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COMMUNICATIONSACT 2003

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1: Functions of Ofcom

Section 1: Functions and general powers of OFCOM

11.

12.

13.

14.

This section sets out the functions of OFCOM. These consist of those functions
that prior to commencement were carried out by the Secretary of State and the pre-
commencement regulators and which aretransferred to OFCOM, together with all other
functions conferred on OFCOM by other legislation, including the present Act.

*the meaning of pre-commencement regulators is given in subsection (1) of
section 405. Those regulators are the Broadcasting Standards Commission,
the Director General of Telecommunications, the Independent Television
Commission and the Radio Authority. The expression does not include the
Radiocommunications Agency, as the Agency is an executive agency of the
Department of Trade and Industry and acts in the name of the Secretary of State
and, although functions of the Secretary of State are transferred to OFCOM by the
Act, the office of the Secretary of State will not cease to exist, unlike the other four
regulators.

Subsections (3), (4) and (5) provide that OFCOM have power to do anything incidental
or conducive to carrying out their functions. This, in particular, includes the power
to borrow money (provided that this is done with the consent of, or in accordance
with a general authorisation given by, the Secretary of State), the power to undertake
research and development work in relation to their functions as well asto promote and
arrange for it to be carried out by others, the power to prosecute in England, Wales and
Northern Ireland offences relating to matters in respect of which they have functions,
and the power, at their discretion, to compensate (whereno legal liability arises) persons
adversaly affected by OFCOM'’ s activities.

Subsection (6) requires OFCOM to establish and maintain offices in England, Wales,
Scotland and Northern Ireland.

Subsection (7) enables OFCOM to contract out their functionsto athird party, where an
order providing for such has been made by the Secretary of State under the Deregulation
and Contracting Out Act 1994.

Section 2: Transfer of functions of pre-commencement regulators

15.

Subsection (1) provides that, from such date as the Secretary of State may appoint for
the coming into force of this section, certain functions of the Secretary of State and
the functions of the pre-commencement regulators will be transferred to OFCOM. By
virtue of section 411 the Secretary of State may appoint different dates for different
purposes.
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Schedule 1 sets out those functions that will be transferred to OFCOM from the pre-
commencement regulators. These functions relate to wireless telegraphy, the licensing
of television and radio services, the Channel Four Corporation, the proscription of
foreign satellite services, Gaelic Broadcasting, the national television archive, the
reservation of digital capacity to the BBC, listed events, fairness and privacy in
broadcasting, and standards for transmission services. The functions also relate to
warrants to enter and search premises to enforce broadcasting licence provisions,
variation of existing Channel 3 and Channel 5 licences, and reviewing digital
broadcasting.

Subsection (2) explains the effect of the transfer of functionsto OFCOM on references
in existing legislation to the pre-commencement regulators and the Secretary of State.
Where necessary, references in existing legislation to any of the pre-commencement
regulators or the Secretary of State should be read as if they referred to OFCOM.

Subsection (3) provides that, from the appointed date, OFCOM will be able to exercise
the functions transferred to them in respect of events or issues arising both before and
after the appointed date.

Subsection (4) provides that any function transferred is that function as modified by
this Act.

Paragraph 1 of Schedule 18 (transitiona provisions) provides that any subordinate
legislation made or any other thing done for the purpose of carrying out the transferred
functions by the pre-commencement regulators or the Secretary of State shall from the
date of the transfer made by virtue of section 2 have effect as if they had been done
by OFCOM.

Section 3:; General duties of OFCOM

21

22.

23.

24,

This section sets out the general duties of OFCOM when carrying out their functions.
OFCOM’s principa duty is: (i) to further the interests of citizens, and (ii) to further
consumer interests in relevant markets, where appropriate by promoting competition.
“Citizens’ are defined in subsection (14) as al members of the public in the United
Kingdom; “consumers’ are defined in section 405(5).

Subsection (2) provides that the particular things that OFCOM are required to secure
in carrying out their functions include: (a) the optimal use of the radio spectrum;
(b) the availability throughout the United Kingdom of a wide range of electronic
communications services; (¢) the availability in the UK of a wide range of TV and
radio services, comprising high quality services of broad appeal; (d) the maintenance
of a sufficient plurality of providers of different television and radio services; (€)
the application, in television and radio services, of standards that provide adequate
protection to members of the public from any offensive and harmful material; and (f)
the application, intelevision and radio services, of standardsthat safeguard peoplefrom
being unfairly treated and from unwarranted infringements of privacy.

Subsection (3) requires OFCOM to have regard in all cases to the principles that
regulatory activities should be transparent, accountable, proportionate, targeted and
consistent, and to any other principles which appear to OFCOM to represent best
regulatory practice.

Subsection (4) sets out alist of factors to which OFCOM must have regard, wherever
relevant, in the performance of their general duties. These are the desirability of
promoting the fulfilment of the purposes of public service television broadcasting, the
desirability of promoting competition in relevant markets, the desirability of promoting
and facilitating the devel opment and use of effective self-regulation, the desirability of
encouraging investment and innovation, the desirability of encouraging the availability
and use of high speed data transfer services, the different needs of all existing and
potential users of the radio spectrum, the need to guarantee an appropriate level of
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freedom of expression when applying the standards falling within subsection (2)(e) and
(f) to television and radio services, the opinions of consumers and of members of the
public generally, the need to protect potentially vulnerable members of society such as
children, the elderly, those with disabilities and those on low incomes, the desirability
of preventing crime and disorder and the interests of those living in different parts of
the country, including rural and urban areas, and of different ethnic communities. They
may also have regard, in each case, to the extent to which it is reasonably practicable
for them to further their duties under this section.

OFCOM must also have particular regard to the interests of consumers in respect of
choice, price, quality of service and value for money when performing their duty of
furthering the interests of consumers.

OFCOM are given aduty to resolve asthey seefit any conflictsthat arise between their
various general duties. However, in cases where their general duties may conflict with
their “ European duties” (imposed by sections4, 24 and 25), OFCOM’ s European duties
must prevail.

Where OFCOM are resolving conflictsin ‘important’ cases between their duties under
subsection (1), they are required as soon as possible after the conflict has been resolved
to publish a statement setting out the conflict, how they have resolved it and why
they have taken that particular approach, unless they are legally obliged not to publish
something which would be in the statement.

OFCOM’s annual report must include a summary of the manner in which they have
resolved conflicts arising from their general dutiesin ‘important’ cases.

‘Important’ cases are those that include: a magjor change in OFCOM'’s activities; are
likely to have asignificant impact on communications businesses or the general public;
or appear to OFCOM to have been of unusual importance.

OFCOM'’s duties under this section do not apply in relation to anything done by
OFCOM in the carrying out of their functions under the Competition Act 1998 or
the Enterprise Act 2002, unless they are matters to which the Office of Fair Trading
is entitled to have regard when operating under those Acts (section 370(11) and
section 371(11) of this Act and section 119A(4) of the Enterprise Act 2002 (inserted
by Chapter 2 of Part 5 of this Act)).

Section 4: Dutiesfor the purpose of fulfilling Community obligations

31

This section creates a duty, which applies only to certain functions of OFCOM. These
are their functions under:

e Chapter 1 of Part 2;
» the enactments relating to the management of the radio spectrum;

*Section 405(1) defines the enactments relating to the management of the radio
spectrum as the Wireless Telegraphy Act 1949, the Marine, &c., Broadcasting
(Offences) Act 1967, the Wireless Telegraphy Act 1967, Part 6 of the
Telecommunications Act 1984, the Wireless Telegraphy Act 1998, Chapter 2 of
Part 2 of the Act and the other provisions of the Act so far as relating to any of
those enactments.

e Chapter 3 of Part 2 relating to network access disputes referred to them under
section 185;

e sections 24 and 25, so far as they relate to information required for purposes
connected with matters in relation to OFCOM functions specified in this section;
and
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e section 26, if carried out for the purpose of making information available to
the customers of communications providers, the customers of persons who make
associated facilities available and persons who use electronic communications
networks, electronic communications services or associated facilities.

The duty is aduty to act in accordance with six Community requirements. In the event
that there is any conflict between this duty and the section 3 duties, the former, which
isrequired by the EC Communications Directives, isto take precedence.

The Community requirements are: (i) to promote competition; (ii) to ensure that
OFCOM'’s activities contribute to the development of the European internal market;
(iii) to promote the interests of al personswho are citizens of the European Union; (iv)
to take account of the desirability of carrying our their functions in a manner which, so
far as practicable, does not favour one form of network, service or associated facility,
or one means of providing or making available such a network, service or facility over
another; (v) to encourage the provision of network access and service interoperability;
and (vi) to encourage compliance with international standards to the extent necessary
to facilitate service interoperability, and to secure afreedom of choice for customers.

*network accessis defined in section 151 as meaning (1) interconnection of public
€l ectronic communi cations networks; or (2) any services, facilities or arrangements
(other than interconnection) by means of which a communications provider or
a person making associated facilities available is able, for the purposes of the
provision of an electronic communications service (whether by him or by another),
to make use of any network or apparatus comprised in a network, or any service or
facility capable of being used to provide a service.

*service interoperability is defined in section 151 as interoperability between
different electronic communications services.

Requirements (i) to (iv) implement Articles 7(1) & (2) and 8 of Directive 2002/21/EC
(the “Framework Directive’). Requirement (v) implements Article 5(1) of Directive
2002/19/EC (“the Access Directive’) and Article 18 of the Framework Directive and
requirement (vi) implements Article 17(2) and 18 of the Framework Directive. This
section also implements Article 20 (3) of the Framework Directive and Article 7(3) of
the Authorisation Directive.

Section 5: Directionsin respect of networks or spectrum functions

35.

36.

37.

Thissection givesthe Secretary of State apower to give directionsto OFCOM in respect
of: (i) their functions relating to networks, services and the radio spectrum under Part 2
of the Act; and (ii) their functions relating to the management of the radio spectrum not
contained in Part 2. Such directions may only be made for one or more of the purposes
listed in subsection (3). Those purposes are: national security, relations with foreign
countries, compliance with international obligations, public safety and public health.

The Secretary of State may not use her powers under this section to direct OFCOM
to suspend any person’s entitlement to provide electronic communications networks
or electronic communications services or to make available associated facilities. This
can only be done by a direction given by the Secretary of State in accordance with
the provisions of section 132. Section 132 gives the Secretary of State express power
to direct OFCOM to suspend or restrict entitlement, where this appears to her to be
necessary to protect the public from any threat to public safety or public health or in
the interests of national security.

*associated facilities are defined in section 32.

The Secretary of State must publish a direction issued under this section unless
publication is against the interests of national security or relations with foreign
countries.
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Section 6: Dutiesto review regulatory burdens

38.

This section imposes on OFCOM aduty to review their functions so that regulation by
OFCOM does not lead to the imposition or maintenance of burdens that are or have
become unnecessary. OFCOM must from time to time publish a statement setting out
how they propose to comply with this duty and must have regard to that statement when
carrying out their functions. When reviewing their duties under this section, OFCOM
must consider whether or not their general duties set out in section 3 may be furthered or
secured, or are likely to be furthered or secured, by effective self-regulation and, in the
light of that, whether it would be appropriate to remove or reduce regulatory burdens.

Section 7: Duty to carry out impact assessments

39.

Unless the urgency of a matter makes it impracticable or inappropriate, before
implementing an important proposal in connection with the performance of their
functions, OFCOM must either carry out and publish their assessment of the likely
impact of the proposals or publish a statement setting out their reasons for thinking that
it is unnecessary for them to carry out such an assessment. A proposal is an important
proposal if it would be likely to involve a major change of their activities or have
a significant impact on communications businesses or the general public. OFCOM
will decide the form and content of the assessment, having regard to relevant general
guidance, but subsection (4) requires that the assessment must set out how the proposal
would secure or further the performance of OFCOM'’s general duties, or how the
performance of the duties would be secured or furthered in relation to the proposals.
When OFCOM publish an assessment, they must provide persons who are likely to
be affected by the proposal with an opportunity to comment on it. OFCOM'’s annual
report must set out the assessments that have been carried out under this section and
summarise the decisions taken by OFCOM in relation to proposals in respect of which
impact assessments have been carried out.

Section 8: Duty to publish and meet promptness standards

40.

This section requires OFCOM to publish a statement setting out promptness standards
which they propose to meet in carrying out their functions or transacting business for
purposes connected with the carrying out of their functions. Such time limits will not
apply where the Act or any other enactment already sets time limits within which their
functions are to be carried out. OFCOM'’ s annual report must summarise the extent to
which they have complied with the promptness standards set out under this section.

Section 9: Secretary of State's powersin relation to promptness standards

41.

Where the Secretary of State considers that the promptness standards set by OFCOM
under section 8 are not satisfactory, she may notify OFCOM. If OFCOM fail to amend
the promptness standards to her satisfaction, the Secretary of State may give adirection
requiring OFCOM to issue or revise their promptness standards in accordance with
its terms. Before issuing a direction, the Secretary of State must give OFCOM an
opportunity to comment on her proposal. The Secretary of State cannot use her powers
under this section until 12 months have elapsed after the commencement of section 8.

Section 10: Duty to encourage availability of easily usable apparatus

42.

This section places a duty on OFCOM to take such steps and enter into such
arrangements as appear to them calculated to encourage others to secure that domestic
electronic communications apparatus (defined in subsections (4) and (5)) is developed
which is capable of being used without modification by the widest possible range of
individuals, including those with disabilities; and to secure that such apparatus is as
widely available as possible. OFCOM are also to review from time to time whether
they need to take further steps to perform their duty under this section. For example,
many users find TV remote controls and similar devices inconvenient to use because
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the buttons are so small. OFCOM might accordingly assist designers by dissemination
of research results, ergonomic advice, etc., which might be helpful in identifying ways
to minimise such inconvenience.

Section 11: Duty to promote media literacy

43.

This section provides that it shall be a duty of OFCOM to enter into arrangements
calculated to bring about, or to encourage others to bring about, increased public
awareness and understanding of material published by the electronic media, the
processes by which such materia is selected or made available for publication, the
available systems by which access to such published materia is or can be regulated,
and the available systems by which persons to whom such material is available may
control what is received. OFCOM are also required to encourage the development
and use of technologies and systems for regulating access to such material, and for
facilitating control over what material isreceived. These could includeinternet filtering
systems, rating systems by which, for example, programmes and videos can be given a
classification that indicates the nature of their content, and other technical devices such
as PIN-based systems to control viewing. Promotion of the use of such systems could
include OFCOM participating in the development of related educational materials.

Section 12: Duty to establish and maintain Content Board

44,

45.

46.

This section places OFCOM under a duty to set up and maintain a Content Board (a
committee of OFCOM), the functions of which are set out in section 13.

Subsections (2) to (11) detail the composition of the Content Board, including
OFCOM'’s duty to ensure that for each of England, Scotland, Wales and Northern
Ireland, there is a different member of the Board, and to ensure that a majority of
Board members is made up of individuals who are neither members nor employees of
OFCOM. The chairman and at least one other member of the Content Board are to be
appointed by OFCOM and must be non-executive members of OFCOM (other than
their chairman). No governor or employee of the BBC, nor any member or employee of
the Welsh Authority or the Channel Four Television Corporation can be a member of
the Board, nor can any person whom OFCOM think has a conflict of interest (although
such aconflict will not arise merely through being amember or employee of OFCOM).

Subsection (13) provides that, in addition to paying remuneration and expenses under
paragraph 14(4) of the Schedule to the Office of Communications Act, OFCOM may
pay such sumsasthey seefit by way of pensions, allowancesor gratuities (or providefor
the making of such payments) to members of the Content Board who are not members
or employees of OFCOM.

Section 13: Functions of the Content Board

47.

48.

49,

OFCOM are to determine which of their functions are to be delegated to the Content
Board. To such an extent and subject to such restrictions as OFCOM may determine,
these must include the functions set out in subsection (2), namely, functions related to
broadcast content and media literacy.

The Board must ensure that OFCOM are aware of the different interests and factorsthat
need to be taken into account in the carrying out of OFCOM'’ s broadcasting functions
as respects different parts of the United Kingdom.

The Board may be authorised by OFCOM pursuant to subsection (5) to establish
committees or panels to advise it in carrying out its functions. Members of those
committees or panels may include persons who are not members of the Content Board.
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Section 14: Consumer research

50.

51.

This section requires OFCOM to make arrangements to ascertain public opinion and
the experiences of consumers on certain issues relating to the communications sector,
including electronic communications networks and services, associated facilities and
television and radio services and programmes distributed by other electronic media. In
general, these arrangements may cover the carrying out of research by OFCOM, by the
Content Board or by others. The arrangements must cover the carrying out of research
into matters relating to the promotion of media literacy, the setting and observance
of programme standards for radio and television, the prevention of unjust and unfair
trestment of personsin those programmes and of unwarranted infringements of privacy
resulting from those activities.

OFCOM are not required to make arrangements under this section in respect of the
incidence or investigation of any interference with wireless telegraphy.

Section 15: Duty to publish and take account of research

52.

This section requires OFCOM to publish, consider and, to such extent as they think
fit, take account of research under section 14. This obligation does not extend to
information that is confidential within the meaning of subsections (3) or (4).

Section 16: Consumer consultation

53.

55.

This section places OFCOM under a duty to establish and maintain effective
arrangementsfor consulting with consumers, in the marketsfor servicesand facilitiesin
relation to which OFCOM have functions, the marketsfor apparatus used in connection
with those services and facilities and the markets for directories capable of being used
in connection with an electronic communications network or service. This section
implements Article 33(1) of the Universal Service Directive.

Such arrangements must include the setting up of an advisory panel to be known as
the Consumer Panel. The principal responsibilities of the Consumer Panel will be to
advise OFCOM and others on the interests of domestic and small business consumers
in relation to the matters listed in subsection (3). Those matters include the provision
of electronic communications networks and services and directory enquiry facilities;
the making available of associated facilities; the supply of apparatus; service, quality
and safety standards; financial and other terms of provision; complaints handling;
dispute resolution and remedies; and the availability of information. The matters in
subsection (3) about which the Panel are able to give advice do not, however, include
mattersthat concern the contents of anything which isor may be broadcast or otherwise
transmitted by means of electronic communications networks. OFCOM may also refer
additional matters not included in subsection (3) to the Panel for advice. The Panel may
publish such information asthey think fit about their advice, theresults of their research
or the carrying out of their other functions.

*the meaning of domestic and small business consumer isgiven in subsection (10),
and covers customers of a communications provider who are not themselves a
communications provider, nor an undertaking for which more than 10 peoplework.

Subsection (7) places OFCOM under aduty, when carrying out their functions, to have
regard to the advice and research of the Consumer Panel. OFCOM are aso obliged to
provide the Panel with such information as is necessary to enable the Panel to carry
out their functions and such other information regquested by the Panel as OFCOM
can reasonably be expected to disclose (having regard particularly to confidentiality
requirements). OFCOM must ensure that where they intend to disregard any of the
Panel's published advice, they both publish this intention and inform the Panel of their
reasons for disagreeing with this advice. Finally, the Consumer Panel must report on
the carrying out of their functions on an annual basis and must publish their report as
soon as practicable after it has been prepared.
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Section 17: Membership etc. of the Consumer Panel

56.

57.

58.

This section provides for the appointment of the chairman and other members to the
Consumer Panel. The power to make all these appointments is conferred on OFCOM,
subject to the approval of the Secretary of State. In appointing persons to be members
of the Consumer Panel OFCOM must ensure that for each of England, Scotland, Wales
and Northern Ireland there is a different member of the Panel capable of representing
theinterests and opinions of personsliving in those parts of the United Kingdom. Also,
OFCOM must seek to ensure that the Panel they appoint will be able to represent the
interests of the categories of persons listed in subsection (4), which includes persons
living inrural areas, personsliving in urban areas, small businesses, the disadvantaged,
and theelderly. The Panel have aduty, when carrying out their functions, to have regard
to the interests of those persons as well as the interests of persons from different parts
of the United Kingdom.

All appointments to the Panel will be for a fixed period with provision for re-
appointment. Members may be removed from the Panel by notice given by OFCOM,
but, again, only with the approval of the Secretary of State. Being amember or employee
of OFCOM disqualifies a person from becoming a Panel member.

Subsection (9) provides that OFCOM may pay to the chairman and to other members
of the Consumer Panel such remuneration and allowances as OFCOM consider

appropriate.

Section 18: Committees and other procedure of the Consumer Panel

59.

The Consumer Panel may make such arrangements as they think fit for committees
established by the Panel to give advice to them about matters relating to the carrying
out of their functions. The Panel may make arrangements, including those related to
qguorums and the making of decisions by majority, regulating their own procedure and
the procedure for committees established by them. Persons who are not members of
the Panel may be members of a committee established by the Panel; however, every
committee must include at | east one person who isamember of the Panel. OFCOM may
pay non-Panel members of a committee such remuneration and expenses as OFCOM
may determine.

Section 19: Power to amend remit of Consumer Panel

60.

The Secretary of State may by order add to (but not reduce) the list of matters in
subsection (3) of section 16 in relation to domestic and small business consumers on
which the Consumer Panel may advise OFCOM and other persons. Before making an
order under this section, the Secretary of State must consult OFCOM and such other
persons as she thinks fit.

Section 20: Advisory committees for different parts of the United Kingdom

61.

62.

This section places OFCOM under a duty to exercise their powers under paragraph 14
of the Schedule to the Office of Communications Act 2002 to establish and maintain a
committee for each of England, Wales, Scotland and Northern Ireland. Subsection (4)
provides that each committee shall have the function of providing advice to OFCOM
about the interests and opinions, in relation to communications matters, of persons
living in the part of the United Kingdom for which the committee is established.

* Communications matters has the same meaning asin section 3.

Subsections (2) and (3) require each committee to be comprised of a chairman,
appointed by OFCOM, and such number of other members as OFCOM think fit. In
making the appointments, OFCOM must have regard to the desirability of ensuring
that the person appointed is able to represent the interests and opinions in relation to
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communications matters of personsliving in the part of the UK for which the committee
has been established.

Under subsections (5) and (6), should the Consumer Panel so request, the committees
for the different parts of the UK may also, with the consent of OFCOM, provide advice
to the Consumer Panel on the interests and opinions of personsin the respective parts
of the UK.

Section 21: Advisory committee on elderly and disabled persons

64.

65.

66.

This section places OFCOM under a duty to exercise their powers under paragraph 14
of the Schedule to the Office of Communications Act 2002 to establish and maintain a
committee to provide advice on the interests in relation to communications matters of
elderly persons and of persons with disabilities.

* Communications matters has the same meaning as in section 3.

Subsections (2) and (3) require each committee to be comprised of a chairman,
appointed by OFCOM, and such number of other members as OFCOM think fit. In
making the appointments, OFCOM must have regard to the desirability of ensuring that
the members of the committee include persons who are familiar with the needs of the
elderly and of personswho are familiar with the needs of persons with disabilities.

Under subsections (5) and (6), should the Consumer Panel so request, the committee
may also, with the consent of OFCOM, provide advice to the Consumer Panel on the
interests of the elderly and of persons with disabilities.

Section 22: Representation on international and other bodies

67.

68.

69.

The Secretary of State may, as respects the United Kingdom, require OFCOM to
represent the Government on international and other bodies having communications
functions and at international meetings about communications. The Secretary of State
may also require OFCOM to become a member of or subscribe to international and
other bodies having communications functions.

OFCOM may aso, as respects the Channel Islands, the Isle of Man or any British
oversess territory, at the request of the Secretary of State, represent the Government
on international and other bodies having communications functions and at international
meetings about communications. However, the Secretary of State cannot require them
to do this.

Subsection (3) providesthat OFCOM must carry out these functionsin accordance with
directions by the Secretary of State; and subsection (4) providesthat this does not allow
the Secretary of State to direct that OFCOM must represent any of the Channel 1slands,
the Isle of Man and the British overseasterritories but that if OFCOM do represent any
of them, the Secretary of State may direct them how.

* communicationsfunctions are defined in subsection (5) asany function concerned
with the use of the radio spectrum, television or radio broadcasting regulation, or
any other matter in respect of which OFCOM have functions.

*subsection (5) also defines international meetings about communications as
international meetings concerned with the use of the radio spectrum, broadcasting
regulation or provision, or any other matter in respect of which OFCOM have
functions.

Section 23: Directions for international purposesin respect of broadcasting
functions

70.

Thissection givesthe Secretary of Statethe power, by order, to givedirectionsin respect
of OFCOM '’ s functions under the enactments relating to broadcasting. Such directions
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may be given only for the purposes of securing compliance with an international
obligation of the United Kingdom.

*international obligation of the United Kingdom is defined in section 405(1)
to include any Community obligation (within the meaning of the European
Communities Act 1972) and any obligation under an international agreement or
arrangement to which the United Kingdom is a party.

Section 24: Provision of information to the Secretary of State

71.

This section provides that when directed to do so, OFCOM must provide the Secretary
of State with such information asisrequired by the Secretary of Statein order to enable
her to secure compliance with an international obligation of the United Kingdom. This
provision enables the Secretary of State to provide the European Commission with
information requested pursuant to Article 25 of the Framework Directive, Article 16
of Directive 2002/20/EC (“the Authorisation Directive’), Article 15(2) and 17 of the
Access Directive and Article 36(3) of Directive 2002/22/EC (“the Universal Service
Directive”).

Section 25: Community requirement to provide information

72.

This section provides that OFCOM are under a duty to comply with a requirement
to provide the European Commission with information for the purpose of enabling
it to perform any of its functions in relation to electronic communications networks
or services or associated facilities. This provision is necessary in order to implement
Article 5(2) of the Framework Directive and Article 15 of the Access Directive.

Section 26: Publication of information and advice for consumers etc.

73.

74.

This section alows OFCOM to publish information and advice for customers of
communications providers; customers of persons who make available associated
facilities; users of electronic communications networks, electronic communications
services or associated facilities; and personsto whom radio and television services are,
or may be, provided. OFCOM should, where practicable, not publish confidential or
privateinformation relating to aparticul ar individual or body wherethismight seriously
adversely affect the interests of that individual or body.

This section implements Article 5(4) and (5) of the Framework Directive, Article 15(1)
of the Authorisation Directive, Article 11(2)_and 15(1) of the Access Directive, and
Article 21(2) of the Universal Service Directive.

Section 27: Training and equality of opportunity

75.

This section requires OFCOM to take all such steps asthey consider appropriate to: (i)
promote the development of opportunities for the training and re-training of persons
for employment by broadcasters or for work in connection with the provision of the
services that they provide, otherwise than as an employee; (ii) promote equality of
opportunity in relation to employment by broadcasters and the training and retraining
of personsfor such employment; and (iii) promote the equalisation of opportunitiesfor
disabled personsin relation to such employment, training and retraining. It is envisaged
that, under this section, OFCOM might, for example, carry out or commission research,
publish such research or other information, hold conferences and promulgate codes of
practice or other guidance.

Section 28: General power to charge for services

76.

This section gives OFCOM ageneral power to prescribe or agree feesto be charged for
the services they provide, save in respect of any service that they are under a duty to
provide, or for which fees are expressly provided (or prohibited) elsewhere.
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Section 29: Secretary of State guarantees for OFCOM borrowing

7.

This section allows the Secretary of State to guarantee, in such manner and on such
conditions as she thinks fit, the repayment of the principal of any borrowing by
OFCOM, the payment of any interest on such borrowing or the discharge of any other
financial obligation incurred by OFCOM connected with such borrowing. Subsection
(3) limitsthe total amount payable by the Secretary of State in fulfilling any guarantees
she may give to a sum not exceeding £5 million. Subsection (4) enables the Secretary
of State to substitute adifferent total amount, subject to adraft order to that effect being
laid before Parliament and approved by the House of Commons (subsection (5). Where
OFCOM give aguarantee under this section, they must lay a statement of the guarantee
before each House of Parliament. Subsections (8) and (9) provide that any sums paid
by the Secretary of State in fulfilling any guarantee she has given must be repaid by
OFCOM as the Secretary of State directs and that payments are to be made with such
interest, at such times and in such manner as she may determine.

Section 30: Transfers of property etc. from pre-commencement regulators

78.

79.

80.

81.

This section gives the Secretary of State a power to give directions requiring any pre-
commencement regulator to make a scheme or schemes for the transfer to OFCOM of
any of that regulator’s property, rights and liabilities. The Office of Communications
Act 2002 givesthe Secretary of State apower to require that such schemes are prepared
in draft form. Before making such a scheme the pre-commencement regulator must
consult OFCOM.

Such transfer schemes will become effective only if the Secretary of State approves
them. Subsection (6) allows the Secretary of State to approve such schemes subject to
modification.

*the meaning of modification isgivenin subsection (1) of section 405 and includes
omissions, alterations and additions. Cognate expressions shall be construed
accordingly.

Subsections (10) and (11) provide for the circumstancesin which the Secretary of State
may herself prepare atransfer scheme. Theseare: (i) in order to transfer property, rights
and liabilities from herself to OFCOM; and (ii) in order to transfer property, rights
and liabilities from a pre-commencement regulator to OFCOM where either () the
regul ator has not complied with adirection of the Secretary of Stateto prepareascheme,
or (b) the scheme prepared by the regulator is not approved by the Secretary of State.

Schedule 2 coversthe contents and effect of transfer schemes. It explainsthat atransfer
schemeisto set out the property, rightsand liabilities that areto be transferred. Assoon
asascheme comesinto force, property transferred by that scheme vestsin OFCOM, and
any agreement made by thetransferor has effect asif madein the name of OFCOM. The
Secretary of State may retrospectively modify the scheme as appropriate. The Schedule
also describes the circumstances in which third parties whose interests are affected by
the operation of a scheme —whether due to any diminution in value of their interests or
rights, or any increase in the burden of their liabilities - are entitled to compensation.
Any dispute as to compensation isto go to arbitration.

Section 31: Transitional functions and abolition of pre-commencement regulators

82.

This section imposes aduty on the pre-commencement regulators to take all such steps
as are necessary or expedient for ensuring that OFCOM are able effectively to carry
out their functions from the time that they are vested in OFCOM. The Secretary of
State may direct the pre-commencement regulators as to how to carry out this duty.
OFCOM and the pre-commencement regulators must give the Secretary of State all
such information and assistance as she requires for the purposes of carrying our her
functions under section 30.
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83. This section also givesthe Secretary of State a power, by order, to appoint aday for the
abalition of the offices of the pre-commencement regulators and of the advisory bodies
established under section 54 of the Telecommunications Act 1984. The Secretary of
State may appoint different days for the abolition of each of the different regulators and
advisory bodies.

*Section 54 of the Telecommunications Act 1984 provides for the
establishment of various advisory bodies to advise the Director General of
Telecommunications. The Secretary of State was required to set up an advisory
body for matters affecting each of the following: England, Wales, Scotland,
Northern Ireland, and the Director was required to establish advisory bodies for
matters affecting small businesses, and matters affecting persons who are disabled
or of pensionable age. In addition, the Director was empowered to establish such
other advisory bodies as he thought fit. Section 54 is repealed by subsection (5)
of section 31.

Part 2: Networks, Services and the Radio Spectrum

Chapter 1: Electronic Communications Networks and Services

84. Chapter 1 of Part 2 of the Act provides for a new regulatory framework that will apply
to al electronic communications networks, electronic communications services and
associated facilities. Networks and services make up the communicationsinfrastructure
by means of which voice, content and other data are delivered to the consumer (the
regulation of television and radio content is dealt with separately under Part 3 of
the Act). This new regulatory framework implements a significant proportion of the
harmonised framework for the regulation of electronic communications networks and
services established by EC Communications Directives (see Appendices 2 and 3).
The remainder will be implemented by secondary legislation or, where appropriate,
administrative action.

8b. The Act abolishes the crimina offence of running a telecommunications system
without a licence currently contained in the Telecommunications Act 1984. In
the new regulatory framework for electronic communications networks, electronic
communications services and associated facilities, there will be no need to apply for a
licence. Personswill automatically be entitled to provide an €l ectronic communications
network, electronic communications services or to make available associated facilities
provided that, where required, they notify OFCOM of this intention and comply with
certain regulatory conditions (known as conditions of entitlement) set by OFCOM.

Section 32: Meaning of electronic communications networks and services

86. This section sets out the meanings of the three key concepts — ‘electronic
communications network’, ‘electronic communications service'’, and ‘associated
facility’ - that are referred to throughout this Part.

87. This section implements Article 2(a), (¢), (€) and (m) of the Framework Directive.

* el ectronic communications network is defined in subsection (1) asatransmission
system for the conveyance, by the use of electrical, magnetic or electro-magnetic
energy of signals of any description, and associated apparatus, software and stored
data. Examples of such networks include satellite networks, fixed networks
(whether circuit- or packet-switched, and including the Internet) and mobile
terrestrial networks and networks used for radio and television broadcasting,
including cable TV networks.

*electronic communications service is defined in subsection (2) as a service
consisting, or having as its principal feature, the conveyance, by means of an
electronic communications network, of signals except in so far as it is a content
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service. Examples of such services include telecommunications services and
transmission services in networks used for broadcasting.

*associated facility is defined in subsection (3) as a facility which is available
for use in association with an electronic communications network or service in
order to make the provision of that network or service (or other services) possible,
or to support the provision of other services. Examples of such facilities include
conditional access systems and electronic programme guides.

*content service is defined in subsection (7) as so much of a service as consistsin
(i) the provision of material with aview to it being comprised in signals conveyed
over an electronic communications network, or (ii) the exercise of editorial control
over the contents of signals conveyed by means of such a network.

*asignal isdefined in subsection (10) as including anything consisting of speech,
music, sounds, visual images and communications or data of any description,
and signals serving for the impartation of anything or for actuating or controlling
any apparatus.

Section 33: Advance notification to OFCOM

88.

89.

90.

This section allows OFCOM to designate certain classes of networks, services or
associated facilities as requiring notification. Under subsection (1) no one may provide
any network, service or associated facility that has been designated in this way, unless
he has notified OFCOM in advance of his intention to do so. If a network, service or
associated facility already being provided is subsequently designated by OFCOM as
requiring notification, the person concerned must notify OFCOM within thetime period
specified in the designation. OFCOM must also be informed when a person intends to
modify or to cease to provide a designated network, service or associated facility.

Subsection (5) lists the information that OFCOM may require to be contained in a
notification. This basically consists of the information necessary to enable OFCOM to
identify the person giving the notification, such as his name and address, a declaration
of his proposal to provide, modify or cease to provide the network or service described
in the notification or to make available, modify or cease to make avail able an associated
facility, and details of when heintends to commence these activities. OFCOM may a so
reguire details of aperson who can accept service on behalf of that person and a person
who can be contacted if there is an emergency.

This section implements Articles 3(2) and (3) and 6(1), of and condition 10 of Part A
of the Annex to, the Authorisation Directive.

Section 34: Designations and requirements for the purposes of s. 33

91.

92.

This section details the procedural requirements imposed on OFCOM regarding the
making or withdrawa of a designation by them under section 33. Subsection (1)
provides that OFCOM must consult with those likely to be affected by OFCOM'’s
actions, and subsection (2) requires OFCOM to consult with the Secretary of State prior
to making or withdrawing a designation.

This section forms part of the implementation of Article 6(1) of the Authorisation
Directive.

Section 35: Notification of contraventions of s. 33

93.

This section provides that where OFCOM have reasonable grounds to believe that a
person has contravened his obligations under section 33, they may notify that person
and alow him a specified period of time (usualy one month) in which to make
representations to OFCOM and to comply with his obligations.
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Thissection and sections 36 and 37 implement Article 10(2) and (3) of the Authorisation
Directive in the context of the enforcement of the advance notification requirements.

Section 36: Enforcement notification for contravention of s. 33

95.

If, by the end of the period specified in the notification given under section 35, OFCOM
are satisfied that a person has contravened section 33 and he has not provided them with
all the information needed to remedy the contravention, subsection (2) allows OFCOM
to serve an enforcement notification on the relevant provider. Such a notification
requires the relevant provider to provide OFCOM with the information specified in the
notification. Those persons to whom an enforcement notice has been given are under a
duty, enforceable by OFCOM viacivil proceedings, to comply with it.

Section 37: Penalties for contravention of s. 33

96.

If a person has contravened section 33 and, by the end of the period specified in
the notification given under section 35, he has not provided OFCOM with al the
information needed to remedy the contravention, OFCOM may impose a penalty.
OFCOM may aso impose a penalty if a person contravenes a requirement of an
enforcement notification given under section 36. In deciding on the amount of
a financial penalty under section 37, OFCOM are required to consider whether
the financial penalty is appropriate and proportionate, and to take account of any
representations made by the person concerned, and any steps taken by him to comply
with section 33. The financia penalty shall not, in any event, exceed £10,000.

Section 38: Fixing of charges

97.

98.

99.

100.

This section gives OFCOM a power to require providers of particular designated
networks, services or associated facilities, universal service providers designated by
regulations under section 66 for the purposes of conditions relating to directories and
directory enquiry facilities, suppliers of apparatus to whom SM P apparatus conditions
apply (under section 93) and also persons to whom the electronic communications
code has been applied who do not provide a designated electronic communications
network (under section 106(4)), to pay ayearly administrative charge. Any such charges
should be set by OFCOM in accordance with pre-determined “charging principles’,
designed to ensure that the aggregate charges collected in any one year will just cover
OFCOM'’scosts - in that same year - of carrying out the administrative functions listed
in subsection (5). This section implements Articles 6(1), 12 and 13 of, and condition
2 of Part A of the Annex to, the Authorisation Directive. It should, however, be noted
that although OFCOM are able to collect an administrative charge from a supplier of
apparatus to whom an SMP apparatus condition (i.e. a condition set under set under
section 45(9)) appliesor from aprovider of asystem of conduitsto whom the electronic
communications code has been applied, the collection of the administrative charge for
these purposes is not part of the implementation of those provisions.

Charges must also be objectively justifiable, proportionate and transparent. This
implements Article 12(1) of the Authorisation Directive.

Subsection (9) obliges OFCOM to publish an annual statement of the aggregate charges
collected (or to be collected) for that year, and the corresponding aggregate costs
incurred in carrying out their administrative functions. Any deficit or surplus must be
taken into account in setting charges for the following year. This implements Article
12(2) of the Authorisation Directive.

Paragraph 12 of Schedule 18 (transitional provisions) provides that where any licence
feesin respect of licences granted under section 7 of the Telecommunications Act 1984
remain outstanding on the abolition of such licences, that liability isto have effect after
the abolition as aliability to pay OFCOM so much of the amount outstanding as does
not relate to times after the abolition.
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For the purpose of ascertaining who is liable to pay an administrative charge, sections
135 and 137(6) enable OFCOM to publish a general demand for information.

Section 39: Supplemental provision about fixing charges

102.

103.

This section lays down the procedures (including consultation and publication)
OFCOM must follow when they are setting administrative charges and determining
“charging principles’.

Subsections (2) to (4) provide that when setting an administrative charge, OFCOM
may make provision for a deduction from the charge in cases where a network, service
or associated facility has been provided, or the universal service condition, electronic
communications code or SMP apparatus condition has applied, for part of ayear only.
Conversely, acharge may apply to networks, services or associated facilities that were
being provided, or to persons to whom the universal service condition, electronic
communications code or SMP apparatus condition applied, in a particular year before
the charge for that year was set, as long as this is consistent with the “charging
principles’ for that year. Thiswould, for example, mean that OFCOM would have the
flexibility to set the amount of the charge for a particular year after that charging year
has commenced.

Section 40: Notification of non-payment of charges

104.

105.

This section allows OFCOM to notify persons who do not pay part or al of the
administrative charges due to OFCOM, and sets out the procedures, such as giving
notice and allowing for representations, to be followed by OFCOM in such cases.
OFCOM may not bring proceedings for the recovery of administrative charges unless
they have given a notification under this section.

This section and sections 41 to 43 relate to the enforcement of the administrative
chargerequirements contained in the Act and implement Article 10 of the Authorisation
Directive.

Section 41: Penalties for non-payment of charges

106.

If a person has failed to pay an administrative charge fixed under section 38 and has
not paid the whole of the amount outstanding in the period allowed by the enforcement
notification under section 40, OFCOM may fine the notified charge payer. In deciding
ontheamount of afine, OFCOM arerequired to consider whether thefineisappropriate
and proportionate, and to take account of any representations made by the person
concerned and any steps taken by him to comply with section 38. The maximum
fine that may be imposed under this section is twice the amount of the relevant
administrative charge for the year in question.

Section 42: Suspending service provision for non-payment

107.

108.

This section gives OFCOM a power to suspend a person’s entitlement to provide
networks, services and/or associated facilities where OFCOM are satisfied that that
person is or has been in serious and repeated breach of his obligations to pay
administrative charges to OFCOM, that the breaches are not breaches relating only
to charges in respect of the application of SMP apparatus conditions, that the
bringing of proceedings and the imposition of penalties has failed to secure complete
compliance and that such aresponse is appropriate and proportionate. However, under
subsection (6) OFCOM may not issue a direction unless they have given the provider
notice of the proposed direction and given him an opportunity to make representations
about it and to propose steps to remedy the situation. Subsection (7) provides that this
period must be at least one month.

A direction by OFCOM under this section may suspend entitlement generally or in
relation to particular networks, services or associated facilities, or may restrict the

15


http://www.legislation.gov.uk/id/ukpga/2003/21/section/39
http://www.legislation.gov.uk/id/ukpga/2003/21/section/39/2
http://www.legislation.gov.uk/id/ukpga/2003/21/section/39/4
http://www.legislation.gov.uk/id/ukpga/2003/21/section/40
http://www.legislation.gov.uk/id/ukpga/2003/21/section/41
http://www.legislation.gov.uk/id/ukpga/2003/21/section/42
http://www.legislation.gov.uk/id/ukpga/2003/21/section/42/6
http://www.legislation.gov.uk/id/ukpga/2003/21/section/42/7

These notes refer to the Communications Act 2003
(c.21) which received Royal Assent on 17 July 2003

entitlement in the way specified. A direction may impose conditions on the provider in
order to protect the provider’s customers. Subsection (8) enables OFCOM to revoke or
modify suspensions and restrictions where they consider it appropriate to do so.

Section 43: Enforcement of directionsunder s. 42

109.

110.

It is an offence, punishable by a fine, for any person to provide an electronic
communications network, electronic communications service or associated facility
while he is subject to a direction suspending his entitlement to do so, or to provide
such a network, service or associated facility in contravention of arestriction in such
adirection.

A contravention of acondition of adirection which resultsin any person sustaining |oss
or damageisactionableat the suit or instance of that person. It isadefencefor the person
providing the electronic communications network, electronic communications service
or associated facility to show that he did all that was reasonable to avoid contravening
the condition.

Section 44: Duty of OF COM to keep publicly accessible register

111

112.

This section places OFCOM under a duty to keep an up-to-date public register of
designations made under section 33 or section 38, withdrawal s of such designationsand
notifications given to them, or treated as given to them, under section 33. OFCOM must
publish (and comply with) a notification setting out the times during which the register
is available for public inspection and the fees (if any) that must be paid to inspect the
register.

This section implements Article 3(3) of the Authorisation Directive.

Section 45: Power of OFCOM to set conditions

113.

114.

115.

116.

Under the regulatory framework provided for in Part 2, any person to whom OFCOM
applies a condition under section 46 must comply with that condition. Section 45
gives OFCOM the power to set two categories of conditions — general conditions
and specific conditions, the latter comprising universal service conditions, access-
related conditions, privileged supplier conditions or significant market power (SMP)
conditions. Subsection (10)(e) provides that the power to set conditions includes the
power to revoke or modify conditions.

General conditions are conditions of general application and must be set in accordance
with sections 51, 52, 57, 58 or 64. The ability to set such conditionsimplements Article
6(1) of, and partially implements Part A of the Annex to, the Authorisation Directive.
It also implements Article 4(1) and 4(3) of the Access Directive.

Universal service conditions are conditions authorised or required under section 67
for the purpose of ensuring that certain minimum electronic communications networks
and services and associated facilities are available at all times throughout the UK. The
ability to set such conditionsimplements Article 6(2) of the Authorisation Directive and
Articles3to 7 and 9 to 11 and Part A of Annex | to of the Universal Service Directive.

Access-related conditions are conditions authorised under section 73 for the purpose of
ensuring adequate network access within communicationsinfrastructure. The ability to
set such conditionsimplements Article 6(2) of the Authorisation Directive and Articles
5(1) and (2) and 6 of the Access Directive.

*network accessis defined in section 151 as meaning (1) interconnection of public
€l ectronic communi cations networks; or (2) any services, facilities or arrangements
(other than interconnection) by means of which a communications provider or
a person making associated facilities available is able, for the purposes of the
provision of an electronic communications service (whether by him or by another),
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to make use of any network or apparatus comprised in a network, or any service or
facility capable of being used to provide a service.

Privileged supplier conditions can be applied where acommunications provider enjoys
specia or exclusive rights in relation to the provision of any non-communications
services. They are intended to ensure the separation of the provider’s activities as a
communications provider from other aspects of his undertaking, and must comply with
section 77. The ability to set such conditions implements Article 13 of the Framework
Directive.

SMP conditions may be either an SM P services condition authorised or required under
sections 87 to 92 or an SM P apparatus condition authorised under section 93. The ability
to set SMP services conditions implements Article 6(2) of the Authorisation Directive,
Articles 8 to 13 of the Access Directive, Article 16(2) of the Framework Directive and
Articles 17 to 19 of the Universal Service Directive. SMP apparatus conditions are out
with the scope of the EC Communications Directives because the supply of apparatusis
not part of the provision of an el ectronic communi cations network or service. The power
to set such conditions is therefore additional to the requirements of the Directives.

Section 46: Persons to whom conditions may apply

119.

120.

121.

122.

123.

124.

125.

This section lists the persons to whom OFCOM may apply general conditions and
specific conditions set in accordance with section 45.

Under subsection (2), OFCOM may apply general conditions to all persons providing
electronic communications networks or electronic communications services or to
all persons providing networks and services of a particular description specified in
the general condition. General conditions may not be applied to persons providing
associated facilities. Subsection (2) implements Articles 2(a) and 6(1) of the
Authorisation Directive.

Under subsection (3), OFCOM may apply specific conditions to a particular person
specified in the condition. Thisimplements Article ~(2) of the Authorisation Directive
and Article 13 of the Framework Directive.

Subsection (4) specifies that OFCOM may also apply a privileged supplier condition
generally to public communications providers who enjoy special or exclusive rights
in relation to the provision of services in other sectors (other than the provision of
associated facilities) or to particular descriptions of public communications providers,
as specified by OFCOM inthe privileged supplier condition. Subsection (4) implements
Article 13 of the Framework Directive.

Under subsection (5), universal service conditions may only be applied by OFCOM
to particular communications providers, persons providing directories and persons
providing directory enquiry facilities designated by OFCOM in accordance with
regulations adopted under the provisions of section 66. Subsection (5) implements
Article 8 of the Universal Service Directive and Article 6(2) of the Authorisation
Directive.

Undersubsection (6), where an access-related condition isimposed for the purpose of
securing end-to-end connectivity as described in section 74(1), OFCOM may apply the
condition to any person. In all other cases, access-related conditions may be applied by
OFCOM to providers of electronic communications networks or associated facilities.
Subsection (6) implements Article 6(2) of the Authorisation Directive and Article 5(1)
(a) of the Access Directive.

Subsection (7) allows OFCOM to apply an SMP services condition to communications
providers and persons providing associated facilities where (i) such persons have been
designated as having significant market power in a specific market for electronic
communi cations networks, el ectronic communications services or associated facilities;
or (ii) for the purposes of compliance with an international obligation, it appears
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necessary to OFCOM to impose a condition that corresponds to an SMP services
condition. Subsection (7) implements Article 6(2) of the Authorisation Directive,
Article 16(4) of the Framework Directive, Articles 8(2) of the Access Directive and
Articles 17 to 19 of the Universal Service Directive.

Finally, subsection (9) permits OFCOM to apply an SMP apparatus condition to
persons who supply e ectronic communications apparatus and have been determined
by OFCOM to have significant market power in a specific market for electronic
communications apparatus.

“Significant market power” is defined in section 78.

Section 47: Testsfor setting or modifying conditions

128.

OFCOM must not set or modify any general, access-related, privileged supplier,
universal service or SMP conditions unless they satisfy the test in subsection (2).
This provides that the condition or modification must be objectively justifiable, non-
discriminatory, proportionate, and transparent. Thisimplements Articles6(1) and 14(1)
of the Authorisation Directive, Articles 5(3) and 8(4) of the Access Directive and
Articles 3(2), 9(5) and 17(2) of the Universal Service Directive.

Section 48: Procedure for setting, modifying and revoking conditions

129.

This section sets out the procedural requirements for the setting, modification or
revocation of conditions of entitlement. OFCOM are required by subsections (2), (3)
and, where appropriate, (4) to consult on any proposal by them to set, modify or revoke
acondition and to allow a period of at |east one month for representations to be made
to them on the matter. OFCOM are obliged by subsection (5) to set, modify or revoke
acondition only after considering every representation received, and any international
obligations of the UK drawn to their attention by the Secretary of State for this purpose.
Subsection (6) requires OFCOM to publish each notification under this section in such
manner as brings it to the attention of those to whom it is relevant. This implements
Article 6 and 7 of the Framework Directive, Articles 5(3), 6(3), 8(4), and 15(1) of the
Access Directive and Article 14(1) of the Authorisation Directive.

Section 49: Directions and approvals for the purposes of a s.45 condition

130.

131

132.

133.

This section sets out the procedure that OFCOM or other authorised persons must
follow when giving, modifying or withdrawing a direction, approva or consent that
may be given under a condition of entitlement.

Where any authorised person other than OFCOM gives, maodifies or withdraws a
direction, approval or consent, that person must act in accordance with the six
Community requirements set out in section 4.

Before a direction, approval or consent may be given, modified or withdrawn, a
notification must be published that states that there is a proposal to give, modify or
withdraw it, that identifies the person making the proposal, that explains what he is
proposing and that setsout the direction, approval or consent that he proposes to modify
or withdraw, its effect, the reasons for his decision and the period during which persons
may comment on the proposal. The representations period must be at least one month,
though (provided the notification is not one which needs to be sent to the European
Commission in accordance with section 50(4) or (5)) it may be shorter in exceptional
circumstances. If the condition to which the direction, approval or consent relates
requiresthe authorised person to publish the notification, he must do so (subsection (7)).
Otherwise OFCOM must publish the notification (subsection (8)).

An authorised person may adopt the direction, approval or consent, provided they have
considered each comment made about the proposal within the period specified by him
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for commentsand he hashad regard to theinternational obligationsof the UK asnotified
to them by the Secretary of State for the purposes of section 49(9).

Any direction, approval or consent given, modified or withdrawn must be objectively
justifiable, non-discriminatory, proportionate and transparent. This section implements
Articles 6 and 7 of the Framework Directive.

Section 50: Delivery of copies of notifications etc.

135.

136.

137.

138.

139.

140.

This section requires the relevant person to send a copy of each of the following to
the Secretary of State: (i) a notification under sections 48(1) or (2), (ii) a notification
published under section 49(4), (iii) each direction, approval or consent giving effect toa
proposal that must be published under section 49(4); and (iv) any instrument modifying
or withdrawing a direction, approval or consent giving effect to such proposals.

*The relevant person means, in relation to a notification, direction, approval or
consent, the person by whom it is published or (as the case may be) by whom it
has been or is to be given, modified or withdrawn. Where a direction, approval or
consent is given, modified or withdrawn by a person other than OFCOM for the
purposes of giving effect to a proposal published by OFCOM under section 49(4),
OFCOM are the relevant person.

The relevant person must also send to the European Commission a copy of each of
the following: every notification that is published under section 48(1), which sets out
his proposal with respect to an SMP services condition, every direction, approval or
consent given under an SMP services condition and every instrument modifying or
withdrawing them.

OFCOM are required to send to the European Commission and to the regulatory
authorities of every other member State, a copy of every notification that they
publish under section 48(2), which sets out their proposals with respect to the setting,
modification or revocation of an access-related condition falling within section 73(2) or
(4) or an SMP services condition, where such proposals would, in OFCOM’s opinion,
affect trade between member States. This implements Article 7(3) of the Framework
Directive.

OFCOM must send to the European Commission and to the regulatory authorities
of every other member State, a copy of every notification that they publish under
section 49(4), which sets out their proposals relating to the giving, modification or
withdrawal of adirection, approval or consent under an access-related condition falling
within section 73(2) or (4) or an SMP services condition, and where such proposals
would, in their opinion, affect trade between member States. Where another person
publishes a notification mentioned in section 49(4), he is required by subsection (5) to
refer the question of whether the proposal would affect trade between member States
to OFCOM, who must decide the matter immediately, and the person publishing the
notification must act accordingly.

In cases which OFCOM consider would not affect trade between member States,
the relevant person must, where he considers it appropriate, send a copy of every
notification published under sections 48(1), 48(2) or 49(4), every direction, approval
or consent given pursuant to a condition set under section 45 and every instrument
modifying or withdrawing them to the European Commission and to such of the
regulatory authorities of other member Statesasthe relevant person thinksfit. However,
therelevant person isnot required to comply with this obligation where the notification
or the notified proposal relates to an SMP apparatus condition or to any direction,
approval or consent modifying or withdrawing such a condition.

The requirementsto send various mattersto the European Commission and the national
regul atory authorities of other member states set out in this section, implement Articles
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8(5), 15(2) and 16(2) of the Access Directive and Article 36(2) of the Universal Service
Directive.

Section 51: Mattersto which general conditions may relate

141.

142.

143.

144.

Sections 51 to 64 set out the scope of OFCOM'’s power to set general conditions, and
the procedural provisions applicable for that purpose.

Section 51 provides that, subject to sections 52 to 64, OFCOM may set general
conditions only in relation to mattersthat are listed in subsection (1). The matterslisted
in subsection (1) include protection of end-users of public electronic communications
services, network access and interoperability of services; protection of the integrity of
public electronic communications networks and services; prevention (in accordance
with European Community obligations) of interference with networks and services;
provision for financial contributions towards the cost of universal service; provision
of networks and services in the event of disaster; protection of public health; and
compliance with relevant international standards. Sections 52 to 64 relate to customer
interests, the assignment and use of telephone numbers and must-carry obligations.

*public el ectronic communications serviceisdefined in section 151 asan el ectronic
communications service provided to the public.

*public electronic communications network is defined in section 151 as an
electronic communications network provided principally for the purpose of making
services available to the public.

*network accessis defined in section 151 as meaning (1) interconnection of public
€l ectronic communi cations networks; or (2) any services, facilities or arrangements
(other than interconnection) by means of which a communications provider or
a person making associated facilities available is able, for the purposes of the
provision of an electronic communications service (whether by him or by another),
to make use of any network or apparatus comprised in a network, or any service or
facility capable of being used to provide a service.

*relevant international standards are defined in section 151 as meaning (1) any
standards or specifications from timeto time drawn up and published in accordance
with Article 17 of the Framework Directive; (2) the standards and specifications
adopted by the European Standards Organisations; and (3) the international
standards and recommendations adopted by the International Telecommunications
Union, the International Organisations for Standardisation or the International
Electrotechnical Committee.

The subject matter set out in subsection (1) implements most of Part A of the Annex to
the Authorisation Directive. For more detailed information seethe Tablein Appendix 2.

Subsection (3) provides that general conditions must be of general application. This
means that the same general conditions must apply equally to al providers of the
particular class of network or service to whom they are expressed to apply.

Section 52: Conditionsrelating to customer interests

145.

146.

Sections 52 to 55 place OFCOM under a duty to ensure that the communications
industry hasin place effective and accessible machinery for the protection of domestic
and small business customers, including procedures for dealing with complaints and
disputes. They allow OFCOM to take action if theindustry does not voluntarily develop
an effective regime for this purpose. Taken together these sections implement Article
34 of the Universal Service Directive and form part of the implementation of condition
8 of Part A of the Annex to the Authorisation Directive.

Section 52 provides that OFCOM must set such genera conditions (if any) as they
consider appropriate for securing that public communications providers establish
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procedures for dealing with domestic and small business customer complaints, and
for resolving domestic and small business customer disputes. OFCOM are to ensure
that, so far as they consider appropriate, such procedures are simple, transparent and
effective, and that they can be used free of charge. The procedures asrespect complaints
are to be met through securing compliance with a code of practice that has been
approved by OFCOM. The requirement to establish procedures for resolving customer
disputes is to be met by the public communications providers establishing dispute
resolution arrangements approved by OFCOM. The voluntary Ombudsman scheme for
communications disputesrecently adopted by Oftel islikely to be submitted to OFCOM
for approval under these provisions.

*public communications provider is defined in section 151 as the provider of a
public electronic communications network or service or an associated facility.

*the meaning of domestic and small business customer is given in subsection (6)
and covers customers of communications providers who are neither (@)
communications providers, nor (b) undertakings for which more than 10 people
work.

Section 53: Approval of codes of practice for the purposes of s. 52

147.

148.

149.

This section sets out the procedures and criteria for approval by OFCOM of codes of
practicefor dealing with customer complaints. OFCOM shall only approve such acode
if it adequately protects the customers of public communications providers to whom
the code applies.

Subsection (2) places OFCOM under a duty to keep under review codes of
practice previously approved by them and subsection (3) allows OFCOM to approve
modifications made to an approved code, to withdraw their approval, or to make
their continuing approval conditional on the responsible providers making appropriate
modifications to the code within a defined period of time.

In considering whether to approve (or to continue to approve) a code of practice,
OFCOM are obliged to take into account whether the code is easily understandable by
customers, the need for consistency between approved codes of practice and the need
to keep the number of different approved codes to a minimum.

Section 54: Approval of dispute proceduresfor the purposes of s.52

150.

This section sets out the procedures and criteria for approval by OFCOM of dispute
procedures. Before OFCOM approve a dispute procedure, they must be satisfied that
the procedure satisfies the criteria set out in subsection (2), including accountability,
independence and transparency, and they must consult the Secretary of State. The
procedures and criteria for approval of dispute procedures are similar to those for
approval of codes of practice (outlined in the notes to section 53).

Section 55: Orders by OFCOM in the absence of conditions under s. 52

151.

This section enables OFCOM, by order, with the consent of the Secretary of State,
to take appropriate measures where public communications providers have failed to
put in place suitable procedures, standards and policies for complaints handling and
dispute resolution, and where OFCOM consider it necessary for the protection of
customers or to comply with EU obligations. Appropriate measures by OFCOM may
include establishing an independent body corporate to administer and enforce the
necessary arrangements, and obliging public communications providers to pay for the
establishment and maintenance of such a body.
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Section 56: The National Telephone Numbering Plan

152.

OFCOM are to publish a document (the National Telephone Numbering Plan) setting
out the telephone numbers available for allocation and the restrictions on the adoption
and use of telephone numbers allocated under the Plan. One way in which OFCOM
might choose to set the numbers out could be as blocks or series of numbers. This
implements Article 10(3) of the Framework Directive and Article 27 of the Universa
Service Directive. OFCOM are under a duty to review and, if they think fit, to revise
the Plan, but subject to the requirements of section 60. OFCOM must aso keep day-
to-day records of the telephone numbers actually allocated by them under the National
Telephone Numbering Plan.

*references to a telephone number are, under subsection (5), references to any
number used for identifying the origin, destination or route of an electronic
communication. A telephone number is also a number that may be used for
selecting aservice or for identifying by whose service or network acommunication
is to be sent; but under subsection (7), the Secretary of State may exclude any
description of number from the numbers to be treated as telephone numbers.

*adoption of a telephone number occurs, under subsection (6), where a
communications provider allocates or transfers that number to a customer or piece
of apparatus, or usesthat number for identifying the origin, destination or route of an
electronic communication, or designates that number for use in selecting aservice,
or authorises the use of that number by others for any of the purposes mentioned
in subsection (5).

*number isdefined in subsection (10) as including data of any description.

Section 57: Conditionsto secure access to telephone numbers

153.

OFCOM may set general conditions to ensure that telephone users are able to
communicate with every normal telephone number: this implements Article 6(1) of,
and condition 4 of Part A of the Annex to the Authorisation Directive and Article 27
and 28 of the Universal Service Directive.

*anormal telephone number is defined in subsection (2) as a number allocated
under the National Telephone Numbering Plan for the purpose of identifying the
destination for, or the recipient of, communications which has been adopted by a
communications provider asanumber to be used for that purpose or which hasbeen
allocated in accordance with section 59 and is used for that purpose by a person
other than a communications provider.

Section 58: Conditions about allocation and adoption of numbers

154.

155.

156.

Subsections (1) and (2) allow OFCOM to set general conditions which provide for
the matters listed, which broadly cover the requirements to be complied with by
communications providers in respect of the adoption and use of telephone numbers;
procedures for applying to OFCOM for numbers to be allocated; procedures for
the adoption of numbers by communications providers; the circumstances in which
numbers are required to be transferred from one provider to another; and payments to
be made for allocation and transfer of numbers.

Subsection (5) provides that OFCOM may allocate particular telephone numbers by
means of an auction.

Subsections (6) to (9) apply to any conditions set by OFCOM that enable them to
determine the payments (including periodic payments) to be made to them in respect
of the alocation or transfer of telephone numbers. OFCOM must stipulate in such
conditions the principles in accordance with which they will determine the amounts
of any such payments. For example, the amount may be determined by reference to
bids at an auction, or to the costs incurred by OFCOM, or to any other factors OFCOM
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may think fit. OFCOM may require payments to be made by means of a lump sum or
periodic payments or both. Conditions set subsequently may modify the amounts of
(or the method of determining) periodic payments, except where the amount of these
payments has been set by auction. Paragraph 16 of Schedule 18 (transitional provisions)
provides that any telephone numbers allocated to a holder of a licence granted under
section 7 of the Telecommunications Act 1984 shall be treated asif they were allocated
to that person under section 58. This section implements most of Part C of the Annex to
the Authorisation Directive. For more detailed information seethe Tablein Appendix 2.

Section 59: Telephone numbering conditions binding non-providers

157.

OFCOM may set conditions to be complied with by persons who are not
communications providers in respect of the allocation, transfer and use of telephone
numbers. The duty will be enforceable by OFCOM in civil proceedings. OFCOM must
comply with sections 47 to 49 when setting, modifying or revoking any telephone
numbering condition which applies to non-communications providers or giving,
modifying or withdrawing any direction, approval or consent given by them for the
purpose of any condition.

Section 60: Modification of documents referred to in numbering conditions

158.

159.

160.

This section sets out the procedure that OFCOM must follow when revising or
otherwise modifying the National Telephone Numbering Plan or any other document
referred to in a numbering condition authorised by section 57 or 58 or set by OFCOM
under section 59.

Before revising or otherwise modifying a provision of the National Telephone
Numbering Plan or other document referred to in a numbering condition (a “relevant
provision”), OFCOM must publish a notification that explains the effect of and the
reasons for the revisions or modifications. OFCOM must also give no less than one
month for persons to comment on the proposal. OFCOM may modify the National
Telephone Numbering Plan or other document if they have considered each comment
made about the proposal within the period specified by them for comments and they
have had regard to international obligations of the UK notified to them by the Secretary
of State for the purposes of this section.

Any modification of arelevant provision of the National Telephone Numbering Plan
or other document must be objectively justifiable, non-discriminatory, proportionate
and transparent. This section implements, in part, Article 14.1 of the Authorisation
Directive.

Section 61: Withdrawal of telephone number allocations

161.

162.

This section sets out the circumstances in which OFCOM may withdraw an allocation
of telephone numbers.

Subsection (2)(a) and (b) provides that an allocation may be withdrawn by consent,
or where thisis necessary for atransfer of numbers. Subsection (2)(c) and section 62
provide that an allocation may be withdrawn to facilitate a“ numbering reorganisation”
in respect of aparticular series of numbers. Subsection (2)(d) providesthat an allocation
may be withdrawn in circumstances specified in nhumbering conditions and for the
purpose of securing the best and most efficient use of telephone numbers (subsection (5)
provides that subsection (2)(d) does not apply to a numbering reorganisation and that
any circumstances specified in a numbering condition must not unduly discriminate
between communications providers and users). Subsection (2)(e) and (f) providesthat
an allocation may be withdrawn where it consists of numbers, or part of a series of
numbers, which have not been adopted by the communications providers concerned
during the time period stipulated in the general conditions. Before withdrawing an
allocation under subsection (2)(e) or (f), OFCOM must follow the procedures set out
in subsections (6) and (7) with respect to notification and allowing for representations.
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An alocation may also be withdrawn where the person allocated the number has
repeatedly and serioudly contravened the numbering conditions and where no other
remedy is likely to secure compliance. Any contraventions of numbering conditions
may justify withdrawal of numbers from a non-provider (subsection (4)). This
implements Article 10(2) and 10(5) of the Authorisation Directive so far asenforcement
of numbering conditions is concerned.

Section 62: Numbering reorganisations

164.

An alocation can only be withdrawn for the purposes of a numbering reorganisation if
it does not unduly discriminate against particular communications providers, users of
the allocated numbers or a particular description of providers or users, and if OFCOM
make areplacement allocation of similar numbersto the person affected. OFCOM may
not require a new payment to be made for areplacement allocation. However, in cases
where periodic payments are still outstanding in respect of the allocation which has
been withdrawn, OFCOM may require the balance of those payments to be made in
respect of the replacement allocation, with such adjustments as OFCOM may think fit.
Thisimplements condition 2 of Part C of the Annex to the Authorisation Directive.

Section 63: General duty asto telephone numbering functions

165.

This section places OFCOM under aduty, in carrying out their functions under sections
56 to 62, to ensure the best use of telephone numbers. OFCOM are also required to
ensure that communication providers do not discriminate against other providers in
relation to the adoption of telephone numbers: this implements Article 10.2 of the
Framework Directive.

Section 64: Must-carry obligations

166.

167.

168.

169.

170.

171

General conditions may include provision to ensure that services on the must-carry list
are carried by networks which are used by a significant number of end users as their
principal means of receiving television.

The must-carry list contains the following services: a service of television programmes
provided by the BBC in digital form (where the service is one in relation to which
OFCOM have functions), digital Channel 3, digital Channel 4, digital Channel 5, SAC
Digital and the digital public teletext service.

The requirement to carry alisted service will al'so apply to any ancillary services (such
as subtitling or other assistance to disabled people) related to that service, and may be
treated as consisting of such other services comprised in or provided with that service
as may be determined by OFCOM.

General conditions containing provisions authorised under section 64 must comply with
any order made by the Secretary of State under subsection (5) to set the minimum and
maximum capacity that alisted service must or may use on a network.

The Secretary of State, when setting the maximum or minimum capacity to be used
by alisted service, must have regard (@) to the objective of securing that the services
on the must-carry list, together with any others to which provisions authorised under
section 64 apply, are available for reception by as many members of the public in
the United Kingdom as practicable, and (b) to the need to secure that the amount of
capacity left available is reasonable and, accordingly, that the burden imposed on the
cable operator under this section is proportionate to the public benefit obtained.

The Secretary of State can also make an order which sets the terms on which a service
on the must-carry list is to be broadcast (or provides for OFCOM to set such terms).
This can include a requirement that no payment is made by the service provider or the
network provider.
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The Secretary of State must, from time to time, review the must-carry list and any
regquirements as to the terms on which services in that list must be broadcast. When
carrying out a review the Secretary of State must consult OFCOM and other parties
likely to be affected by a modification to the must-carry list. Following such areview,
the Secretary of State may, by order, amend the must-carry list. When determining
whether or not it is appropriate to amend the list, she must consider the public benefit
in doing so, the extent to which a service would otherwise be made available even if
not added to the list, the amount of spare network capacity of providers of electronic
communications networks to whom the must-carry obligations apply and whether the
burden of compliance is proportionate to the objective of securing that must-carry
services are made available to the public.

She must consult OFCOM and such persons who, in her opinion, are likely to be
affected by an order, or who represent any of those persons, as she thinksfit:

» before making an order under subsection (5) (to set minimum and maximum
capacity); and

e before making an order under subsection (11) (asto the terms of carriage).

This does not apply when areview has been carried out under subsection (7), as afull
consultation is already required under subsection (8).

This section implements Article 6(1) of, and condition 6 of Part A to the Annex to the
Authorisation Directive and Article 31 of the Universal Service Directive.

Section 65: Obligations to be secured by universal service conditions

175.

176.

177.

178.

Sections 65 to 72 describe OFCOM'’ s and the Secretary of State’ s functionsrelating to
universal service.

Sections 65 and 67 to 69 implement Articles3to 7 and 9 to 11 of, and Part A of Annex
| to, the Universal Service Directive. Section 66 implements Article 8 of the Universal
Service Directive and Articles 4(2) and 6(2) of the Authorisation Directive and sections
70 to 72 implement Articles 12 to 14 of the Universal Service Directive.

Under section 65 the Secretary of State is required by order (which may be varied
a any time) (“the universal service order”) to set out the electronic communications
networks, electronic communications services, associated facilities, directories and
directory enquiry facilities, and particular methods of billing for servicesor of accepting
payment for them that must be provided throughout the UK by universal service
providers. Before making or varying the universal service order, the Secretary of State
must consult OFCOM and other appropriate persons.

The abjective behind “universal service” obligations is to ensure that the basic
communications serviceswhich are used by the majority, and which are essential to full
social and economic inclusion, are made availabl e to everyone who reasonably requests
them at an affordable price.

Section 66: Designation of universal service providers

179.

OFCOM have the power, by regulations, to provide for a procedure for designation
of communications providers (or persons who are not communications providers, in
the case of supplying directories or directory enquiry facilities) who will be subject
to universal service conditions. Such regulations must establish an efficient, objective,
transparent, and non-discriminatory procedurefor designation. Regul ations made under
this section are aso to provide for a designation to cease to have effect where all the
universal service conditions applying to a provider are revoked.
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Where OFCOM designate a person as a universal service provider, or where a
designation ceases to have effect, they must notify this fact to the European
Commission. Thisimplements Article 36(1) of the Universal Service Directive.

Section 67: Subject matter of universal service conditions

181.

182.

This section enables OFCOM to set universal service conditions for securing the
provision of the networks, services and facilities etc. set out in the universal service
order published by the Secretary of State under section 65. In setting such conditions
OFCOM must have regard to any guidance about matters relating to pricing that is
contained in the universal service order.

Persons who are subject to universal service conditions will be required to publish up-
to-date information demonstrating how successful they are in complying with their
obligations. The information is to be framed in accordance with the quality of service
parameters, definitions and measurement methods set out in Annex 111 to the Universal
Service Directive. The person may also be required to finance the independent auditing
— for accuracy and usefulness - of such information. OFCOM may also impose
performance targets.

Section 68: Tariffsetc. for universal services

183.

This section requires OFCOM to keep under review universal servicetariffs. Universal
service conditions can regquire a common tariff (which includes any pricing structure)
or, in specified cases, aspecial tariff for provision of the networks, services, apparatus,
associated facilities, directories and directory enquiry facilities set out in the universal
service order. At no time should the customer of a universal services provider be
required to pay for any service which is not necessary for the provision of the universal
servicein question.

Section 69: Directories and directory enquiry facilities

184.

This section provides that where the universal service conditions require the provision
of directories or directory enquiry services, the provider must not excessively
discriminate against any provider who provides information for use in that directory,
or against any information so provided.

Section 70: Review of compliance costs

185.

This section enables OFCOM periodically to analyse the financial cost to adesignated
provider of complying with universal service conditions applied to him. OFCOM must
then have these costs audited by an independent auditor, or must themselves audit those
figures. OFCOM are under a duty to publish their conclusions, alongside a summary
of the audit report.

Section 71: Sharing of burden of universal service obligations

186.

If, following a study of costs pursuant to section 70, OFCOM conclude that afinancial
burden isimposed on the provider of universal services, OFCOM must assess whether
it would be unfair for that provider to shoulder the entire burden. If OFCOM determine
that it would be unfair, and if the provider appliesto OFCOM, OFCOM may determine
that contributions from other communications providers, who themselves are subject
to general conditions, are to be made. Subsection (4) provides that all this should be
carried out in accordance with regulations made by OFCOM. These regulations should
ensure that the calculation, collection and distribution of such contributions is to be
done in an objective, transparent, and non-discriminatory way, and in a manner that
avoids or minimises any distortion to competition or demand.
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Section 51(1)(d) enables OFCOM to set general conditions giving effect to
determinations or regulations made under this section. Thisimplements condition 1 of
Part A of the Annex to the Authorisation Directive.

Section 72: Report on sharing mechanism

188.

This section providesthat where regul ations that provide for the sharing of the financial
burden of providing universal services are in place under section 71, OFCOM must
prepare and publish an annual report. However, OFCOM are not obliged to publish any
confidential material.

*materia is confidential if it falls within subsections (7) or (8), i.e. if it relates
specificaly to the affairs of aparticular body, or the private affairs of an individual,
in each case where publication could seriously prejudice that body’s or person’s
interests.

Section 73: Permitted subject matter of access-related conditions

189.

190.

191

192.

193.

This section governs OFCOM’ s power to set access-related conditions. OFCOM may
set access-related conditions only in relation to one or more of the matters listed in
subsections (2) to (5).

Subsection (2) allows OFCOM to set access-related conditions for the purpose of
ensuring a level of network access and interoperability which will secure efficiency,
sustainable competition and the greatest possible benefit to end-users. These access-
related conditions include, but are not limited to, the specific type of access-related
conditions set out in section 74. This provision, together with section 74, implements
Article 5(1) of and Part Il of Annex | to the Access Directive and Article 2(p) of the
Framework Directive.

Subsection (3) allows OFCOM to set access-related conditions to secure the sharing
of apparatus and the division of the costs incurred by those to whom the electronic
communications code applies, in cases where there is no viable aternative. This
implements Article 12(2) of the Framework Directive.

Subsection (4) allows OFCOM to set access-related conditions of a technical or
operational nature to ensure the proper operation of an electronic communications
network in compliance with any SMP services conditions falling within section 87(3).
Section 87(3) allows OFCOM to set SM P conditions requiring the dominant provider to
giveentitlementsin relation to network access, use of relevant networks and availability
of relevant facilities. This provision, together with section 75(1), implements Article
5(2) of the Access Directive.

Finally, subsection (5) provides that OFCOM may set access-related conditions in
respect of conditional access systemsin accordance with section 75(2). This provision,
together with sections 75(2) and 76, implements Article 6 of, and Part | of Annex | to,
the Access Directive and Article 2(f) of the Framework Directive.

*conditional access systemis defined in section 75 (see below).

Section 74: Specific types of access-related conditions

194.

Section 73(2) allows OFCOM to set access-related conditions for the purpose of
ensuring a leve of network access and interoperability which will promote efficiency
and sustainable competition and the greatest possible benefit end-users. Section 74
providesthat such conditionsinclude those designed to ensure end-to-end connectivity.
It also provides that conditions can be set for securing that the use of Application
Programme Interfaces (APIs) and Electronic Programme Guides (EPGS) is provided on
afair, reasonable and non-discriminatory basis.
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*end-to-end connectivity isdefined in subsection (3) asthe ability for two partiesto
communicate with each other whether they are using the same or different public
€l ectronic communications services.

*the meaning of application programme interface is given in subsection (3) as a
facility for allowing software to use facilities in other software in order to allow
someoneto access a programme service or becomethe ultimate user of any network
or service by means of which any programme service is broadcast or otherwise
transmitted.

*electronic programme guide is defined in subsection (3) as any facility by means
of which aperson may ascertain what programmes are included in a service, and
may access that service.

Section 75: Conditional access systems and access to digital services

195.

196.

Subsection (1) provides that OFCOM must ensure, when setting an access-related
condition of a technical or operational nature for providers with significant market
power (SMP), that they take account of all relevant international standards (which are
defined in section 151).

Subsection (2) provides that OFCOM are under a duty to ensure that access-related
conditions are applied to every person who provides a conditional access system in
relation to a protected programme service, and that such conditions comply with Part
| of Annex | of the Access Directive.

*conditional access system is defined in subsection (3) as any arrangements by
means of which access to a programme service requires either subscription or
authorisation.

*protected programme service is defined in subsection (3) as a service which is
encrypted such that the programmes on it can only be viewed or listened to in an
intelligible form by the use of a conditional access system.

Section 76: Modification and revocation of conditionsimposed under s.75

197.

This section provides that OFCOM may not modify or revoke any access-related
conditions that they have set falling within section 75(2) unless they have carried out
a market analysis from which they have concluded that the provider of conditional
access systems to whom the condition applies does not have SMP. They must ensure
that the proposed modification or revocation will not adversely affect the accessibility
to persons of must-carry services or the prospects for effective competition.

Section 77: Imposition of privileged supplier conditions

198.

Where a public electronic communications provider enjoys special or exclusive rights
in relation to the provision of services in other sectors (other than the provision of
associated facilities), OFCOM must set such privileged supplier conditionsasthey think
fit (unlessthat provider has an annual turnover in relation to all of his communications
activities of less than €50 million, in which case OFCOM are not obliged to impose
a condition, but may do so if they wish). Such conditions can require such providers
to keep separate accounts (all of which should be audited and published), or to have
structural separation between different activities. This implements Article 13 of the
Framework Directive.

*gpecial or exclusive rights has the same meaning as in Article 86 of the Treaty
establishing the European Community. Although the Treaty does not itself
define them, guidance is given in Article 2(1)(f) and (g) of the Commission
Transparency Directive OJ [1980] L 195/35. These rights are often, but need not
be, given to public undertakings. Exclusive rights are largely self-explanatory
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but should be analysed in a functional rather than formalistic manner. Case law
indicates that special rights are rights granted by a Member State to a limited
number of undertakings where this limits — otherwise than according to objective,
proportionate and non-discriminatory criteria - the number of undertakings
authorised to provide a service in a particular area.

Section 78: Circumstances required for the setting of SMP conditions

199.

200.

Sections 78 to 93 concern OFCOM’ s powers and duties to identify markets, determine
whether persons have significant market power (SMP) on those markets, and to impose
SMP conditions on persons whom they have determined as having SMP.

Section 78 sets out when a person shall be taken to have SMPin relation to a particular
market. A person will only be taken to have significant market power where he is,
alone or with others, in a position of dominance in amarket. A position of dominance
must be construed in accordance with any applicable provisions of Article 14 of the
Framework Directive, which (at its paragraph 2) defines dominance as ‘a position of
economic strength affording the person the power to behave to an appreciable extent
independently of competitors, customers and ultimately consumers’. A determination
of joint dominance must take into account, in particular, the criteriafor joint dominance
set out in Annex |l to the Framework Directive. This implements Article 14 of and
Annex |l to the Framework Directive.

Section 79: Market power determinations

201.

Subsection (1) provides that before making a determination that a person
has SMP, OFCOM must first identify the markets in which they consider
it will be appropriate to carry out a market anaysis and then carry out
that analysis. When identifying appropriate services markets and when making
SMP determinations in relation to a services market, OFCOM are obliged
to take due account of al relevant European Commission guidelines and
recommendations - the first such recommendation was published by the European
Commission on 11 February 2003: the recommendation can be viewed on
the European Commission wehsite (http://europa.eu.int/information_society/topics/
telecoms/regul atory/maindocs/documents/recomen.pdf). The way in which amarket is
to be identified or a market determination made is by the publication of a notification
under subsection (4). This section implements Articles 15 and 16 of the Framework
Directive. The Electronic Communications (Market Analyses) Regulations 2003 (S.I.
2003/330) empower Oftel to carry out market analyses and to make proposals for
market power determinations and the setting of conditions in advance of the passing
of the Act. Paragraph 10 of Schedule 18 to the Act provides that proposals confirmed
under those Regulations have effect under this section and other relevant sections after
the provisions of the Act have been commenced.

Section 80: Proposals for identifying markets and for market determination
proposals

202.

203.

Before identifying a market for the purposes of making a market power determination
or making amarket power determination, OFCOM must publish a notification of what
they are proposing to do. A notification under this section must state that OFCOM are
proposing to identify that market or to make a market power determination, set out the
effect of the proposal, give their reasons for making the proposal and specify the period
(not less than one month from the date of the publication of the notification) within
which representations about the proposal may be made to OFCOM.

Subject to sections 82 and 83, subsection (6) provides that OFCOM may give effect,
with or without notifications, to a proposal notified in accordance with this section,
provided they have considered every representation about the proposal made within the
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period specified by them and they have regard to every international obligation of the
United Kingdom (if any) notified to them by the Secretary of State.

This section implements Articles 6, 7 and 16(1) of the Framework Directive.

Section 81: Delivery of copies of natifications under ss. 79 and 80

205.

206.

207.

OFCOM must send a copy of every notification published under section 79(4) or 80
to the Secretary of State. OFCOM must also send to the European Commission: (i) a
copy of every natification published under section 79(4) with respect to amarket power
determinationin relation to an SMP servicesmarket; and (ii) acopy of every notification
published under section 80 which relates to a proposal to identify a services market
or to make a market power determination in relation to such a market; and which in
OFCOM’s opinion would affect trade between member States. A copy of anotification
falling within (i) must also be sent to the regulatory authorities of every other member
State.

In all other cases when it appears to them appropriate to do so, OFCOM must send a
copy of anotification published under section 80 which relatesto a proposal to identify
aservices market or to make amarket power determination in relation to such market to
the European Commission and such of the regulatory authorities of the other member
States as OFCOM think fit.

The various requirements in this section to send matters to the European Commission
implement Article 16(2) of the Access Directive, Article 36(2) of the Universal Service
Directive and Article 7(3) and (5) of the Framework Directive.

Section 82: European Commission’s powers in respect of proposals

208.

During the period given for representations under a notification under section 80
relating to an SMP services condition, the European Commission may inform OFCOM
that they believe that the proposed market identified in the notice or OFCOM’s
proposed market determination may not be compatiblewith the single European market,
or with any Community obligations. In such a case, OFCOM may not give effect
to their proposal for a further two months. OFCOM must withdraw their proposal
if in accordance with the procedure in Article 7(4) of the Framework Directive
the Commission, within that two-month period, decides that the proposal must be
withdrawn. Thisimplements Article 7(4) of the Framework Directive.

Section 83: Special rulesfor transnational markets

200.

210.

When the European Commission identifies atransnational services market that includes
the United Kingdom, OFCOM arerequired to makearrangementswith all other relevant
regulatory authorities to deal with the following issues:

¢ theidentification of the market;

e assessing whether a person has SMP in the relevant transnational services
market(s);

e the setting of appropriate SMP services conditions as well as the modification or
revocation of such conditions; and

» the procedures to be followed to secure that OFCOM and other regulatory
authorities comply with their agreed arrangements.

Thisimplements Articles 2(b), 15(4) and 16(5) of the Framework Directive.

Section 84: Review of services market identifications and deter minations

211

Where OFCOM have identified and analysed a services market for the purposes of
making amarket power determination, OFCOM must, at such intervalsasthey consider
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appropriate, carry out further analyses of the identified market for the purposes of
reviewing the determinations made on the basis of the earlier analysis and deciding
whether to modify any SMP condition set on the basis of that earlier analysis
(subsection (2)). Where OFCOM determine that a person to whom any SMP conditions
are applied no longer has SMP, they must revoke every SMP services condition applied
to that person by reference to the market power determination made on the basis of the
earlier analysis.

Subsection (3) requires OFCOM to carry out further analysis of a services market
as soon as reasonably practicable after the European Commission makes any
recommendation that affects the matters that were (or could have been) taken into
account in the earlier market analysis.

Before carrying out further analysis for the purposes of subsection (2), OFCOM may
review any of their decisions identifying the appropriate markets that they considered
in their earlier analysis. Where OFCOM conclude that the appropriate markets have
changed, OFCOM must identify the markets they now consider to be appropriate and
those markets must be the identified markets for the purposes of further analysis.

Sections 79 to 83 apply in relation to the identification of a services market for the
purposes of reviewing a market power determination and in relation to the review of
such a determination.

This section implements Article 16(1) and (3) of the Framework Directive, Article 7(3)
of the Access Directive and Articles 16(3) and 18(2) of the Universal Service Directive

Section 85: Review of apparatus market identifications and determinations

216.

217.

218.

Where OFCOM have identified and analysed an apparatus market for the purposes
of making a market power determination, OFCOM must, at such intervals as they
consider appropriate, carry out further analyses of the identified market for the
purposes of reviewing the determinations made on the basis of the earlier analysis
and deciding whether to modify any SMP condition set on the basis of that earlier
analysis (subsection (2)). Where OFCOM determine that a person to whom any SMP
conditions are applied no longer has SMP, they must revoke every SMP apparatus
condition applied to that person by reference to the market power determination made
on the basis of the earlier analysis.

Before carrying out that further analysis OFCOM may review any of their decisions
identifying the appropriate markets that they considered in their earlier analysis. Where
OFCOM conclude that the appropriate markets have changed, OFCOM must identify
the markets they now consider to be appropriate and those markets must be the
identified markets for the purposes of further analysis.

Sections 79, 80 and 81(1) apply in relation to the identification of an apparatus market
for the purposes of reviewing amarket power determination and in relation to thereview
of such adetermination.

Section 86: Caseswhere review required

2109.

This section prohibits OFCOM from setting an SM P services condition by anatification
(other than by a notification which aso makes the market power determination by
reference to which the condition is set) unless (i) the condition is set by reference to
a market power determination which has been reviewed under section 84; or (ii) the
condition is set by reference to a market power determination made in relation to a
market in which OFCOM are satisfied there has been no material change since the
determination was made.

*A changeis material for the purposes of this section if it is material to the setting
of the condition in question or the modification or revocation in question.
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OFCOM must not modify or revoke SMP services conditions applying to a person
except where: (i) for the purpose of determining whether to make the modification or
revocation, they have carried out further analysis under section 84 of the market in
guestion and reviewed the market power determination for thetimebeing inforceinthat
person’s case; or (ii) they are satisfied that there has not been a material change in the
market identified or otherwise used for the purposes of the market power determination
by reference to which the condition was set or last modified.

OFCOM must not modify SM P apparatus conditions applying to aperson except where,
for the purpose of determining whether to make the modification or revocation, they
have carried out a further analysis under section 85 of the market in question; and
reviewed the market power determination for the time being in force in that person’s
case.

Section 87: Conditions about network access etc.

222.

223.

224.

225.

226.

Sections 87 to 92 make provision about the subject matter of SMP services conditions.
Where OFCOM have identified a provider of a public electronic communications
network or a person who makes available associated facilities in connection with
such a network as having SMP in a services market, they may impose such SMP
conditions authorised by this section, as they consider appropriate. These may include
conditionsrequiring the provider to confer entitlementson other providersregarding the
provision of network access, the use of that network, and the availability of facilities.
Such conditions may include provision for securing fairness and reasonableness in the
process and should be set having taken into account the matters set out in subsection (4).
These include the feasibility of providing network access; the need to ensure effective
long-term competition in the markets; the investment made by the person initially
providing or making available the network or facility in respect of which an entitlement
to network access is proposed; the technical and economic viability of installing and
using facilities that would make the proposed network access unnecessary; intellectual
property rights; and the availability of services throughout the European Union.

Subsection (6) provides that SMP service conditions may require a person with SMP
to publish such information as OFCOM may direct for the purpose of securing
transparency in relation to network access. They may require such a person not to
discriminatein relation to any matter connected with network access. They may require
such a person to publish the terms and conditions on which the provider will enter an
access contract and to modify those terms and conditions.

*an access contract is defined in subsection (12) as any contract for the provision,
by adominant provider, of network access, or of associated facilitiesmade available
in relation to a public electronic communications network.

Subsection (7) provides that OFCOM may set SMP services conditions obliging a
dominant provider to maintain separate accounts for such different matters relating to
network access or the availability of associated facilities as OFCOM may direct.

Subsection (9) provides that OFCOM may set SMP services conditions requiring
a person with SMP to comply with price-controls, rules on cost-recovery and cost
accounting systems in relation to matters connected with network access or the
availability of associated facilities. OFCOM may al so, by setting such conditions, direct
the provider to adjust its prices.

This section, together with sections 88 and 89, implement Articles 8 to 13 of the
Access Directive, Article 6(2) of the Authorisation Directive and Article 16(4) of the
Framework Directive.
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Section 88: Conditions about network access pricing etc.

227.

OFCOM may not set conditions under section 87(9) unless it appears to them from a
market analysis that the provider in question might charge excessive prices or engage
in other anti-competitive pricing behaviour. The condition must also be perceived by
OFCOM as being efficient and pro-competitive, and as resulting in the maximum
benefit to end-users. In setting an SMP services condition falling within section 87(9),
OFCOM must take into account the extent of the investment that the person to whom
the condition is to apply would need to make if the condition were to be applied.

Section 89: Conditions about network accessin exceptional cases

228.

In exceptional circumstances, OFCOM may decide that SMP services conditions
additional to those set out in sections 87 and 88 (SM P services conditions about network
access) need to be imposed on a provider. Such additional SMP services conditions
must be submitted by OFCOM to the European Commission for approval and OFCOM
can only apply them once they are approved.

Section 90: Conditions about carrier selection and pre-selection

229.

Where the relevant market is one relating to services for the provision of public fixed
line telephone networks, OFCOM may set conditions obliging providers with SMP
to make a relevant connection facility available to any person to whom they provide
a public electronic communications service, or to make interconnection facilities
available to a person providing an electronic communications service. OFCOM must
also set pricing conditions to ensure that charges imposed by the provider with SMP
do not constitute a barrier to use of the facility. Conditions set by OFCOM under this
section may impose obligations relating to the manner in which arelevant connection
facility isto be made available or in which the facilities for interconnection that are to
be made available to a person providing an electronic communications service. This
section implements Article 19 of the Universal Service Directive Article 6(2) of the
Authorisation Directive and Article 16(4) of the Framework Directive.

*relevant connection facility is defined in subsection (6) asafacility which allows
the end-user to select which carrier to use. Thismay be specified on every occasion
of use (carrier selection), or by designating a carrier in advance (carrier pre-
selection).

Section 91: Conditions about regulation of services etc. for end-users

230.

231

This section deals with the situation where the relevant services market is one for
the end-users of public electronic communications services, and where access-related
conditions, and SMP conditions set under sections 87 to 90, are not sufficient to allow
OFCOM to perform their duty under section 4. In such a case, OFCOM may set
conditions obliging the provider to comply with such regulatory controls as OFCOM
consider appropriate.

If such regulatory controls are imposed on tariffs, or on other mattersto which costsare
relevant, the provider may be obliged to use such cost accounting systems as OFCOM
direct, to have those systems annually audited and to publish an annual statement asto
itscompliance with those obligations. OFCOM must providethe European Commission
with whatever information they require about conditions authorised by thissection. This
section implements Article 17 of the Universal Service Directive, Article 6(2) of the
Authorisation Directive and Article 16(4) of the Framework Directive.

Section 92: Conditions about leased lines

232.

Where the relevant services market relates to the provision of such leased lines as
are identified by the European Commission in the List of Standards published in the
Official Journal of the European Communities, OFCOM may set and apply SMP

33


http://www.legislation.gov.uk/id/ukpga/2003/21/section/88
http://www.legislation.gov.uk/id/ukpga/2003/21/section/89
http://www.legislation.gov.uk/id/ukpga/2003/21/section/90
http://www.legislation.gov.uk/id/ukpga/2003/21/section/90/6
http://www.legislation.gov.uk/id/ukpga/2003/21/section/91
http://www.legislation.gov.uk/id/ukpga/2003/21/section/92

These notes refer to the Communications Act 2003
(c.21) which received Royal Assent on 17 July 2003

services conditions obliging the provider to apply, so far as required by Annex VI of
the Universal Service Directive, the principles of non-discrimination, cost orientation
and transparency to dealings regarding leased lines. This section implements Article 18
of, and Annex VI to, the Universal Service Directive, Article 6(2) of the Authorisation
Directive and Article 16(4) of the Framework Directive.

*aleased line isdefined in subsection (4) as an electronic communications service
consisting in the reservation of a fixed amount of transmission capacity between
fixed points on the same or different electronic communications networks.

Section 93: Conditions about apparatus supply

233.

Where OFCOM determine that a supplier of electronic communications apparatus has
SMP in an apparatus market, OFCOM may set conditions requiring the supplier to
maintain accounting separation between such activities and other matters and a so may
set price controls in relation to the hiring of telephones which are hardwired to an
electronic communications network. The SMP apparatus conditions may only apply to
apparatus in respect of which the supplier has been found to have significant market
power.

*A telephone is hardwired to an electronic communications network if the
telephone has to be physically attached to apparatus in the network by means of a
tool before it can be used (subsection (5))..

* Apparatusin relation to SMP apparatus conditionsis defined in section 151(1), as
apparatus designed or adapted for a use which consists of or includes the sending
or receiving of communications or other signals (within the meaning of section 32)
that are transmitted by means of an electronic communications network.

Section 94: Notification of contravention of condition

234.

235.

236.

This section gives OFCOM powers of enforcement in respect of all types of conditions
set pursuant to section 45. Where OFCOM have reasonable grounds to believe that
a person is or has been in breach of any condition, they may notify that person
accordingly, and allow him a specified period of timein which to make representations
to OFCOM and to take steps to comply with the condition or remedy the breach. That
period must be one month, other than in the circumstances provided for by subsections
(6) and (7) or where the case is an urgent case (see section 98(3)).

OFCOM must not give such a notification where they decide that a more appropriate
approach lies under the Competition Act 1998, in which case they must publish a
notification to that effect.

This section, and sections 95 to 100 and 102 and 103, implement Article 10 of the
Authorisation Directive and Article 11(6) of the Universal Service Directive in the
context of the enforcement of the conditions of entitlement.

Section 95: Enforcement notification for contravention of conditions

237.

If, by the end of the period specified in section 94, OFCOM are sdtisfied that the
condition about which the provider was notified has still not been fully complied with,
subsection (2) allows OFCOM to serve an enforcement notification on the notified
provider. Such a notification requires the notified provider to take such steps as are
specified in the notification to comply with the notified condition and remedy the
consequences of any contravention, within the period specified in the notification.
Those persons to whom an enforcement notification has been given are under a duty,
enforceable by OFCOM viacivil proceedings, to comply with it.
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Section 96: Penalties for contravention of conditions

238.

This section allows OFCOM to impose a penalty on a notified provider where a
notification of contravention under section 94, hasbeenissued, and the notified provider
isin contravention of any of the conditions specified there and has not, within the period
allowed by OFCOM for the making of representations, taken steps to comply with the
condition(s) concerned and to remedy the consequences. OFCOM may also impose a
penalty where a person is in contravention of a requirement of an enforcement notice
under section 95. OFCOM must notify the decision to impose a penalty, the reasons
for it, and the period within which the penalty is to be paid to the person on whom it is
being imposed within one week of that decision.

Section 97: Amount of penalty under s. 96

239.

In deciding on the amount of afinancial penalty under section 96, OFCOM arerequired
to consider whether the penalty is appropriate and proportionate, and to take account
of any representations made by the person concerned, and any steps taken by him to
comply with the naotified condition. The penalty shall not, in any event, exceed 10 per
cent of the turnover of that person’s relevant business for the relevant period.

*relevant business is defined in subsection (5) to (7) as, broadly, business
consisting of the provision of an electronic communications network, electronic
communications service or associated facilities, and the supply of directories,
directory enquiry facilities or electronic communications apparatus. Inthecaseof a
penalty imposed for the contravention of an SMP apparatus condition, the relevant
businessisonly the business consisting of the supply of electronic communications
apparatus.

*relevant period is defined in subsection (5) — subject to exceptions for providers
who have not been carrying on business for a full year, or who have gone out
of business - as the period of one year ending on the 31 March preceding the
notification.

Section 98: Power to deal with urgent cases

240.

241.

This section gives OFCOM additional powers where they determine that there are
reasonable grounds for suspecting that a contravention of a condition of entitlement
(other than an SMP apparatus condition) has caused, or creates a risk of, either a
serious threat to public safety, public health or national security; or serious economic
or operational problems or any communications provider or provider of associated
facilities or any person who uses them.

In such exceptional circumstances, OFCOM may in a notification of the contravention
under section 94, reduce the one-month period allowed to the person who is aleged
to be in breach of a condition to make representations and to take steps towards
compliance. In addition, OFCOM may suspend the person’s entitlement to provide
networks, services and/or associated facilities, or may restrict that entitlement in some
way (subsection (4)). OFCOM may postponethe entry into effect of the suspension and
may al so impose such conditions on the person whose serviceisto be suspended asthey
consider necessary to protect customers. Those conditions may include requirements
for payment of compensation to customers for loss or damage or for annoyance,
inconvenience or anxiety caused in consequence of the suspension; however, such
conditions have effect only where the direction is confirmed in accordance with
section 99.

Section 99: Confirmation of directions under s.98

242.

As soon as reasonably practicable after suspending or restricting a person’ s entitlement
under section 98(4), OFCOM must give that person an opportunity of making
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representations to them about the grounds on which it was given and its effect and of
proposing steps to remedy the situation.

As soon as practicabl e after the period allowed by OFCOM for making representations,
OFCOM must determine whether the contravention providing the grounds for the
suspension or restriction did occur and whether the circumstances made it an urgent
case justifying the suspension or restriction. If OFCOM decide that the contravention
did occur and that the suspension or restriction was justified, they may confirm the
direction. If not, OFCOM must revoke the suspension or restriction. They must notify
the person concerned of their decision.

Section 100: Suspending service provision for contraventions of conditions

244,

245.

Subject to compliance with section 102, this section gives OFCOM a power to suspend
or restrict a person’s entitlement to provide electronic communications networks,
electronic communications services and/or associated facilities where OFCOM are
satisfied that that person isin serious and repeated breach of any conditions imposed
on him (other than an SMP apparatus condition) and that an attempt, by the imposition
of penalties or the giving of an enforcement notification under section 95 or both, to
secure compliance has failed. The suspension or restriction must be appropriate and
proportionate to the seriousness of the repeated contraventions.

A direction by OFCOM under this section may suspend entitlement generally or in
relation to particular networks, services or facilities and may take effect indefinitely
or for a fixed period. A direction may also include, where appropriate, conditions,
such as the payment of compensation, to protect the customers of a provider. Where
appropriate, OFCOM may revoke the suspension or restriction.

Section 101: Suspending apparatus supply for contraventions of conditions

246.

247.

Subject to compliance with section 102, OFCOM have the power under section 101
to give a direction suspending or restricting a person from supplying electronic
communications apparatus where OFCOM are satisfied that the person isin serious and
repeated breach of an SMP apparatus condition and that an attempt, by the imposition
of penalties or the giving of an enforcement notification under section 95 or both, to
secure compliance has failed. The suspension or restriction must be appropriate and
proportionate to the seriousness of the repeated contraventions.

A direction by OFCOM under this section may take effect indefinitely or for a fixed
period and may require the supplier to take measures to protect its customers. A
direction may also include, where appropriate, conditions, such as the payment of
compensation, to protect the customers of a supplier. Where appropriate, OFCOM may
revoke the suspension or restriction.

Section 102: Procedure for directions under ss. 100 and 101

248.

249.

Unless a case is urgent, before exercising their powers under sections 100 and 101,
OFCOM must notify a contravening provider or supplier of the proposed direction,
allow him theleast one month to make representations and consider each representation
made by him.

*The meaning of an urgent case is set out in subsection (4) and (5) and arises
where there is a serious threat to public safety, public health or national security
or a serious economic or operational problem that makes it inappropriate to give a
contravening provider or supplier time to make representations.

If a case is urgent, OFCOM may give a direction without consulting the relevant
contravening provider or supplier. However, as soon as practicable after giving a
direction in an urgent case OFCOM must provide the relevant contravening provider
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or supplier with an opportunity to make representations and to propose steps to remedy
the contravention (see subsection (3)).

Section 103: Enforcement of directions under ss. 98, 100and 101

250.

It is an offence for any person to provide a network, service or associated facility or
to supply el ectronic communications apparatus while he is subject to adirection given
under sections 98, 100 and 101 suspending his entitlement to do so or where he does
S0 in contravention of any restriction in such a direction. A person found guilty will
beliableto afine.

Section 104: Civil liability for breach of conditions or enforcement notification

251.

This section provides that the obligation of a person to comply with any applicable
conditions under section 45, or the conditionsimposed by a direction under section 98
or 100, or any requirementsimposed by an enforcement notification under section 95, is
aduty owed to every person who may be affected by the contravention of the condition
or requirement. Where a person sustains loss or damage as a result of a breach of that
duty or of an act which induces abreach of the duty or interfering with its performance,
that person may bring civil proceedings against the provider or supplier concerned.
OFCOM'’s consent is required before proceedings can be brought in respect of abreach
of condition under section 45. In any such proceedings, a person may defend himself
by demonstrating that he did everything reasonable and exercised all due diligence to
avoid breaching the condition or requirement in question.

Section 105: Consideration and determination of network access questions

252.

253.

This section applies where a network access question has arisen and needs to be
determined and OFCOM consider that, for the purpose of determining that question,
it would be appropriate for them to exercise their powers to set, modify or revoke
access-rel ated conditions authorised by section 73(2) or (4) or SMP services conditions
authorised by section 87.

*A network access question is defined in subsection (6) as a question relating to
network access or the terms or conditions on which network access is or may be
provided.

Before considering whether, for the purposes of determining the network access
question, to set, modify or revoke access-rel ated conditions authorised by section 73(2)
or (4) or SMP services conditions authorised by section 84, OFCOM must publish a
notification of their proposal. If, after considering the network access question, OFCOM
decide not to set, modify or revoke such conditions, they must publish a notification of
their decision. This section implements Article 5(4) of the Access Directive.

Section 106: Application of the electronic communications code

254.

255.

Sections 106 to 119 and Schedule 3 amend the telecommunications code (set out in
Schedule 2 to the Telecommunications Act 1984) in order to trandate it into a code
applicable to apparatus used in el ectronic communications networks and services. The
telecommunications code is designed to facilitate the installation and maintenance of
telecommunications systems. It confers rights on operators to install and maintain
apparatus in, over or under land and results in considerably simplified planning
procedures, similar to those given to other utilities. These provisions, aong with
Schedule 2 to the Telecommunications Act 1984, implement Articles 11 and 12(1) of
the Framework Directive, and Article 4(1) and 6(1) of, and condition 5 of Part A of the
Annex to, the Authorisation Directive.

Sections 106 to 119 provide that “the electronic communications code” (as it will in
the future be known) will no longer be applied to operators by way of licences (and
licence conditions), but rather as a result of directions given by OFCOM in response
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to applications by individual providers of electronic communications networks or
systems of conduitsto be used for the provision of electronic communications networks.
The principal changes to the code which will be effected under Schedule 3 include
the replacement of references in it to telecommunications apparatus, services and
systemswith referencesto el ectronic communications apparatus, services and networks
respectively; amendments to enable the application of the code to persons who provide
asystem of conduits by which an el ectronic communications network may be provided,
but do not actually provide the network; and the addition of a provision to encourage
the sharing of apparatus by operators to whom the code applies (which was previously
contained in sections 10(3A), (3B) and (3C) of the Telecommunications Act 1984 and
section 189 of the Broadcasting Act 1990; now see new paragraph 29 of the code).

Section 106 provides that the electronic communications code will apply to any person
in respect of whom OFCOM have given a direction for this purpose. Subsection (5)
provides that such a direction may specify that the code is to apply to the person
concerned only in relation to particular places, or particular networks or parts of
networks or particular conduit systems or parts of conduit systems.

Subsection (3)(b) provides that the electronic communications code will also apply to
the Secretary of State or any Northern Ireland department if either of themis providing
or intends to provide an el ectronic communications network.

Subsection (4) provides that the code may only be applied to a person for the purposes
of the provision of an electronic communications network or for the purposes of the
provision of a system of conduits to be used in connection with the provision of an
electronic communications network.

Paragraph 17 of Schedule 18 provides that where, immediately before the coming into
force of this section, the code applied to any person by virtue of the conditions of his
telecommunications licence, that person shall be treated, after the coming into force of
this section, as a person in whose case the code applies by virtue of a direction given
by OFCOM.

Section 107: Procedure for directions applying code

260.

261.

262.

This section provides that OFCOM may only give a direction applying the code in
response to an individual application for this purpose, and specifies the procedures that
apply to such applications. Subsection (2) provides that applicants must comply with
al requirements as to form, content and manner of application as have been set out by
OFCOM in anotification.

In deciding whether or not to give adirection applying the code OFCOM, in addition to
their general dutiesand their dutiesfor the purpose of fulfilling Community obligations
under sections 3 and 4 respectively, must have regard to a number of factors, including
the benefit to the public; the difficulty of providing the network or service without the
code; the need to encourage shared use of apparatus; and whether the applicant has
sufficient resources to meet any liabilities that may arise as a result of action taken by
him under the code.

Subsections (6) to (10) lay down the procedures that OFCOM must follow when they
propose to give a direction applying the code. These include obligations to publish a
reasoned statement of the terms of their proposal, and to allow at least one month for
representations to be made by persons likely to be affected. Thisimplements Article 6
of the Framework Directive.

Section 108: Register of personsin whose case code applies

263.

Section 108 places OFCOM under a duty to keep an up-to-date public register of
persons to whom the code applies and to record in this register every direction given
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under section 106. OFCOM must publish (and comply with) a notification setting out
the hoursduring which thisregister will be opento the public and thefeesfor inspection.

Section 109: Restrictions and conditions subject to which code applies

264.

The Secretary of State, following consultation with OFCOM and others may, by
regulations, make the application of the code subject to restrictions and conditions. In
making such regulations, the Secretary of State must consider OFCOM’ sgeneral duties
and their duties for the purpose of fulfilling Community obligations. She must aso
consider the environment, road-traffic management, the need to encourage the sharing
of apparatus and the need to ensure that the provider will be able to meet any liabilities
incurred due to the imposition of the code.

Section 110: Enforcement of restrictions and conditions

265.

This section gives OFCOM powers of enforcement in respect of the restrictions and
conditions subject to which the electronic communications code applies. Where it
appears to OFCOM that a person to whom the code applies is or has been in breach
of any condition or restriction subject to which the code applies, they are obliged to
notify that person accordingly and to allow him a specified period of time (usually one
month) in which to make representations to OFCOM and to take steps to comply with
the condition or restriction or to remedy the breach. Thissection and sections111to 113
implement Article 10 of the Authorisation Directive in the context of the enforcement
of those restrictions and conditions.

Section 111: Enforcement notification for contravention of code restrictions

266.

If, by the end of the period specified in the notification under section 110, OFCOM are
satisfied that the condition or restriction in question has not been complied with, they
may serve an enforcement natice on the notified provider. Such a notice requires the
provider to comply with the requirements set out in the notice. Thisduty is enforceable
by OFCOM in civil proceedings.

Section 112: Penaltiesfor contravention of code restrictions

267.

Where a notified provider has not complied with a requirement notified under
section 110 or 111, or remedied the consequences of the notified contravention,
OFCOM may impose a penalty. In deciding on the amount of a financial penalty,
OFCOM arerequired to consider whether the fineis appropriate and proportionate, and
to take account of any representations made by the person concerned, and any steps
taken by him to comply with the condition or restriction in question. The maximum
fine that may be imposed under this section is £10,000. The Secretary of State may by
order amend this provision so as to substitute a different maximum penalty.

Section 113: Suspension of application of code

268.

2609.

Subsection (1) allows OFCOM, if satisfied that a person has been in repeated and
serious contravention of the requirements under section 38 to pay an administrative
charge, that proceedings to recover any outstanding amounts have failed to secure
complete compliance with section 38 and have no reasonable prospect of securing
compliance and that the imposition of penalties under section 41 has failed to secure
compliance, to give a direction suspending the application to that person of the
electronic communications code. OFCOM must al so be satisfied that the suspension of
the application of the code is appropriate and proportionate to the seriousness of the
repeated contraventions.

Subsection (2) alows OFCOM, having given a direction suspending a provider's
entitlement to provide an el ectronic communi cations network, or part of such anetwork
under section 42, 100, 132 or 140, to give afurther direction suspending the application
to that provider of the electronic communications code.
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Similarly, under subsection (4), if a provider has been in repeated and serious
contravention of any restriction or conditions set out in the Secretary of State's
regul ations made under section 109, OFCOM can by giving afurther direction suspend
the codeinrelation to its application to parts of the provider’ s network which are not yet
in existence, or where the disapplication of the code would not prevent the continued
provision of the network.

Suspension of the application of the code will continue for aslong as the suspension of
entitlement remains in force (in the case of suspensions under subsection (2)) or until
revoked by OFCOM. Suspension means that the provider cannot exercise any right
conferred on him by the code but, unless OFCOM otherwise provide in ascheme made
under section 117, suspension does not have any other effect on agreements entered
into or on actionstaken under the code. In other words, the suspension should not affect
the rights of the operator to maintain service on the parts of its network unaffected by
the suspension. This section implements Article 14(2) of the Authorisation Directive.

Section 114: Procedure for directions under s. 113

272.

273.

Except in an urgent case, OFCOM must not give a direction under section 113(4)
suspending the application of the code to any person (“the operator”) unless they have:
(i) notified the operator of the proposed suspension and of the steps (if any) that they are
proposing to take under section 113; (ii) provided him with an opportunity of (during a
period of not less than one month after the date of notification) making representations
about the proposals and of proposing steps for remedying the situation that has given
rise to the proposed suspension; and (iii) considered every representation and proposal
made to them during that period.

As soon as practicable after giving a direction under section 113 in an urgent case,
OFCOM must provide the operator with an opportunity to make representations about
the effect of the direction and of any steps taken under section 113 in connection with
the suspension and to propose steps for remedying the situation that has given rise to
the situation.

*Qubsection (4) provides that a case is urgent for the purposes of this case if
OFCOM consider that it would be inappropriate to allow time, before giving a
direction under section 113, for the making and consideration of representations,
because the circumstances appearing to OFCOM to require the suspension fall
within subsection (5).

*The circumstance listed in subsection (5) include a serious threat to public safety,
public health or to national security, serious economic or operational problems for
persons (apart from the contravening provider or supplier) who are communications
providers or persons who make associated facilities available or serious economic
or operational problems for persons who make use of electronic communications
networks, electronic communications services or associated facilities.

Section 115: Modification and revocation of application of code

274.

275.

OFCOM may, by afurther direction, alter the code’ s application under section 106(5)
to particular places or particular networks or parts of networks or particular conduit
systems or parts of conduit systems. Under subsections (2) and (3), OFCOM may, by a
further direction, revoke adirection applying the €l ectronic communications code either
on the application of the person to whom the code applies or where such aperson ceases
to be a communications provider or a provider of a conduit system.

Before giving such directions OFCOM must, in accordance with section 106, first
publish a notification of their proposal to give the direction and consider any
representations made about that proposal. This implements Article 14(1) of the
Authorisation Directive.
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Section 116: Notification of cessation by person to whom code applies

276.

Where the code has been applied to a person who provides an electronic
communications network of atype not designated for the purpose of section 33 or who
provides asystem of conduits, and that person ceases to provide that network or system
of conduits, he must notify OFCOM. Failure to do so may result in the provider being
penalised an amount not exceeding £1,000. Secretary of State may by order amend this
provision so as to substitute a different maximum penalty.

Section 117: Transitional schemes on cessation of application of code

277.

278.

This section gives OFCOM apower to put in place atransitional schemein caseswhere
the code has ceased to apply to aprovider by reason of the code being either suspended,
revoked or modified in relation to that provider.

Subsection (3) gives a non-exhaustive list of the type of provision that might be
contained in atransitional scheme. The examplesgivenrelatetotheremoval or retention
of apparatus installed under the code, and the restoration of land affected by the code.
Such a scheme may also provide for the transfer of rights and liabilities arising out of
agreements made or obligations incurred under the code; authorise apparatus on code
land to be retained for use by other providers; and provide for any issues arising from
the scheme to be referred to OFCOM.

Section 118: Compulsory acquisition of land etc.

279.

280.

281.

282.

283.

Schedule 4 confers on code operators the power to purchase compulsorily land in
England and Wales and Scotland, where authorised by the Secretary of State and with
the consent of OFCOM. In Northern Ireland, code operators may purchase compul sorily
land by requesting (with the consent of OFCOM ) the Secretary of Stateto order that land
vests in them. This provision re-enacts sections 34 to 40 of the Telecommunications
Act 1984 (which are repealed by the Act), with certain consequential amendments to
take account of the abolition of the regulatory regime under the Telecommunications
Act 1984.

* A code operator isa provider of an electronic communications network to whom
OFCOM have applied the electronic communications code.

The power to purchase compulsorily extends to land that is required by the code
operator for or in connection with the establishment or running of an operator’ s network.
For the purposes of Schedule 4, an operator’s network does not include a conduit
system.

In England and Wales, the Acquisition of Land Act 1981 and, in Scotland, the
Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 applies to
compulsory purchases by code operators as if they were local authorities within the
meaning of those Acts. Under these Acts, code operators must make and publish an
order so that land owners are given the right to object to the purchase and to have their
objections heard. Only after objections have been heard can the Secretary of State be
requested to confirm the order. In Northern Ireland, the Secretary of State must follow
the procedureslaid down in Schedul e 6 to the Local Government Act (Northern Ireland)
Act 1972 and Schedule 8 to the Health and Personal Social Services (Northern Ireland)
Order 1972.

Where land is acquired compulsorily in England and Wales and Scotland, the benefit
of certain provisions in, respectively, the Town and Country Planning Act 1990 and
Town and Country Planning (Scotland) Act 1997 applies to code operators.

A code operator may not dispose of any land purchased compulsorily in England,
Wales, Scotland or Northern Ireland except with the consent of OFCOM.
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Paragraph 19 of Schedule 18 (transitional provisions) provides that any compulsory
purchase orders, vesting orders or authorisations made by the Secretary of State which
are effective immediately before the commencement of Schedule 4 are to have effect
after the commencement of that Schedule as if made or given under that Schedule.

Paragraphs 6, 7 and 8 of Schedule 4 enable representatives of code operators authorised
by the Secretary of State in writing to enter upon and survey (at any reasonable time)
any land (except land covered by buildings or used as a garden or pleasure ground) in
England, Wales, Scotland and Northern Ireland for the purpose of ascertaining whether
it would be suitable for use by them for, or in connection with, the establishment or
running of their networks. The powers of entry conferred on code operators are subject
to the following provisions:

e in England and Wales, sections 324(8) and 325(1) to (5), (8) and (9) of the Town
and Country Planning Act 1990 (as modified);

e inScotland, sections 269(9) and 270(1) to (5), (8) and (9) of the Town and Country
Planning (Scotland) Act 1997 (as modified); and

* in Northern Ireland, section 40(2) to (5) and (8) of the Land Development Values
(Compensation) Act (Northern Ireland) 1965 (as modified).

Code operators must make good, or pay compensation for, any damage caused to land
or chattels by the exercise of their power of entry. Compensation must also be paid for
any disturbance in the enjoyment of land or chattels of any person by the exercise of
their power of entry.

Paragraph 9(1) of Schedule 4 applies certain provisions of Part 1 of the Compulsory
Purchase Act 1965 for the purpose of the acquisition of land in England and Wales
by agreement by code operators. Sub-paragraphs (2) and (3) apply the corresponding
enactments in Scotland and Northern Ireland, respectively.

In exercising her powers under Schedule 4, the Secretary of State must have regard to
the dutiesimposed on OFCOM under sections 3 and 4 of the Act and the need to protect
the environment, to ensure that highways are not damaged or obstructed, to minimise
interference with traffic and to encourage the sharing of electronic communications

apparatus (see paragraph 2).

Section 119: Power to give assistance in relation to certain proceedings

289.

290.

This section providesthat in actual or prospective proceedings on aquestion relating to
the application of the code, any party to the proceedings (other than the operator) may
apply to OFCOM for assistance. OFCOM may grant an application for assistance on
any one of thefollowing grounds: (i) that the case raises aquestion of principle; (ii) that
assistance is necessary, for example, because of the complexity of the case; or (iii) by
reason of some other special consideration. Examples of the kind of assistance OFCOM
might provide are given in subsection (4), and include giving advice or arranging for
the giving of advice by a solicitor or counsel, facilitating settlement, or arranging for
legal representation.

*The meaning of operator is given in the electronic communications code, as
amended by paragraph 3(1) of Schedule 3 and is, as the case may be, the person
to whom the code is applied by a direction under section 106, or the Secretary of
State or the relevant Northern Ireland department.

Subsections (6) and (7) allow OFCOM to recover any expenses they incur in providing
assistance under this section, by way of a charge on any costs or expenses awarded to
the applicant in proceedings or under any compromise or settlement.
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Section 120: Conditions regulating premium rate services

2901

292.

293.

294.

295.

This section gives OFCOM the power to set conditionsfor the purpose of regulating the
provision, content, promotion and marketing of premium rate services. Such conditions
are binding on premium rate service providers and may relate only to compliance
with directions given in accordance with the premium rate services code approved by
OFCOM under section 121 or, in the absence of acode, the provisions of an order made
by OFCOM under section 122. A premium rate service for this purpose is defined in
subsections (7) and (8). Briefly, aservice is a premium rate serviceif:

it consists of the contents of communications transmitted by an electronic
communications network (e.g. a product helpline or ‘chatline’) or if it alows
the user of an electronic communications service to make use, by making a
transmission by means of that service, of afacility made availableto the usersof the
service (including in particular afacility to make payments for goods and services,
to enter acompetition or claim a prize or to register avote or record a preference);
and

there is a charge for the service, and that charge is paid to the provider of the
electronic communications service by means of which the service in question is
provided (e.g. through the customer’ s telephone bill)

Under subsection (9), a person provides a premium rate serviceif he: -
» provides the contents of the service, or
» exercises editorial control over the contents of the service, or

» packages together the content of the service for the purpose of facilitating its
provision, or

* makesavailable afacility comprised in that service.

In addition, under subsection (10), an el ectronic communications service provider who,
by virtue of arrangements made with someone falling within any of the four categories
set out at @) to d) who provides a service, is entitled to a share of the charges for the
provision of that service or for the use of his electronic communications service for the
purpose of that serviceisalso taken to be apremium rate service provider. Likewise, (in
accordance with subsection (11)) the provider of an electronic communications network
used for the provision of a service who has an agreement relating to the use of that
network for the provision of the service with aprovider of the servicefaling within any
of the four categories set out at a) to d) istaken to be a premium rate service provider,
as is (under subsection 12) an electronic communications network provider whose
network is used under an agreement made with a person falling within subsections (10
or (11) or with an intermediary service provider (as defined in subsection (15) ). The
obligationsthat may be placed on a person falling within subsection (12) are limited by
section 121(3) and section 122(5) (see below).

Conditions set under this section may apply generaly to each provider of a premium
rate service or individually to specified providers or providers of specified services.
Sections 47 and 48 apply to the setting, modification and revocation of a condition
under this section.

In accordance with paragraph 9 of Schedule 18, OFCOM may issue continuation
notices in respect of premium rate service conditionsin licencesissued under section 7
of the Telecommunications Act 1984 for atransitional period before the arrangements
provided by sections 120 to 124 take full effect.

Section 121: Approval of code for premium rate services

296.

This section enables OFCOM, where appropriate, to approve codes regulating the
provision, content, promotion and marketing of premium rate services made by any
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person. OFCOM may not approve a code unlessthey are satisfied that the criterialisted
in subsection (2) are met. These include the existence of a person whose function is
to administer and enforce the code; adequate funding for the activities of that person;
objective judtification for the provisions in the code; provisions which do not unduly
discriminate and are proportionate and transparent. Subsection (3) forbids OFCOM
approving acode which places obligations on acommunications provider falling within
subsection 120(12), unless they are satisfied that the obligations only arise where the
provider concerned isthe only person against whom it is practicabl e to take regulatory
action and only after notice hasbeen given by the code enforcer identifying the premium
rate service and the manner in which it is alleged to have breached the code, and the
only obligation imposed is to secure that the network does not deliver the premium
rate service to persons in the UK. OFCOM may (in accordance with subsection (6))
approve modifications made to an approved code or withdraw their approval of acode
at any time.

Section 122: Orders by OFCOM in the absence of a code under s.121

297.

This section permits OFCOM to make an order imposing requirements with respect to
the provision, content, promotion and marketing of premium rate services (including
pricing) and for the enforcement of such requirements, where OFCOM consider there
is no third-party code which could be approved under section 121. OFCOM’ s power to
make an order includes power to establish acorporate body to determinethejurisdiction
of that body and any other person, to confer jurisdiction over any matter on OFCOM,
to provide a person upon whom jurisdiction is conferred with the ability to compensate
or reimburse expenses and to enforce any awards. Subsection (5) places restrictions
comparable to those in section 121(3) on the obligations that an order may place on
communications providers falling within subsection 120(12). OFCOM must obtain the
consent of the Secretary of State before making an order under this section.

Section 123: Enforcement of s.120 conditions

298.

OFCOM may enforce conditions set under section 120 in accordance with sections 94
to 96. In deciding on the amount of afinancial penalty under section 96, OFCOM must
consider whether the fine is appropriate and proportionate and take into account any
representations made by the premium rate service provider concerned as well as any
stepstaken by him to comply with the notified condition and remedy any consequences
of a contravention. The penalty may not exceed £100,000. The Secretary of State may
by order amend the maximum penalty.

Section 124: Suspending service provision for contraventions of s.120 conditions

299.

300.

Subject to compliance with sections 102 and 103, this section gives OFCOM a power
to suspend or restrict the right of a communications provider to provide premium
rate services where OFCOM are satisfied that that provider isin serious and repeated
breach of any conditions imposed on him under section 120, and that the imposition
of penalties and enforcement notifications under sections 95 and 96 have not resulted
in compliance with those conditions. The suspension or restriction must be appropriate
and proportionate to the seriousness of the breach and necessary for reasons of public
policy. OFCOM may similarly direct the suspension or restriction of theright to provide
a service where a communications provider has contravened the conditions set under
section 120 and the circumstances of that contravention are such that it is appropriate
for OFCOM to proceed without the conditions mentioned above being satisfied and
thereis an urgent need to give the direction for reasons of public policy.

A direction by OFCOM under this section may suspend entitlement to provide any
or all premium rate services and may take effect indefinitely or for a fixed period. A
direction may also include, where appropriate, conditions to protect the interests of the
premium rate service provider’ s customers, including requirements for the payment of
compensation. Where appropriate, OFCOM may revoke or modify the suspension or
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restriction. Provisionsfor the procedures applying to the giving of directions under this
section, equivalent to those applying to directions for breaches of other conditions of
entitlement, are included via subsection (8).

Section 125: Dishonestly obtaining electronic communications services

301.

Anyone who dishonestly obtains an electronic communications service and intends
to avoid paying for that service is guilty of an offence under section 125. A person
found guilty of the offence will be liable to a fine or imprisonment, or both. Under
subsection (2), it is not an offence under this section to obtain a service mentioned in
section 297(1) of the Copyright, Designs and Patents Act 1988. This section replaces
section 42 of the Telecommunications Act 1984 which is repealed by Schedule 19.

*Section 297(1) of the Copyright, Designs and Patents Act 1988 mentions
programmes included in a broadcasting or cable programme service (as defined in
that Act).

Section 126: Possession or supply of apparatus etc. for contravening s.125

302.

303.

304.
305.

It is an offence under subsection (1) for a person to have in his possession or under his
control anything, including data, which may be used for or in connection with obtaining
an electronic communications service with the intent to use the thing or to alow it
to be used to obtain, or for a purpose connected with the obtaining of, an electronic
communications service dishonestly.

It is an offence under subsection (2) for anyone to supply or offer to supply anything
that may be used for or in connection with obtaining an electronic communications
service when he knows or believesthat the recipient of those things intends to use them
or to allow them to be used to obtain, or for a purpose connected with the obtaining of,
an electronic communications service dishonestly.

A person found guilty of either offence will beliableto afine or imprisonment, or both.

This section replaces section 42A of the Telecommunications Act 1984 which is
repealed by Schedule 19.

Section 127: Improper use of public electronic communications network

306.

307.

Anyone who sends a message or other matter that is grossly offensive or is of an
indecent, obscene or menacing character (other than in the course of providing a
programme service) by means of a public electronic communications network, or who
causes such a message or matter to be sent, is guilty of an offence. It is also an
offence under subsection (2) for anyone to send or cause to be sent false messages
by means of a public electronic communications network or persistently to make use
of a public electronic communications network for the purpose of causing annoyance,
inconvenience or needless anxiety.

*A programme service has the same meaning as in the Broadcasting Act 1990.

This section replaces section 43 of the Telecommunications Act 1984, whichisrepealed
by Schedule 19.

Section 128: Notification of misuse of networks and services

308.

This section gives OFCOM powers of enforcement in respect of persistent misuse
of an electronic communications network or an electronic communications service.
Where OFCOM determine that there are reasonable grounds to believe that a person
has persistently misused an electronic communications network or an electronic
communications service, OFCOM may notify that person accordingly, and allow him a
specified period in which to make representationsto OFCOM. The period to be allowed
for the making of representationsis one month, unlessOFCOM consider that the misuse
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is continuing and the harm caused makes it necessary for it to be stopped as soon as
possible, inwhich case, the periodis 7 days. Under subsection (8), the Secretary of State
may by order specify uses of an electronic communications network or an electronic
communications service that shall not be treated as a misuse of a network or service
where she considers that appropriate alternative means of dealing with those uses exist.

*A person misuses an electronic communications network or an electronic
communications service, under subsection (5), if the effect or likely effect of itsuse
causes another person unnecessarily to suffer annoyance, inconvenience or anxiety
or if he uses a network or service to engage in conduct the effect or likely effect
of which causes another person unnecessarily to suffer annoyance, inconvenience
or anxiety.

*A person persistently misuses an electronic communications network or an
electronic communications service under subsection (6) where his misuse is
repeated on a sufficient number of occasions so that is clear that the misuse forms
part of pattern of behaviour or constitutes recklessness as to whether persons suffer
annoyance, inconvenience or anxiety.

Section 129: Enforcement notifications for stopping persistent misuse

300.

If, by the end of the period specified in section 128, OFCOM are satisfied that the
person has persistently misused an el ectronic communications network or an electronic
communications service and that he has not taken all appropriate steps to secure that
the misuse ceases and is not repeated, and to remedy the consequences of the misuse,
they may serve an enforcement notice. Such a notice requires the notified person to
take al steps to secure that the misuse ceases and is not repeated, and to remedy the
consequences of the misuse.

Section 130: Penaltiesfor persistent misuse

310.

311

312.

OFCOM may impose a penalty if a person notified under section 128 has persistently
misused an electronic communications network or an electronic communications
service. Where an enforcement notification issued in accordance with section 129 has
not been complied with, OFCOM may also impose a penalty.

When deciding on the amount of financial penalty, OFCOM are required to consider
whether the fine is appropriate and proportionate, and to take account of any
representation made by the person concerned and any steps taken to secure that the
misuse ceases and is not repeated and to remedy the consequences of the misuse. The
penalty may not exceed £5000. However, the Secretary of State may by order amend
the maximum penalty.

Under subsection (8), people may be liable for an offence under sections 125 to 127
and have a penalty imposed on them by OFCOM under section 130 in respect of the
same conduct.

Section 131: Statement of policy on persistent misuse

313.

This section places OFCOM under a duty to publish and keep up-to-date a statement
of policy on how they will use their powers under sections 128 to 130.

Section 132: Powersto require suspension or restriction of a provider’s entitlement

314.

This section gives the Secretary of State a power to direct OFCOM to issue a person
with adirection to suspend or restrict that person’ s entitlement to provide an electronic
communications network or service or an associated facility where she has reasonable
groundsfor believing that it is necessary to do so to protect the public from any threat to
public safety or public health, or in the interests of national security. Thisis permitted
by Article 3 of the Authorisation Directive.
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Subsection (2) places OFCOM under a duty to comply with any such direction by
the Secretary of State. Once a suspension or restriction is in place, both the Secretary
of State and OFCOM must allow the person in question an opportunity to make
representations to them, and to propose steps for remedying the situation. OFCOM
may modify the terms of a suspension or restriction imposed under this section. The
Secretary of State may direct OFCOM to revoke a suspension or restriction imposed
under this section.

A direction by OFCOM under this section may suspend entitlement generally or in
relation to particular networks, services or facilities, and may take effect indefinitely or
for afixed period. It may aso postpone the suspension or restriction (and, if doing so,
may also impose additional conditions - such as compensation of their customers for
loss suffered - in order to protect the customers of the provider).

Section 133: Enforcement of directionsunder s. 132

317.

Itisan offencefor any person to provide anetwork, service or associated facility while
heis subject to a direction under section 132 suspending his entitlement to do so, or to
provide such anetwork, service or facility in contravention of arestriction contained in
such adirection. A person found guilty will beliabletoafine. A third party who sustains
loss or damage as aresult of a breach of such a direction or of an act which induces a
breach of the duty or interferes with its performance may bring proceedings against the
person concerned. In such proceedings, a person may defend himself by demonstrating
that he did everything reasonable and exercised all due diligence to avoid breaching
the condition in question.

Section 134: Restrictionsin leases and licences

318.

319.

This section replaces section 96 of the Telecommunications Act 1984, whichisrepealed
by Schedule 19. Subsection (3) amends any provision, in any lease, licence or other
premises-related agreement granted or entered into after the commencement of this
section, which prohibits or restricts an occupier’ s choice of electronic communications
services providers to a person who has an interest in the relevant premises or a person
selected by a person with an interest in the relevant premises. Where a lease, licence
or other premise-related agreement contains a provision imposing such prohibitions
or restrictions, that provision is to have effect asif it provided for the election of an
alternative electronic communications service provider by the occupier, subject to the
prior consent of the lessor, licensor or other party to the agreement, such consent not
to be unreasonably withheld.

*The meaning of lease is given in subsection (8) and includes a leasehold tenancy
(whether in the nature of a head lease, sub-lease or under lease) and an agreement
to grant such atenancy.

Subsection (4) amends any provision, in alease of one year or more granted or entered
into after the commencement of this section or more or in a premises-rel ated agreement
to which such a lease applies, that imposes any other prohibition or restriction on
the lessee relating to an electronic communications matter where such prohibition or
restriction relates to anything done inside a building occupied by the lessee or for
purposes in connection with the provision of an electronic communications service
by a communications provider to the lessee. Where a lease of one year or more or a
premises-related agreement to which alease of one year or more is applied contains a
provision imposing such a prohibition or restriction, the provision is to have effect as
if the prohibition or restriction applied only where the lessor had not given his consent,
such consent not to be unreasonably withheld.

* For the purposes of this section, an electronic communications matter includesthe
provision of an electronic communications network, the provision of an electronic
communications service, the connection of electronic communications apparatus
to an electronic communications network specified in an order for the purposes of
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this section, the connection of an electronic communications network to another
electronic communications network specified in an order for the purposes of this
section, and the installation, maintenance, adjustment, repair, alteration or use of
electronic communications apparatus for the purposes of providing an electronic
communications network or an el ectronic communications service.

Under subsection (6), OFCOM havethe power by order to exclude certain provisionsin
leases, licences or other premises-rel ated agreementsfrom theremit of thissection. This
section only applies to leases, licences or other premises-related agreements entered
into before the commencement of this section to the extent that OFCOM makes an order
under subsection (9) providing for it to do so. The provisions of this section apply
without prejudice to the application of the electronic communications code.

Section 135: Information required for purposes of Chapter 1 functions

321.

322.

This section gives OFCOM information-gathering powers. Subject to the restrictions
in section 137, it allows OFCOM to require any person falling within subsection (2),
including a communications provider, to provide OFCOM with all such information
as OFCOM consider necessary for the purpose of carrying our their functions under
Chapter 1 of Part 2 of the Act.

This includes information for the following purposes:

* investigating possible breaches of conditions of entitlement, or of the electronic
communications code, or of a transitional scheme after the cessation of the
application of the code;

» ascertaining or verifying the amount of any administrative charge payable under
section 38, or of any financia contribution towards the cost of complying with
universal service obligations;

e ascertaining whether a condition set under section 45 continues to be effective;
» designating auniversal service provider under section 66;
e carrying out areview under sections 66 or 70;

e identifying markets and carrying out market analyses for the purposes of Chapter
1 Part 2 of the Act;

e assessing whether any network access question gives rise to a duty under
section 105 and considering any matter while exercising that duty;

e dtatistical purposes connected with OFCOM'’s functions under Chapter 1 of Part
2 of the Act.

This section, section 136 and section 137, implement Article 5 of the Framework
Directive, Articles6(1), 10(1) and 11 of, and condition 10 of Part A to, the Annex to the
Authorisation Directive, Article 11(2) of the Access Directive, and Articles 11, 21 and
22 (in so far asthose Articles necessitate the provision of information) of the Universal
Service Directive.

Section 136: Information required for related purposes

323.

Subject to the restrictions in section 137, section 136 allows OFCOM to require
communications providersand persons making avail able associated facilitiesto provide
OFCOM with information required by OFCOM:

e tocarry out comparative overviews of the quality and price of services provided by
communications providers or of associated facilities;

o for statistical purposes.

48


http://www.legislation.gov.uk/id/ukpga/2003/21/section/134/6
http://www.legislation.gov.uk/id/ukpga/2003/21/section/134/9
http://www.legislation.gov.uk/id/ukpga/2003/21/section/135
http://www.legislation.gov.uk/id/ukpga/2003/21/part/2/chapter/1/chapter/1
http://www.legislation.gov.uk/id/ukpga/2003/21/section/135/2
http://www.legislation.gov.uk/id/ukpga/2003/21/section/136

These notes refer to the Communications Act 2003
(c.21) which received Royal Assent on 17 July 2003

Section 137: Restriction on imposing information requirements

324.

325.

OFCOM may not use their powers under sections 135 and 136 to request information
relating to a potential breach of a general condition unless OFCOM'’s investigation is
in response to acomplaint; they have reason to believe that a breach has occurred; they
have decided to investigate to see whether the condition is being complied with; or the
condition concerns sharing the burden of providing a universal service.

Any demands made by OFCOM must be proportionate to the use to which they intend
to put theinformation, and must describe the information required and state the reasons
why itisrequired. Thisimplements Article 11(1) and (2) of the Authorisation Directive.
Unless the demand is for the purpose of determining who is liable to a charge under
section 38 (in which case other appropriate methods may be used) any demand must be
Set out in anotice and be served on the person from whom the information is requested.

Section 138: Natification of contravention of information requirements

326.

Where OFCOM have reasonable grounds to believe that a person is or has been in
breach of any requirement under section 135 or 136, they may notify that person
accordingly, and allow him a specified period of time (usually one month) in which
to make representations to OFCOM, and to take steps to comply with the notified
requirement. This section, and sections 139 to 144 relate to enforcement of the
information provisions applicable to communications providers or persons making
associated facilities available and together implement Article 10 of the Authorisation
Directive.

Section 139: Penaltiesfor contravention of information requirement

327.

Where a notified provider has not complied with a requirement notified under
section 138, has not remedied the consegquences of the notified contravention and no
proceedings for an offence under section 144 have been brought, OFCOM may impose
a penalty. In deciding on the amount of a financial penalty, OFCOM are required to
consider whether the penalty is appropriate and proportionate, and to take account of
any representations made by the person concerned and any stepstaken by himto comply
with the condition or restriction in question. The maximum fine that may be imposed
under this section is £50,000. Secretary of State may by order amend this provision so
as to substitute a different maximum penalty.

Section 140: Suspending service provision for information contraventions

328.

329.

This section gives OFCOM a power to suspend or restrict a person’s entitlement to
provide networks, services and/or associated facilities where OFCOM are satisfied that
that personisin serious and repeated breach of any requirementsimposed on him under
section 135 or 136, that the requirements are not reguirements imposed for purposes
connected with the carrying out of OFCOM’s functions in relation to SMP apparatus
conditions and that an attempt by the imposition of penalties under section 139 or
the bringing of proceedings for an offence under section 144, to secure compliance
has failed. The suspension or restriction must be appropriate and proportionate to the
seriousness of the repeated contraventions.

A direction by OFCOM under this section may suspend entitlement generally or in
relation to particular networks, services or facilities and may take effect indefinitely or
for afixed period. Where OFCOM exercise these powers, they must allow the personin
guestion to make representations to them and, if appropriate, OFCOM may revoke the
suspension or restriction. A direction may also include, where appropriate, conditions
to protect the customers of a provider, including the payment of compensation.
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Section 141: Suspending apparatus supply for information contraventions

330.

331.

This section gives OFCOM a power to suspend or restrict a person from supplying
electronic communications apparatus where OFCOM are satisfied that that the person
isin serious and repeated breach of any requirement of OFCOM to provideinformation
for the purpose of section 135, and that an attempt, by the imposition of penalties
under section 139 or the bringing of proceedings for an offence under section 144, to
secure compliance has failed. The suspension or restriction must be appropriate and
proportionate to the seriousness of the repeated contraventions.

A direction by OFCOM under this section may require a person to cease supplying
electronic communications apparatus generally or in relation to particular electronic
communications apparatus. The direction may take effect indefinitely or for a fixed
period. A direction may also include, where appropriate, conditions to protect the
customers of a supplier, including the payment of compensation. When OFCOM
exercise these powers, they must alow the person in question to make representations
to them and, if appropriate, OFCOM may revoke the suspension or restriction.

Section 142: Procedure for directions under sections 140 and 141

332.

333.

Unless a case is urgent, before exercising their powers under sections 140 and 141,
OFCOM must notify a contravening provider or supplier of the proposed direction,
allow him at least one month to make representations and consider each representation
made by him.

*The meaning of an urgent case is set out in subsections (4) and (5). Such a case
arises where there is a serious threat to public safety, public health or national
security or a serious economic or operational problem that makes it inappropriate
to give a contravening provider or supplier time to make representations.

If acaseisurgent, OFCOM may give adirection without consulting the contravening
provider or supplier. However, as soon as practicable after giving a direction in an
urgent case, OFCOM must provide the relevant contravening provider or supplier
with an opportunity to make representations and to propose steps to remedy the
contravention.

Section 143: Enforcement of directions under ss. 140 and 141

334.

It is an offence for any person to provide an electronic communications network, an
electronic communications service or an associated facility while he is subject to a
direction issued under section 140 suspending his entitlement to do so or where he does
S0 in contravention of any restriction specified in the direction. It is also an offence
for any person to supply electronic communications apparatus while he is subject to a
direction issued under section 141 suspending his entitlement to do so or where he does
S0 in contravention of any restriction specified in the direction. A person found guilty
of either offence will be liable to afine.

Section 144: Offencesin connection with information requirements

335.

336.

It is an offence for any person to fail to provide information in response to a demand
from OFCOM under section 135 or 136 and any such person shall be liable to a fine.
However, subsection (2) makes provision for a defence where it is not possible for the
recipient of a notice to provide the information within the period specified by OFCOM
but the recipient has taken all reasonable steps to provide the information after that
period. However, no proceedings for this offence may be brought in respect of failures
for which OFCOM have imposed a financia penalty under section 139.

It is also an offence intentionally or recklessly to provide OFCOM with any false
information in response to a request under section 135 or 136 and a person guilty of
this offenceisliable to afine and/or imprisonment.
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Section 145: Statement of policy on information gathering

337.

This section places OFCOM under aduty to publish and keep up-to-date a statement of
policy on how they will use their information-gathering powers under sections 135 and
136 and how they will use any information obtained in exercise of those powers. When
exercising their information-gathering powers under sections 135 to 144, OFCOM must
have regard to their published policy statement.

Section 146: Provision of information by OF COM

338.

This section places OFCOM under a duty to respond fully, within one week, (unless
they have already conveyed the requested information) to any request made to them for
information about any of the following:

» whether or not the person making the request is required under section 33 to notify
OFCOM in advance of his intention to provide a network, service or associated
facility;

» whether anotification submitted by that person under section 33 is satisfactory;
e that person’srights, in order to allow himto negotiate hisright to network access; or

e what isrequired of that person under section 106 in order to make an application
in respect of the electronic communications code.

This section implements Article 9 of the Authorisation Directive.

Section 147: Repeal of provisions of Telecommunications Act 1984

339.

340.

341.

This section repeals certain sections of the Telecommunications Act 1984. One of the
principal effects of these repeals will be to abolish the current requirement for persons
running telecommunications systems to hold individual or class licences.

*Sections 5 to 8 of the Telecommunications Act 1984 make it a criminal offence
to run a telecommunications system without a licence and set out the powers
of the Secretary of State and the Director General of Telecommunications to
grant licences. Section 9 allows the Secretary of State to designate certain
telecommunications systems as “public telecommunications systems’. This
designation confers additional rights and imposes additional duties on the
licensee. Sections 10 and 11 relate to the telecommuni cations code (see the notes
on section 106). Sections 12 to 15 set out the circumstances in which the Director
General of Telecommunications may modify the conditions of telecommunications
licences. Sections 16 to 19 deal with the powers of the Director General
to enforce compliance with licence conditions. Finally, sections 27A to 27L
make provision for standards of performance and service to customers in the
telecommunications industry and for procedures for dealing with complaints and
billing disputes. These sections also govern the terms upon which deposits may be
reguired from customers, and the circumstances in which operators may disconnect
customers.

As aresult of the abolition of telecommunications licensing it is necessary to make
certain savings and transitional provision. These are set out in paragraphs 3, 4, 9, 11-14
and 16-18 of Schedule 18 (transitional provisions).

Paragraphs 3 and 4 provide savings for the effects of certain agreements expressed
by reference to licences. Paragraphs 9 and 11 deal with the saving of certain licence
conditions relating to the regulation of premium rate services, to significant market
power or access, and to accounting, respectively. Paragraph 12 makes provision in
respect of the payment of licence fees. Paragraph 13 enables OFCOM to enforce
the licence conditions saved in paragraphs 9 and 11 and any liabilities saved
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under paragraph 12 which were previously enforceable by the Director General of
Telecommunications under the Telecommunications Act 1984.

Paragraph 14 provides that where an agreement entered into for the purposes of a
condition of a licence granted under section 7 of the Telecommunications Act 1984
entitles a party to it to terminate the agreement if he or another party ceases to be a
Schedule 2 public operator, that right is not to be exercisable by reason of the coming
into force of provisions of the Act, providing that corresponding general conditions,
access-related conditions or a provision made by an SMP condition areimposed on one
or both of the parties to the agreement.

Schedule 2 public operator has the same meaning as in Schedule 1 to the
Telecommunications (Licence Madifications) (Standard Schedules) Regulations 1999
(S.I. 1999/2450).

Paragraphs 16-18 provide savingsfor allocated telephone numbers, the grant of powers
under the telecommunications code, and guarantees of liabilities of code operators.

Section 148: Powers of local authoritiesin connection with networks

345.

This section replaces section 2 of the Telegraph Act 1899 and permits local authorities
in England, Wales and Scotland to borrow money to provide public electronic
communications networks or services, including where those networks or services
extend outside their local authority areas.

Section 149: Grants by Department of Enterprise, Trade and | nvestment

346.

Thissection confers power onthe Northern Ireland Department of Enterprise, Tradeand
Investment (“DETI”) to fund expenditure on electronic communications infrastructure
and to fund expenditure for any other purposes prescribed by regulations made with the
approval of the Department of Finance and Personnel. DETI will have discretionary
powersto support financialy the devel opment of aregional el ectronic communications
infrastructure in Northern Ireland, specifically the provision of electronic networks and
services, and the improvement of the extent, quality and reliability of such networks
Or Sservices.

Section 150: Grants by district councils

347.

This section provides that district councils in Northern Ireland may award grants to
persons providing a public electronic communications network, a public electronic
communications service, or afacility connected with such a network or service where
they believe such network or service benefits their area. Such grants must be for the
purposes of compensating such persons for losses sustained in the provision of such
networks, servicesor facilities. Any grant would also need to comply with the European
Community rules on state aid. This provision repeals and re-enacts section 97 of the
Telecommunications Act, with certain consequential amendments, but only in so far as
that provision relates to Northern Ireland.

Section 151: Interpretation of Chapter 1

348.

This section provides for the interpretation of defined terms used in Chapter 1 of Part
2 of the Act.

Chapter 2: Spectrum Use

349.

The existing law governing access to and use of radio spectrum is contained in
the Wireless Telegraphy Acts 1949, 1967 and 1998, the Marine, etc., Broadcasting
(Offences) Act 1967 and Part VI of the Telecommunications Act 1984. Under
section 1(1) of the 1949 Act, it is an offence for any person to establish or use any
station for wirelesstelegraphy or to install or use any apparatus for wirelesstelegraphy,
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otherwise than under and in accordance with a licence granted by the Secretary of
State. Since radio spectrum is a finite resource, users of spectrum will continue to
be licensed as at present, although the licensing and enforcement functions under the
above legidlation will be transferred to OFCOM (in accordance with section 2 of and
Schedule 1 to the Act — see the notes for those provisions above).

*The expressions wireless telegraphy, apparatus for wireless telegraphy and
station for wirelesstelegraphy are defined in section 19 of the Wireless Telegraphy
Act 1949. Wirelesstelegraphy meansthe emitting or receiving of electromagnetic
energy of a frequency not exceeding three million megacycles a second, which
is equivalent to 3000 Giga-Hertz in modern terminology, (essentially radio
signals) for the purposes of conveying messages, sounds or visual images or for
the determination of position or distance. Stations and apparatus for wireless
telegraphy are stations and apparatus for the emitting or receiving of radio signals.

Chapter 2 of Part 2 of the Act sets out new functions of OFCOM in relation to radio
spectrum (which arein addition to the existing wirelesstel egraphy functionstransferred
to OFCOM under section 2 and Schedule 1). It introduces a new scheme of recognised
spectrum access and continues the market-based approach to spectrum management
introduced by the Wireless Telegraphy Act 1998 by allowing trading as a means of
gaining access to spectrum. Additionally, Chapter 2 of Part 2 and Schedule 17 contain
alarge number of amendments to the existing law on wireless telegraphy, mainly for
the purpose of implementing the new Directives.

Section 152: General functions of OFCOM in relation to radio spectrum

351

352.

353.

This section sets out general functions of OFCOM in relation to radio spectrum. These
functions are:

* togiveadviceinrelation to the use of radio spectrum and to provide other services
and maintain records with respect to radio spectrum use within and outside of the
United Kingdom, as OFCOM consider appropriate for the purposes of spectrum
management.

e  OFCOM may aso be required by the Secretary of State to give other advice and
to provide other services or to maintain other records for the purpose of securing
United Kingdom compliance with any of itsinternational obligations. The services,
records and advice may be in respect of spectrum use outside the United Kingdom.

For the purpose of the carrying out of these functions, OFCOM may carry out or
commission research and devel opment work on use of radio spectrum, including future
developments and any connected matters. OFCOM may, with the consent of the
Treasury, also make a grant to any person in order to encourage efficient spectrum-
management or use.

Where OFCOM arerequired to give advice or provide another service, they may charge
for doing so (if they are not required to do so, any charge would be under section 25).

Section 153: United Kingdom Plan for Frequency Authorisation

354.

This section places OFCOM under aduty to publish aplan (to be known as*“the United
Kingdom Plan for Frequency Authorisation™) setting out the frequencies allocated for
particular radio purposes in the UK that are available for assignment, and the purposes
for which they have been allocated. Thisimplementsthe requirement in Article 5(3) of
the Authorisation Directive that there should be a national frequency plan.

Section 154: Duties of OF COM when carrying out spectrum functions

355.

This section sets out the duties of OFCOM when carrying out their functions under
the enactments relating to radio spectrum management. OFCOM must have regard in
particular to (i) the amount of spectrum available for use; (ii) the present and future
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demand for spectrum; and (iii) the desirability of promoting efficient management and
use of the radio spectrum, the economic and other benefits of radio spectrum use,
the development of innovative services and competition in the provision of electronic
communications services. In regard to functions other than setting fees for licences or
grants of recognised spectrum access under section 2 of the Wireless Telegraphy Act
1998, OFCOM may disregard such of these matters as do not appear relevant to the
case in question. OFCOM must resolve any conflict between their duties under this
section in the manner they think best in the circumstances. However, OFCOM must
give priority to their duties under sections 3 to 6 in the event of any conflict between
those duties and their duties under this section. This implements Article 9(1) of the
Framework Directive.

Section 155: Advisory servicein relation to interference

356.

OFCOM may advise and help people complaining of interference with wireless
telegraphy - in other words where the fulfilment of the purposes of the wireless
telegraphy is prejudiced by any emission or reflection of electro-magnetic energy.

Section 156: Directions with respect to the radio spectrum

357.

This section gives the Secretary of State a power, by order, to give general or specific
directions to OFCOM about the carrying out of their spectrum functions. They may
include a direction (i) to reserve certain frequencies for different classes of use, for
example broadcasting, mobile telecommunications, private business systems, air traffic
control or radio astronomy, or within aclass, for examplefor the provision of additional
digital television services or radio broadcasting multiplexes; or (ii) to exercise their
powers under the proviso to section 1(1) of the Wireless Telegraphy Act 1949 and
under sections 1, 3 and 3A of the Wireless Telegraphy Act 1998 in accordance with
the provisions of the direction. This power isin addition to the power conferred on the
Secretary of State by section 5 to give directions for limited purposes in accordance
with which OFCOM must exercise their functions.

*The proviso to section 1(1) of the Wireless Telegraphy Act 1949 allows classes
or descriptions of wireless telegraphy stations or apparatus to be exempted from
licensing requirements by regulations made by the Secretary of State (such
regulations will be made by OFCOM when the relevant provisions of the Act
come into force). Section 1 of the Wireless Telegraphy Act 1998 (as amended
by section 161) allows the Secretary of State to make regulations setting the fees
to be paid on the issue and renewa of wireless telegraphy licences and grants
of recognised spectrum access, and is subject to section 2 of that Act (which,
as substituted by paragraph 147 of Schedule 17 to the Act, allows the Secretary
of State to charge licence fees above the cost of exercising wireless telegraphy
functions (“administrative incentive pricing”)). Section 3 of the 1998 Act allows
the Secretary of Stateto makeregulations providing for wirel esstelegraphy licences
to be awarded by means of spectrum auctions. Finally, section 3A of the 1998
Act isintroduced by section 161. The regulations provided for in sections 1 to 3A
of the 1998 Act will be made by OFCOM when the relevant provisions of the Act
comeinto force.

Section 157: Procedure for directions under s.156

358.

An order containing a direction under section 156 must state its purpose, unless the
direction requires OFCOM to reserve certain frequencies for specified uses or requires
OFCOM to exercise their powers under the proviso to section 1(1) of the Wireless
Telegraphy Act 1949 or under section 1, 3 or 3A of the Wireless Telegraphy Act 1998in
acertain way. Before making an order containing a direction under section 156, unless
urgency makesit inexpedient to do so, the Secretary of State must consult OFCOM and
such other persons as she thinksfit. A draft of the order must be laid before Parliament
and approved by each House, except where the Secretary of State considersthe urgency
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of the case requires the order to be made straight away. An order containing adirection
given by the Secretary of State in an urgent case ceases to have effect at the end of 40
days (excluding Parliamentary recesses) unlessiit is approved by a resolution of each
House of Parliament.

Section 158: Special duty in relation to television multiplexes

359.

If OFCOM reserve frequencies for the broadcasting of television programmes, they
are under a duty, so far as practicable, to secure that sufficient multiplex capacity
is available for qualifying services on television multiplexes licensed under the
Broadcasting Act 1996. Thisisin accordance with condition 1 of Part B of the Annex
to the Authorisation Directive.

*qualifying service has the same meaning as is given in section 2 of the
Broadcasting Act 1996.

Section 159: Grant of recognised spectrum access

360.

361.

362.

Sections 159 to 162 introduce a new scheme of grants of “recognised spectrum access’.
Grants of recognised spectrum access (“RSA”) will be available, in circumstances
to be specified by OFCOM in regulations, to persons who transmit radio signals for
reception in the United Kingdom, but who are not, for whatever reason, required to
hold a licence under the Wireless Telegraphy Acts. Possible examples include certain
satellite services, radio astronomy and Crown users of spectrum.

Section 159 sets out the procedures that apply to the making by OFCOM of grants of
recognised spectrum access. Subsection (3) allows OFCOM to specify, amongst other
things, the frequencies used, reception coverage and strength and type of signal that are
the subject of the grant. Subsection (5) allows OFCOM to make agrant of RSA subject
to such restrictions and conditions as they think fit, for example asto strength and type
of signal, times of use or sharing of frequencies.

Schedule 5 makes additional detailed provision about the procedure for the grant,
maodification and revocation of grants of RSA. OFCOM are to prescribe proceduresfor
applications for a grant of RSA including requirements that must be fulfilled before,
and restrictions and conditions subject to which, a grant will be made. Where an
applicant fails to provide all the information reasonably required by OFCOM, their
application may be refused. Any proposed refusal of an application must be notified
to the applicant, stating the reasons and specifying the period (at least a month) within
which the applicant may make representations about the proposed refusal. Similarly, if
OFCOM propose to revoke or modify agrant or the restrictions or conditionsto which
it is subject, they must notify the person to whom the grant was made and give him the
opportunity to make representations or, if applicable, to remedy a contravention of the
restrictions or conditions of the grant.

Section 160: Effect of grant of recognised spectrum access

363.

This section places OFCOM under a duty to take into account any grants of RSA to
the same extent as if a licence under section 1 of the Wireless Telegraphy Act 1949
had been granted when (i) granting wireless telegraphy licences; (ii) making grants of
RSA; and (iii) carrying out any of their other functions under the enactmentsrelating to
radio spectrum management where it is appropriate to have regard to whether wireless
telegraphy licences arein force or to their terms.

Section 161: Chargesin respect of grants of recognised spectrum access

364.

This section amends section 1 of the Wireless Telegraphy Act 1998 to allow OFCOM
to set the fees to be paid on the making of a grant of RSA. This section also inserts
a new section 3A into the 1998 Act that makes provision for OFCOM to determine
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applications for the grant of RSA by means of an auction and for the procedures to be
followed in such cases.

Section 162: Conversion into and from wireless telegraphy licences

365.  Upon application, OFCOM may (in accordance with regulations made by them) convert
awireless telegraphy licenceinto agrant of RSA and vice versa.

Section 163: Payments for use of radio spectrum by the Crown

366.  This section alows the Secretary of State to make payments (out of money provided
by Parliament) for the operation by the Crown of stations and apparatus for wireless
telegraphy or in respect of any grant of RSA made to the Crown. The Wireless
Telegraphy Act 1949 does not bind the Crown, which is therefore exempt from the
obligation to obtain a licence for its use of spectrum. However, in order that public
sector users should have incentivesto use spectrum efficiently, acommitment was given
during the passage of the Wireless Telegraphy Act 1998 that the Crown would pay for
access to spectrum on a comparable basis to the private sector.

Section 164: Limitations on authorised spectrum use

367. Where OFCOM consider it appropriate to limit the number of wireless telegraphy
licences or grants of RSA on certain frequencies, or for certain uses, for the purpose of
securing efficient spectrum use, they must make an order imposing the limitations. The
purpose of this duty is to ensure fairness between potential users. The order must set
out the criteria OFCOM will apply in limiting the number of licences and grants and
deciding to whom to issue licences or grants of RSA. The criteria must be objective,
non-discriminatory, proportionate and transparent. OFCOM must keep the order under
review. This section implements Article 7 of the Authorisation Directive.

Section 165: Terms etc. of wireless telegraphy licences

368.  This section adds three new subsections to section 1 of the Wireless Telegraphy Act
1949. Subsection (2A) provides that any terms, provisions and limitations of alicence
granted under that Act may include (i) provisions relating to the strength or type of
signal, times of use, and frequency sharing, and (ii) prohibitions on or obligations
requiring the transmission or broadcasting of particular content by the licence holder.
Subsection (2B) enables licences to be granted in relation to stations or apparatus
described by reference to specified factors or in relation to a particular station or
apparatus. Subsection (2C) providesthat alicence must not duplicate conditions already
imposed by general conditions under this Act: this new subsection implements Article
6(4) of the Authorisation Directive.

Section 166: Exemption from need for wireless telegraphy licence

369.  This section amends the Wireless Telegraphy Act 1949 to require OFCOM to exempt
certain stations or apparatus from the requirement to be licensed under that Act where
their use would not cause undue interference (as redefined in section 183). This
implements Article 5(1) of the Authorisation Directive.

Section 167: Bidding for wireless telegraphy licences

370. This section makes some procedural amendments to section 3 of the Wireless
Telegraphy Act 1998, which governs the conduct of spectrum auctions for wireless
telegraphy licences. The principal changes are to combine the separate regulations and
notices which at present govern spectrum auctions, to introduce greater flexibility on
how bids may be expressed and to add a new provision allowing OFCOM to require
paymentsto be made by aperson who successfully bidsfor awirel esstelegraphy licence
but subsequently refuses to take the licence applied for.
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Paragraph 21 of Schedule 18 (transitional provisions) provides that any procedures set
out in anotice issued by the Secretary of State under regulations made under section 3
of the Wireless Telegraphy Act 1998 before the commencement of this section shall
have effect asif prescribed by OFCOM by regulations under that provision.

Section 168: Spectrum trading

372.

373.

374.

375.

376.

This section gives OFCOM a power to make regulations authorising the holder of a
wireless telegraphy licence or the holder of a grant of RSA to transfer the rights and
obligations under their licence or grant of RSA to another person. This will enable
the development of a secondary market in licences and grants of RSA where thisis
permitted by OFCOM.

Subsections (1) and (2) providethat regulationsauthorising spectrum trading may allow
some or all of the rights and obligations attached to a wireless telegraphy licence or
grants of RSA to be transferred to another person, or for such rights and obligations to
be exercised concurrently by the transferee and the transferor. Sharing of rights could
occur, for example, if it were intended that the licence or grants of RSA would revert
after aperiod of time to the original holder, who meanwhile would remain responsible
for ensuring compliance with the terms and conditions. Subsection (2) will thus allow
secondary spectrum trading to take place in different ways and is designed to allow
maximum flexibility.

Subsection (3) sets out the range of provisions that may be included in regulations
authorising spectrum trading. For example, under subsection 3(c) and (€) regulations
may require the approval of OFCOM before atrade can be made, and may make trades
subject to compliance with conditions imposed by OFCOM. Under subsection (3)(i),
the regulations may require that trades be notified to OFCOM both before and after the
trade takes place (and notification before the trade will be made a requirement because
Article 9(4) of the Framework Directive requiresit).

Subsections (4) and (5) providethat atransfer of rightsand obligations under awireless
telegraphy licence or grant of RSA will be void unless it is made in accordance with
either: (i) regulations authorising spectrum trading made under this section; or (ii) the
provisions of an existing wireless telegraphy licence which allows the holder to confer
the benefit of the licence on another.

This section implements Article 9(3) and (4) of the Framework Directive and condition
5 of Part B of the Annex to the Authorisation Directive.

Section 169: Variation and revocation of wireless telegraphy licences

377.

378.

This section substitutes a new section 1E of the Wireless Telegraphy Act 1949. The
principal changes are an increase from 28 days to one month as the standard period
of notice that OFCOM must give, new provisions about shorter notice in cases of
serious and repeated breaches and urgency, and removal of the need for notice when the
variation or revocation is at the request of, or with the consent of, the licence-holder.
The first two of those changes implement paragraphs 2, 5, 6 and 10 of Article 10 and
Article 14(2) of the Authorisation Directive (see aso the notes on section 172 below).

In addition, paragraph 8 of Schedule 17 amends section 1D of the Wireless Telegraphy
Act 1949 to provide that any application for a grant of a wireless telegraphy licence
shall be determined in accordance with procedures prescribed in regulations made
by OFCOM. Any decision on such an application must, in most cases, be published
by OFCOM within six weeks. Paragraph 20 of Schedule 18 (transitional provisions)
provides that any procedures set out in a notice under section 1D of the Wireless
Telegraphy Act 1949 prior to the commencement of paragraph 8 of Schedule 17 shall
be treated as if they are regulations made under the amended section 1D.
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Section 170: Wireless telegraphy register

379. OFCOM may, by regulations, set up apublic register of information about the holders
of wireless telegraphy licences and persons to whom grants of RSA have been made.
This may also include detail s about the licences and frequencies assigned.

Section 171: Information requirementsin relation to wireless telegraphy licences

380.  This section amends the Wireless Telegraphy Act 1949 by inserting new sections 13A
and 13B. Section 13A alows OFCOM to require, by issuing a notice, any user of a
wireless telegraphy station or apparatus to provide information relating to their use of
the station or apparatus and any related mattersto OFCOM for statistical purposes: the
limitation on the purpose for which information may be required implements Article
11(1)(e) of the Authorisation Directive. Such a request must be proportionate (which
implements the requirement in Article 11(1), and OFCOM must explain why they
are demanding that information and the statistical purposes for which the information
will be used (which implements Article 11(2). A person who fails to provide such
information is guilty of an offence, although it is a defence to show that it was not
reasonably practicable for him to comply within the period allowed, but that he took
all reasonable steps to comply after that period had expired. It is also an offence for a
person to provide information to OFCOM under this section that is materially false if
he knows, or isreckless asto whether, it is materially false.

381.  Section 13B imposes arequirement on OFCOM to publish a statement of their policy
on the use of their powers under section 13A and the statistical purposes for which they
will use any information gathered and to have regard to such statement for the time
being in force when exercising the powers under section 13A.

Section 172: Contraventions of conditions for use of wireless telegraphy

382. Where OFCOM have reasonable grounds to believe that a wireless telegraphy licensee
isor hasbeenin breach of any term, provision, or limitation of that licence or any person
isor has been in breach of any term, provision or limitation of an exemption under the
proviso to section 1(1) of the Wireless Telegraphy Act 1949, they may notify that person
accordingly, and allow him a specified period of time in which to make representations
to OFCOM and to take steps to comply with the notified term, provision or limitation.
The specified period of time must usually be one month, except, for example, in cases
of repeated contraventions. This section implements Article 10(2) of the Authorisation
Directive (see also the notes on sections 169 and 174).

Section 173: Meaning of “ repeated contravention” in s. 172

383.  This section defines a “repeated contravention” for the purposes of section 172. This
section implements Article 10(2) and (5) of the Authorisation Directive.

Section 174 Procedure for prosecutions of wireless telegraphy offences

384.  Proceedingsfor an offence under section 1 of the Wireless Telegraphy Act 1949 cannot
be brought unless OFCOM havefirst notified the potential defendant under section 172
and considered any representations made by him (this implements Article 10(2) and
(3) of the Authorisation Directive - see also the notes on section 172 above). However,
OFCOM do not have to follow section 172 procedures in urgent cases, i.e. where there
isathreat to public safety or health, or to national security, or where aperson other than
the defendant would suffer serious economic or operational problems (thisimplements
Article 10(6) of the Authorisation Directive).

Section 175: Special procedure for contraventions by multiplex licence holders

385.  Thissection gives OFCOM a power to impose fines for breach of terms, provisions or
limitations falling within new section 1(2A)(b) or (c) of the Wireless Telegraphy Act
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1949 (terms, provisions and limitations about service content) inserted by section 165.
OFCOM may impose a fine under this section where they have notified the general
multiplex licensee of their belief that he is in breach of the licence condition in
guestion, provided that criminal proceedings have not already been commenced under
the Wireless Telegraphy Act 1949 against that licenseein respect of that alleged breach.
Once a fine has been imposed by OFCOM, subsection (4) provides that no criminal
proceedings may be brought under the 1949 Act for that breach.

*ageneral multiplex licence is defined in subsection (5) as awireless telegraphy
licence issued for the purposes of a multiplex service, when no licence under the
Broadcasting Act 1996 is held in respect of that multiplex service.

*multiplex service is defined in subsection (6) as a service broadcast for genera
reception which provides, or is capable of providing, two or more digital services.

386. OFCOM must notify a general multiplex licensee on whom they decide to impose a
fine, giving thereasonsfor their decision and all owing areasonabl e period within which
the fine must be paid.

Section 176: Amount of penalty under s. 175

387.  This section provides that the maximum penalty that OFCOM may impose for a
contravention of section 175 will be the greater of £250,000 and 5% of the relevant
amount of grossrevenue (which termisdefined in section 177). Subsection (3) provides
for the Secretary of State to amend by order the amount of £250,000. When determining
the amount of a penalty to be imposed, OFCOM must have regard to their guidelines
for fixing penalties published in accordance with section 392.

Section 177: “ Relevant amount of gross revenue’ for the purposes of s. 176

388. Therelevant amount of gross revenue for the purpose of section 176 isto be calculated
in accordance with a statement of principles made by OFCOM. Before making or
revising a statement under this section, OFCOM must consult the Treasury and the
Secretary of State. OFCOM must publish the statement or revision and send a copy to
the Secretary of State, who must lay it before each House of Parliament.

Section 178: Proceedings for an offence relating to apparatus use

389.  Thissection amends sections 11 and 12 of the Wireless Telegraphy Act 1949 in order to
bring the mechanism for appeals against decisions of OFCOM about apparatus which
causes or may cause undue interference (which are currently taken by the Secretary of
State) into line with the new provisions for appealsin Chapter 3 of Part 2 of this Act.

390. The current arrangements for appeal to a tribunal established under section 9 of the
1949 Act, which is repealed by Schedule 19, have very rarely, if ever, been used.

Section 179: Modification of penaltiesfor certain wireless telegraphy offences

391. Subsections (1) and (2) amend section 14 of the Wireless Telegraphy Act 1949.
They alter the penalties and mode of trial for offences under sections 1 and 1A
of the 1949 Act committed after the commencement of this section consisting of
unlicensed transmission other than for broadcasting, or possession of apparatus for
such transmission: these offences become triable summarily only, and the maximum
penalties are now six months imprisonment and/or a fine not exceeding level 5 on
the standard scale (currently £5,000). Subsection (3) amends section 79(1) of the
Telecommunications Act 1984 so that, where authorised by warrant, apparatus and
other property suspected of being used in connection with an offence under section 1A
of the 1949 Act consisting of possessing apparatus for unauthorised transmission
(whether broadcasting or not) may be seized and detained.
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* As mentioned above, section 1(1) of the 1949 Act makes it an offence for any
person to establish or use any station for wirelesstelegraphy or to install or use any
apparatus for wireless telegraphy, otherwise than under and in accordance with a
licence granted by the Secretary of State. Section 1A makesit an offenceto possess
or have control over any equipment with intent to useit in contravention of section 1
or knowing, or having reasonabl e cause to believe, that another person will so use
it. The mode of trial and penalties for broadcasting offences are not affected by the
1949 Act.

Section 180: Fixed penaltiesfor certain wireless telegraphy offences

392.

393.

This section gives effect to Schedule 6 to the Act, which introduces a fixed penalty
regime for summary offences under the Wireless Telegraphy Act 1949.

Schedule 6 allows OFCOM to send a“fixed penalty notice” to any person they believe
has committed any summary offence under the 1949 Act. This notice must give
particulars about the alleged offence, and will offer the alleged offender the opportunity
to discharge any liability to conviction for the offence by payment of a fixed penalty
within the specified period, which must be at |east one month. The amount of the penalty
may be prescribed in relation to that offence by regulations made by the Secretary
of State, but must not be more than 25 per cent of the maximum fine on summary
conviction). No proceedings may be brought for the alleged offence during the specified
period, unless the alleged offender asks to be tried in accordance with the provisions
of the notice. If the penalty is paid within the period specified in the notice, no further
proceedings for that offence can be brought against the notified person.

Section 181: Power of arrest

394.

This section applies the summary arrest powers contained in Schedule 1A to the Police
and Criminal Evidence Act 1984 (which is being inserted by the Police Reform Act
2002) to offences under section 14(1) of the Wireless Telegraphy Act 1949. Section
14(1) provides that certain offences under the 1949 Act are triable either summarily or
on indictment (“triable either way"). This section also amends the equivalent provision
in the Police and Criminal Evidence (Northern Ireland) Order 1989.

Section 182: Forfeiture etc. of restricted apparatus

395.

396.

This section gives effect to Schedule 7, which replaces sections 80 and 81 of the
Telecommunications Act 1984.

Schedule 7 sets out the procedures which apply to the seizure and forfeiture of apparatus
the custody or control of which isrestricted under an order made under section 7 of the
Wireless Telegraphy Act 1967. OFCOM are to notify each owner of such apparatus
about its seizure and the grounds for that seizure. The principal change from the
previous regime will be that restricted apparatus that has been seized will be deemed
to be forfeited unless any person claiming that the apparatus is not liable to forfeiture
gives notice of his claim in writing to OFCOM within one month of the date of the
notice of seizure. In such cases OFCOM may take the matter to court. They must decide
as soon as reasonably practicable after receipt of the claim either to do so or to return
the apparatus to its owners.

*Section 7 of the Wireless Telegraphy Act 1967 providesfor the Secretary of State
to make orders restricting certain actions in relation to specified apparatus for the
purpose of preventing or reducing the risk of interference. Restricted apparatus
may be seized either under warrant under section 15 of the Wireless Telegraphy Act
1949 or in accordance with a power in section 79(3) of the Telecommunications
Act 1984 to seize any apparatus or thing used in connection with offences specified
in section 79(1) of that Act.
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Section 183: Modification of definition of “ undue interference”

397.

This section modifies the definition of “undue interference” in section 19(5) of the
Wireless Telegraphy Act 1949 (i) in implementation of condition 3 of Part B of the
Annex to the Authorisation Directive, which refersto "harmful interference” as defined
in Article 2(2)(b) of that Directive, and also (ii) in implementation of Article 7(2) of
Directive 1999/5/EC on radio equipment and telecommunications terminal equipment,
which refers to "harmful interference” as defined (in the same terms) in Article 2(i) of
that Directive. The new definition provides that interference with wireless telegraphy
will not be regarded as “undue interference” unless it is also harmful. “Harmful”
interference means that the interference creates dangers or risks of dangersin relation
to any radio service used for navigation or for any other purpose connected with safety,
or that it degrades, obstructs or repeatedly interrupts lawful radio transmissions.

Section 184: Modification of definition of “wireless telegraphy”

398.

This section gives the Secretary of State the power (exercisable by order, subject to the
affirmative resolution procedure in both Houses of Parliament) to modify the definition
of “wireless telegraphy” in section 19(1) of the Wireless Telegraphy Act 1949 so as
to vary the upper frequency limit (currently 3,000 Giga-Hertz) of the electromagnetic
spectrum to which the Wireless Telegraphy Acts apply. Although current technology
does not permit the use for radiocommunications of frequencies anywhere near that
limit, as technology progresses it may be necessary to raise the ceiling.

Chapter 3: Disputes and Appeals

399.

400.

The dispute provisions in the Act reflect the requirements of Articles 20 and 21
of the Framework Directive. Article 20 enables disputes under the Framework
Directive and the other Communications Directives between persons providing
electronic communications networks and electronic communications services in the
samejurisdiction to bereferred to OFCOM by either party. Article 21 of the Framework
Directive stipulates the procedures to be followed when cross-border disputes arise.
Sections 185 to 190 implement these provisions of the Directives accordingly.

The appeal s mechanismsin the Act have been devised to meet the specific requirements
of Article4 of the Framework Directive. Article4 of the Framework Directive, in effect,
requires that any person who is affected by a decision of OFCOM or the Secretary of
State which relates to networks or services or rights of use of spectrum must have the
right of appeal on the merits against that decision to an appeal body that isindependent
of the parties involved. The Act therefore sets out a mechanism for appea on the
merits to the Competition Appeal Tribunal (CAT) against any decision (with specified
exceptions) taken by OFCOM under Part 2 of the Act or the Wireless Telegraphy Acts
1949 or 1998, against certain specified decisions of the Secretary of State and against
directions, approvals and consents pursuant to conditions under section 45. Once the
CAT has reached its decision it must remit the decision under appea to OFCOM, the
Secretary of State or the person responsible for the direction, approval or consent as
appropriate, with such directions, if any, asit considers necessary.

Section 185: Reference of disputesto OFCOM

401.

This section enables parties to certain disputes relating to network access or dealing
with obligations under Part 2 of the Act and other legidation relating to radio
spectrum management to be referred by a party to OFCOM. The types of disputes that
may be referred are: (i) network access disputes between different communications
providers, between communications providers and persons making associated facilities
available or between different persons making associated facilities available; (ii)
disputes concerning the access-related conditions set under section 74(1) between
communications providersor persons making associated facilities avail able and persons
to whom that section applies or between different personsto whom that section applies;
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(iii) disputes between different communications providers dealing with obligations
under Part 2 of the Act (other than disputes about obligations imposed by SMP
apparatus conditions, the persi stent misuse of networksor services, restrictionsin leases
and licences or offences relating to networks and services) or under other legislation
relating to radio spectrum management.

Under subsection (4), OFCOM may stipulate the manner in which a reference may
be made by a party to the dispute. Any requirements imposed by OFCOM must
be published in a notice. This section implements Article 20(1) of the Framework
Directive.

Paragraph 22 of Schedule 18 (transitional provisions) makes provision for OFCOM
to deal with disputes arising under ‘old’ rules (notably, the Telecommunications
(Interconnection) Regulations 1997). Such disputes will in effect continue to be
resolved under the *old’ rules asregards their substance. This means that, for example,
only the latter's (more restricted) range of remedies can be applied; in particular,
OFCOM cannot award costs or compensation. However, these disputeswill be handled
under the new procedural arrangements — so that, for example, the decisions will be
appealable to the CAT, and must be taken within 4 months (rather than 6 as in the
present rul es) —(see subparagraph (1)). After the end of thetransitional period (specified
in section 408), OFCOM will only be ableto deal with these disputesif they are satisfied
that the circumstances are ‘exceptional’ — e.g. if it was not reasonable or possible for
the issue in dispute to have been discovered before (subparagraph (2)(d)). Where they
take adecision under these provisions, OFCOM must al so take steps as soon as possible
to decide whether or not to replace the direction giving effect to such a decision with
a condition of entitlement under the new regime, and then to either introduce such a
condition or else abandon the old direction.

Any direction given under regulation 6 before the Telecommunications
(Interconnection) Regulations 1997 are revoked will be enforceable under paragraph
13 of Schedule 18. Paragraph 22 also provides (subparagraphs (5) to (7)) for directions
made by Oftel to resolve disputes under the Interconnection Regulations to have
continued effect even after the revocation of the Regulations by the Act. However
OFCOM'’ s powers to continue such directions are restricted to obligations which could
be replaced by new-style obligations and are subject to the duty to review and either
replace or abandon them as described above.

Section 186: Action by OFCOM on dispute reference

405.

If adisputeisreferred to OFCOM by a party under section 185, OFCOM must handle
the dispute unless they believe that there are alternative means, which would promptly
and satisfactorily resolve the dispute consistently with the European Community
requirementsin section 4. Where OFCOM concludethat it isappropriatefor thereferred
dispute to be resolved by alternative means, they must inform the parties to the dispute
of their decision as soon as practicable. However, if the dispute is not resolved by
the alternative means within 4 months, under subsection (6) either party to the dispute
may refer it back to OFCOM. Section 186 implements Article 20(2) of the Framework
Directive.

Section 187: Legal proceedings about referred disputes

406.

Subject to subsection (8) of section 190 (determinations bind the parties) and the
terms of any agreement between the parties to a dispute, a reference of a dispute
under section 185 or areference of a dispute back to OFCOM under subsection (6) of
section 186 is without prejudice to the rights of the person referring the dispute, the
other parties to the dispute, OFCOM or any other person to bring or continue any legal
proceedings dealing with the dispute. Any reference or reference back also does not
prevent OFCOM from taking enforcement action in relation to the subject matter of the
dispute. OFCOM, however, must comply with any court order requiring OFCOM to
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stay their handling of adispute for the period of time specified by the court (which may
be indefinite). The period of time specified by the court shall not be counted towards
the 4 months that OFCOM have to resolve a dispute under section 185. Section 187
implements Article 20(5) of the Framework Directive.

Section 188: Procedure for resolving disputes

407.

This section requires OFCOM to consider and determine any dispute referred under
section 185 that they decide to handle or any dispute referred back to them under
subsection (6) of section 186. Unless there are exceptional circumstances or it is
reasonably practicablefor OFCOM to make adetermination in ashorter period of time,
OFCOM must determine a dispute within 4 months of the date on which OFCOM
determinesthat it isappropriate for them to handle the dispute or on which thedisputeis
referred back to them. OFCOM must send acopy of their determination and the reasons
for their decision to each party to the dispute. Subject to commercial confidentiality,
OFCOM must also publish its determination. Section 188 implements Article 20(1) and
(4) of the Framework Directive.

Section 189: Disputesinvolving other member States

408.

400.

410.

This section requires OFCOM to consult with the regulatory authorities of other
member States prior to handling, considering or making a determination of a dispute
referred to them under section 185 or referred back to them under subsection (6) of
section 186 if the dispute relates partly to anything done by means of an electronic
communications network falling with the jurisdiction of those authorities.

*Under subsection (2), a dispute falls within the jurisdiction of other regulatory
authorities when it relates to the activities that are carried out by a party to the
dispute in more than one member State or by different parties in different member
States and the other regulatory authorities are the authorities for those activitiesin
the other member State or one of the other member States.

Where adispute involves other regulatory authorities, subsection (5) imposes aduty on
OFCOM to agree with them, so far as practicable, the steps to be taken in relation to
the dispute. Subsection (6) requires OFCOM to resolve the dispute within such period
of time as may be agreed with the other regulatory authorities.

This section implements Article 21(2) of the Framework Directive.

Section 190: Resolution of referred disputes

411.

When determining a dispute under Chapter 3 of Part 2 of the Act, OFCOM may:
* issueadeclaration setting out the rights and obligations of each party to the dispute;

» fixtermsor conditionsof transactionsbetween the partiesto adispute (except where
the dispute relates to radio spectrum management |egislation);

» impose enforceable obligations requiring the parties to enter into a transactions
on terms or conditions set by OFCOM (except where the dispute relates to radio
spectrum management legislation);

» direct a party to the dispute to make payments to adjust under- or overpayment
(except where the dispute relates to radio spectrum management legislation);

e require a party to make payments in respect of costs and expenses incurred by
another party;

e require a party to make payments in respect of costs and expenses incurred by
OFCOM, where the dispute relates to radio spectrum management legislation or
where it appearsto OFCOM that the reference was frivolous or vexatious or that a
party otherwise abused his right of reference under Chapter 3;
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» take account of any decisions made by others and ratify any such decisions, where
adispute has been referred back under subsection (6) of section 186.

412.  These powers to resolve a dispute do not prevent OFCOM from separately exercising
their powersto (i) set, modify or revoke general conditions, specific conditions dealing
with universal service, access, privileged suppliers or SMP, (ii) to modify or revoke
wireless telegraphy licences or grants of recognised spectrum access, or (iii) to make,
vary or revoke any regulations under section 1 or 3 of the Wireless Telegraphy Act
1949.

413.  Any determination made by OFCOM is binding on the partiesto the dispute; however,
they may appeal against the determination in accordance with section 192.

Section 191: OFCOM’s power to require information in connection with dispute

414.  This section gives OFCOM powers to require parties to disputes and other persons to
provide them with information that enables OFCOM to:

* decide whether they should handle a dispute;

e determine whether they need to consult the regulatory authorities of other member
States; and

e consider and determine a dispute.

415.  Information requested by OFCOM must be provided within the period specified by
OFCOM. Requests for information under this section may be enforced by OFCOM
using the procedure set out in sections 138 to 144. This section implements Article 5
and 21 of the Framework Directive.

Section 192: Appeals against decisions by OF COM, the Secretary of State etc.

416.  This section provides for appeal to the Competition Appeal Tribunal (CAT) against
decisions (with specified exceptions) made by OFCOM under Part 2 of the Act and
the Wireless Telegraphy Acts 1949 and 1998 and against decisions made further to a
condition of entitlement set under section 45. The specified exceptions are set out in
Schedule 8 and are either (i) decisions that do not have immediate effect on a person,
but are of alegidative or quasi-legidative nature that require a further act or decision
to be given effect, or (ii) decisions on matters which fall outside the scope of the
Communications Directives. For example, adecision taken by OFCOM relating to the
making or revision of astatement of policy on information-gathering under section 145
would not have immediate effect on any person. It would only be where OFCOM
exercised their powers under section 135 to require the provision of information, in
accordance with that statement, that there would be adecision that would actually have
effect on any person. Another exampleisdecisionsunder section 175 (specia procedure
for contraventions by multiplex licence holders), which fall outside the scope of the
Directives.

*For the purposes of this section and the rest of this Chapter, a decision includes
OFCOM'’s exercise of any power and any failure by them to grant an application
or to exercise any power following arequest (subsection (7) and (8)).

417.  Section 192 also applies to specific decisions of the Secretary of State given under
section 5 (directions in respect of Part 2 functions) or section 156 (directions
with respect to radio spectrum) (in both cases, excluding decisions specified by
Schedule 8), under section 109 (restrictions and conditions subject to which the
electronic communications code applies) or under section 132 (suspension or restriction
of acommunication provider’s entitlement).

418. Theright of appeal extends to any person affected by a decision to which this section
applies. Subsections (3) to (6) provide that an appea can be made only by sending
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a notice of appeal to the CAT, and prescribe the contents of the notice. This section
and sections 193 to 195 implement Article 4 and 11(3) of the Framework Directive and
Article 10(7) of the Authorisation Directive.

Section 193: Reference of price control mattersto the Competition Commission

4109.

420.

If an appeal under section 192(2) raises a price control matter specified in the rules of
the CAT, the matter must be referred to the Competition Commission for determination
in accordance with the rules and directions of the CAT and (subject to that) using such
procedure as Competition Commission consider appropriate.

*A price control matter as defined in subsection (10) relates to the imposition of
any form of price control by an SMP condition set under section 87(9), 92, or 93(3).

The Competition Commission must notify the CAT of a determination concerning a
price control matter and the CAT must follow the determination of the Competition
Commission unless it would be set aside under the principles of judicial review.

Section 194: Composition of Competition Commission for price control references

421.

This section requiresthe Secretary of State to appoint not |essthan three members of the
Competition Commission for the purposes of references of price control mattersto them
under section 193. In selecting agroup to determine amatter referred to the Competition
Commission under section 192, the chairman of the Competition Commission must
select at least one, but no more than three, of the members appointed by the Secretary
of State to be members of the group.

Section 195: Decisions of the Tribunal

422.

The CAT isto decide an appea on the merits, and then decide the appropriate action
to be taken by the maker of the decision that is being appealed. Where an appeal
is made against a decision under section 109 (restrictions and conditions subject to
which the electronic communications code applies), the CAT must decide the appeal
in accordance with the principles of good administration. The CAT’ s decision should
be communicated to the origina decision-maker along with directions regarding the
implementation of the CAT’ s decision. However, the CAT cannot require the original
decision-maker to take any action that he would not otherwise have the power to take.

Section 196: Appealsfrom the Tribunal

423.

A decision of the CAT may be appealed on a point of law, with the permission of the
CAT or the appellate court, to the Court of Appeal or, in Scotland, to the Court of
Session. Such an appea maybe brought by a party to the original CAT proceedings, or
by any third party who has sufficient interest in the decision.

Section 197: Interpretation of Chapter 3

424,

This section provides for the interpretation of defined terms used in Chapter 3.

Part 3: Television and Radio Services

Chapter 1: The BBC, C4C, the Welsh Authority and the Gaelic Media Service

Section 198: Functions of OFCOM in relation to the BBC

425.

Thissection providesfor OFCOM to have thefunction of regulating the BBC' s services
to the extent that thereis provision for them to do soin the BBC Charter and Agreement
(as defined by section 362(1)), in this Act and in Part 5 of the Broadcasting Act 1996
(that is, in relation to unfairness and unwarranted infringement of privacy). For the
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purposes of that regulatory function, OFCOM may, where authorised by the Charter
and Agreement, act on behalf of the Secretary of State.

The existing Agreement between the Secretary of State and the BBC supplements
the Royal Charter in setting out in more detail the provision and content of the
BBC's services. It is intended that the Agreement will be amended to give effect to
the new regulatory obligations placed on the BBC and to provide for OFCOM to
impose financial penaltiesin the event of the BBC failing to comply with them. Under
subsection (3) of this section, the BBC are required to pay to OFCOM any penalties
which OFCOM impose for contraventions of provision made by or under Part 3 of the
Act or the Charter and Agreement. The maximum penalty that OFCOM may impose
under such a power is £250,000, but the Secretary of State will be able to change this
figure by order: subsections (5) to (7). The BBC must also pay to OFCOM such sums
in respect of the carrying out of OFCOM’s functions in relation to the BBC as may
be agreed between the BBC and OFCOM (or, in the absence of agreement, set by the
Secretary of State): subsection (4).

Section 199: Functions of C4C

427.

428.

429.

430.

431.

432.

The Channel Four Television Corporation are able to engagein activities which appear
to them to be appropriate to carry on in association with their primary functions and
to be connected (other than merely in financial terms) with activities undertaken by
them for the carrying out of those functions. Those functions are securing the continued
provision of Channel 4 and the fulfilment of the Channel’ s public service remit set out
in section 265(3), as described in the notes to that section below. The Corporation may
also do such things and enter into such transactions as appear to them incidental or
conducive to the carrying out of their statutory functions.

Under subsection (3) the Corporation will cease to have powers to establish or acquire
interestsin “qualifying companies’ under section 24(5)(b) and (6) of the Broadcasting
Act 1990.

Schedule 9 provides a framework for the approval and enforcement of arrangements
about the carrying out of the Corporation’s activities.

Paragraph 1 requires OFCOM to notify the Corporation that, within a period specified
in the notification, the Corporation must submit to OFCOM proposalsfor arrangements
that will apply to the relevant licence period. OFCOM must do this as soon as
practicable after the commencement of this Schedule and as soon as practicable in the
last twelve months preceding each date on which the Channel 4 licence would expire
if not renewed.

Where the Corporation have received a notification, they must submit proposals to
OFCOM setting out the arrangements under which they are proposing to secure, so far
as reasonably practicable, that all significant risks that their other activities will have
an adverse effect on the carrying out of their primary functions (i.e. the provision of
Channel 4 and the fulfilment of its public service remit) are identified, evaluated and
properly managed. The proposals must include the arrangements that the Corporation
consider appropriate for securing the transparency objectives set out in paragraph 2(4).
They may relate in particular to the list of matters specified in paragraph 2(5), e.g. the
management of new ventures, the assessment of risks.

OFCOM must consider the proposed arrangements and approve them, approve them
with modifications, or require the Corporation to submit revised proposals. OFCOM
may review the arrangements once during each licence period, either asasinglereview
of al of the arrangements or two separate reviews, one relating to the arrangements to
secure the transparency objectives and onerelating to other matters. OFCOM must a so
publish the arrangements.
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433. TheCorporation must act in accordance with the approved arrangements. OFCOM have
powers to enforce the arrangements and may impose a penalty, which may not exceed
3 per cent. of the Corporation’s qualifying revenue, if they are contravened.

*Qualifying revenue has the same meaning as in section 19(2) to (6) of and Part 1
of Schedule 7 to the Broadcasting Act 1990 with any necessary modifications.

434. Incarrying out their functions under Schedule 9, OFCOM must have regard to the need
to secure, so far asreasonably practicable, that all significant risksthat the Corporation’s
other activities will have an adverse effect on the provision of Channel 4 or its public
service remit are identified, evaluated and properly managed.

Section 200: Removal of members of C4C

435.  Thissection givesOFCOM the power, after consulting the Secretary of State, to remove
members of the Channel Four Television Corporation appointed by them.

Section 201: Deficits and surpluses of C4C

436. Thissection repeals sections 26 and 27 of the Broadcasting Act 1990 (revenue deficits
and excesses of Channel Four Television Corporation to be met or distributed to
providers of Channel 3 services) in respect of any year ending after the commencement
of this section.

Section 202: Borrowing limit for C4C

437. The Secretary of State may by order limit the amount of money that the Channel Four
Television Corporation are permitted to borrow. Before making an order under this
section, the Secretary of State must consult the Corporation and obtain the consent of
the Treasury. The Corporation must not borrow money in excess of any limit set by
the Secretary of State. The effect of this will be only to circumscribe new borrowing
— the setting of a limit at a figure below that of the Corporation’s actual outstanding
borrowing would not require the Corporation to take positive steps to reduce their
outstanding borrowing to alevel which did not exceed the limit.

Section 203: Function of OFCOM in relation to the Welsh Authority

438. OFCOM are to regulate the services provided by the Welsh Authority to the extent
provided by Part 5 of the Broadcasting Act 1996 and the present Act.

Section 204: Welsh Authority’s function of providing S4C and SAC Digital

439. The Welsh Authority, as currently constituted, shall continue to exist. However,
their functions as described under section 57 of the Broadcasting Act 1990, will be
replaced with thefunction in subsection (2), namely of providing high quality television
programmes for reception in Wales. The Welsh Authority must continue to provide
SAC and may continue to provide SAC Digital. However, under subsections (8) and
(9), the Secretary of State may by order require the Welsh Authority to provide S4C
in digital rather than analogue form, to merge SAC and S4C Digital and/or to provide
the whole or part of the merged service in both analogue and digital form for a period
specified in the order.

440.  Subsection (5) imposes a duty on the Welsh Authority to ensure that SAC and SAC
Digital are public services used for the dissemination of information, education and
entertainment. The Welsh Authority may provide programming subtitles and other
ancillary services for their SAC programmes. They may aso provide assistance for
disabled people and other ancillary services for their S4C Digital services.
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Section 205: Powersto provide other services

441.

442.

443.

444,

This section confers on the Welsh Authority the power to provide certain services
in addition to SAC and SAC Digital. Subsection (1) prohibits the Welsh Authority
from providing any television programme service (other than S4C and S4C Digital)
unless its provision is approved by an order made by the Secretary of State and it is
a public service of high quality used for the dissemination of information, education
or entertainment wholly or mainly to the Welsh public. Any television programme
services provided under this section must broaden the existing range of publictelevision
programme servicesin Wales.

*The meaning of atelevision programme serviceis given in section 362(1).

Subsection (2) allows the Welsh Authority to provide services other than television
programme services or sound services, provided they are public services of high quality
used for the dissemination of information, education or entertainment which will be
made available wholly or mainly to the Welsh public, or for use in Wales, and have
been approved by the Secretary of State. Examples of the types of service that the
Welsh Authority may provide under this subsection include (but are not limited to) an
interactive service delivered viathe Internet. Paragraph 27(1) of Schedule 18 stipul ates
that the Welsh Authority are not required to obtain the Secretary of State's approval
for the continued provision of any service that they are providing before section 205
comes into effect.

In the course of providing a service approved by the Secretary of State under
section 205, the Welsh Authority may under subsection (7) also provide: assistance for
disabled people in relation to programmes included in the service, services ancillary
to programmes included in the service and related to their content, and other types of
ancillary services offered in adigital format.

Any programme service approved by the Secretary of State under this section must
contain a substantial proportion of programmes in the Welsh language.

Section 206: Other activities of Welsh Authority

445,

This section enables the Welsh Authority to carry on activities appearing to them to be
activitieswhich it is appropriate for them to carry on in association with the function of
providing SAC, SAC Digital and any other service approved by the Secretary of State
under section 205, or to be connected (other than merely in financial terms) with that
function. Prior to carrying out such activities, the Welsh Authority must obtain the
approval of the Secretary of State under subsection (2). The types of activities that
may be approved by her under subsection (2) include those needed to secure, and those
provided in connection with, the provision of licensable services by an SAC company
(e.g. acompany controlled by the Authority: see section 362(1)), such as the formation
of a company to provide a programme service, but do not include the provision of a
licensable service. Subsection (6) amends the provisionsin the Broadcasting Act 1990
which govern the power of the Welsh Authority to do things incidental or conducive
to the carrying out of their functions. Paragraph 27(2) and (3) of Schedule 18 provides
that the Secretary of State’s approval is not required for the continuation of activities
undertaken by the Welsh Authority or an S4C company before this section comes into
effect.

*A licensable service is defined in subsection (7) as an independent television
or independent radio service that would be regulated under section 211 or 245 if
provided by an SAC company.

Section 207: Welsh Authority finances

446.

Itisunlawful under subsection (2) for the Welsh Authority to charge peoplein Walesfor
the reception or use of any of their public services, any assistance provided to disabled
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personsfor programmesincluded intheir public services or any of the ancillary services
that they provide in adigital format.

*Under subsection (9), the Welsh Authority’ s public services are SAC, SAC Digital
and other services approved by the Secretary of State under section 205.

Subsection (3) states that the power of the Welsh Authority to do anything that is
conducive or incidental to the carrying out of their functions includes the power to
borrow money. However, they may not do so without the approval of the Secretary
of State and the consent of the Treasury. The Welsh Authority must also pay such
fees towards the carrying out of OFCOM’s functions as may be agreed between the
Authority and OFCOM (or, in the absence of agreement, as are set by the Secretary
of State).

Subsection (7) amends section 61 of the Broadcasting Act 1990 so that the Secretary
of State may increase the annual grant paid to the Welsh Authority if sheis satisfied
that additional funding is appropriate in light of the costs they incur in providing their
public services and broadcasting or distributing such services.

Subsection (8) amends section 61A of the Broadcasting Act 1990 so that the Welsh
Authority must use the money in their public service fund only for the provision of
television programme services that are “public services’ as defined by subsection (9).
Subsection (8) also amends section 61A of the Broadcasting Act 1990 so that the first
broadcast of any programme funded from the public service fund must be on one of the
Authority’s public television services.

Section 208: The Gaedlic Media Service

450.

451.

452.

This section renames the Gaglic Broadcasting Committee (Comataidh Craolaidh
Gaidhlig), originally the Gaelic Televison Committee (Comataidn Telebhisein
Gaidhlig) established under section 183 of the Broadcasting Act 1990, as the Gaelic
Media Service (Seirbheis nam Meadhanan Gaidhlig). It also inserts new subsections
(3B), (4), (4A) and (4B) into section 183. These set out the functions and powers of the
Gaelic Media Service who must secure that a wide and diverse range of high quality
programmes in Gagelic are broadcast or otherwise transmitted so as to be available for
reception in Scotland.

The Gaelic Media Service may apply the Gagelic Broadcasting Fund for the purpose of,
or any purpose connected with, the carrying out of their functions: new subsection (4).
In carrying out their functions, the Gaelic Media Service may finance, or engagein, the
making of television and sound programmes in Gaelic to be broadcast or transmitted
S0 as to be available for reception in Scotland, provide or arrange training in relation
to programme-making and carry out research to discover the types of television and
sound programmesthat the Gaeli c-speaking community would liketo be broadcast. The
Gaelic Media Service may not provide any of the services specified in subsection (4B).

Paragraph 28 of Schedule 18 provides for transitional provisions in respect of the
membership of the Comataidh Craolaidh Gaidhlig. Paragraph 29 of that Schedule
provides for the continuation of the Multiplex Licence (Broadcasting of Programmes
in Gagelic) Order 1996 (S.I. 1996/2758).

Section 209: Membership of the Service

453.

This section inserts anew section 183A into the Broadcasting Act 1990 that deals with
the composition of the Gaelic Media Service. The Service must consist of no more than
12 members, each of whom must be appointed by OFCOM, having regard to the matters
listed in subsection (6) of section 183A, and must be approved by the Secretary of State
for Scotland. OFCOM must appoint one member as chairman. One member must be
nominated, respectively, by the BBC, Highlands and Islands Enterprise and the Bord
Gaidhlig na h-Alba (Gaelic Development Agency).
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454, OFCOM must also secure that the members of the Services are able adequately to
represent the interests of (i) providers of regional Channel 3 services for areas wholly
in Scotland or such other areas as are determined by OFCOM under section 184(4)
(b) of the Broadcasting Act 1990; (ii) the independent radio and television production
industriesin Scotland; and (iii) other persons and bodies concerned with the promotion
and use of the Gaelic language.

455. Schedule 19 to the Broadcasting Act 1990 (Gaelic Broadcasting Committee:
supplementary provisions) (as amended by section 210 and paragraph 73 of
Schedule 15) also appliesto the Gaelic Media Service.

Section 210: Supplementary provisions about the Service

456.  This section amends Schedule 19 (supplementary provisions) to the Broadcasting Act
1990.

Chapter 2: Regulatory Structure for I ndependent Television Services

457.  Paragraph 30 of Schedule 18 providesthat, subject to any express provision of thisAct,
any pre-transfer Broadcasting Act licence shall continue to have effect on the same
terms and conditions, and for the same period, as it would have done had this Act not
been passed.

Section 211: Regulation of independent television services

458.  This section specifies the television services that OFCOM are required to regulate.
Thefirst group of services comprises television broadcasting services (other than those
broadcast only from a satellite), restricted television services and additional television
services broadcast or provided from places in the United Kingdom, and television
licensable content services and digital television programme services provided by
persons under United Kingdom jurisdiction for the purposes of the Television without
Frontiers Directive (see below). OFCOM are not under this section to regulate these
serviceswherethey are provided by the BBC or the Welsh Authority. The second group
of services comprises television multiplex services provided from placesin the United
Kingdom and digital additional television services provided by persons under United
Kingdom jurisdiction. OFCOM are not under this section to regulate these services
where they are provided by the BBC.

**television broadcasting service” isdefined in section 362 as a service (other than
any text service) which consists in a service of television programmes provided
with a view to its being broadcast (whether in digital or in analogue form), and
which is provided so as to be available for reception by members of the genera
public. It does not include a restricted television service, a television multiplex
service, a service provided under the authority of alicence to provide atelevision
licensable content service, or a service provided under the authority of alicenceto
provide adigital television programme service.

*“regricted television service” has the same meaning as in section 42A of
the Broadcasting Act 1990 (as amended by Schedule 19 to this Act), namely
a service which consists in the broadcasting of television programmes for a
particular establishment or other defined location, or a particular event, in the
United Kingdom. The label in the 1990 Act is simply a “restricted service’: the
word “television” has been added here, and also in relation to digital television
programme services and digital additional television services, to distinguish them
from radio-related services which, in the 1990 and 1996 Acts are given the same
name.

*the meaning of “television licensable content services” isgiven in section 232 and
is described in more detail in the notes to that section below.

70


http://www.legislation.gov.uk/id/ukpga/2003/21/section/210
http://www.legislation.gov.uk/id/ukpga/2003/21/part/3/chapter/2
http://www.legislation.gov.uk/id/ukpga/2003/21/paragraph/30
http://www.legislation.gov.uk/id/ukpga/2003/21/section/211

These notes refer to the Communications Act 2003
(c.21) which received Royal Assent on 17 July 2003

*a “digital additional television service” is defined under section 24 of the
Broadcasting Act 1996, which is amended by Schedule 15 to this Act, as being any
service provided with aview to its being broadcast to the public in digital form by
means of atelevision or general multiplex service, but not including a Channel 3
service, Channel 4, Channel 5, a public television service of the Welsh Authority,
the digital public teletext service, adigital television programme service, a digital
sound programme service, an ancillary service, or atechnical service.

*a “digital television programme service” means any digital programme service
within the meaning of section 1(4) of the Broadcasting Act 1996, namely a service
consisting in the provision of television programmes (together with any ancillary
services as defined by section 24(2) of that Act) with aview to its being broadcast
indigital form so asto be available for reception by members of the public (see the
amendment in paragraph 74 of Schedule 15). It does not include a teletext service,
any service in the case of which the visual images to be broadcast do not consist
wholly or mainly of images capable of being seen as moving pictures (except to
the extent that either of these services are ancillary to the television programme)
or aqualifying service.

*persons under United Kingdom jurisdiction for the purposes of the Television
without Frontiers Directive are primarily persons established in the United
Kingdom. A provider is deemed to be established in the United Kingdom if
its head office is located here and this is where editorial decisions are taken,
or if a significant part of the workforce engaged in the television broadcasting
activity operatesin the United Kingdom, or if thisis where the provider first began
broadcasting, assuming that the provider still maintains a stable and effective link
with the economy of the United Kingdom. If these tests are not met, persons
established under UK jurisdiction may also, in descending order, be persons using
afrequency granted by the United Kingdom, persons who use a satellite capacity
appertaining to the United Kingdom, and persons who use a satellite up-link
situated in the United Kingdom. References to the Television without Frontiers
Directiveareto Council Directive 89/552/EEC, asamended by Directive 97/36/EC.

*“additional television service” is defined in section 48 of the Broadcasting
Act 1990 as any service which consists in the sending of electronic signals for
transmission by wireless telegraphy by means of the use of spare capacity within
the signals carrying any television broadcasting service.

**qualifying service” has the meaning given in section 2 of the Broadcasting Act
1996.

*an “ancillary service” is defined in section 24 of the Broadcasting Act 1996, as
amended by paragraph 93(3) of Schedule 15 to this Act, and refersto assistance for
disabled people in relation to some or all of the programmes included in a digital
programme service or qualifying service provided by a licence-holder, a service
(apart from advertising) that relates to the promotion or listing of programmes
included in such a service or in a digital sound programme service so provided
or any other service (apart from advertising) that is ancillary to one or more
programmes so included, and relates directly to their contents.

*a “technical service’ is a service provided for the encryption or decryption of
digital programme services, digital sound programme services, or digital additional
services and specified in an order made by the Secretary of State (see section 24(3)
of the Broadcasting Act 1996, as amended by paragraph 93(4) of Schedule 15 to
this Act).
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Section 212: Abolition of function of assigning television frequencies

459.  The Secretary of State shall no longer have the power to assign television frequencies
for independent television services which are licensable under Part 1 of the
Broadcasting Act 1990, for SAC, or for television multiplex services which are
licensable under Part 1 of the Broadcasting Act 1996. The function of managing radio
spectrum (from which the function of assigning frequencies derives) is transferred by
the Act to OFCOM.

Section 213: Aboalition of licensing for local cable systems

460. Fromthetelevisiontransfer datethe provision of alocal delivery service shall no longer
require alicence under Part 2 of the Broadcasting Act 1990.

*a“local delivery service” isdefinedin section 72 of the 1990 Act to mean (broadly)
a service of a kind specified by the Secretary of State consisting in the use of a
telecommunication system (whether run by the person providing the local delivery
service or not) for the delivery of various television and radio services listed in
section 72(2). Licences are awarded on a system of cash bids.

*“television transfer date’” means the date on which the ITC' s functions under the
Broadcasting Acts of 1990 and 1996 are transferred to OFCOM.

Section 214: Digital Channel 3 and Channel 5 licences

461. Any Channel 3 or a Channel 5 licence granted after the television transfer date
must provide for the licensed service to be broadcast digitally. Such a licence may
also contain such conditions requiring the service also to be provided in analogue
form as OFCOM consider appropriate. In such cases the programming (apart from
advertisements) should replicate that of the digital service (see subsection (4)).

462.  The conditions included in the licence must enable compliance with any directions
given from time to time by the Secretary of State about the continuation of analogue
services.

463.  Any licencetaking effect before “theinitial expiry date” (which is 31st December 2014
or any later date set by the Secretary of State under section 224) must remain in force
until the end of that day. Any licence taking effect thereafter must remain in force from
the time when it takes effect until the end of the licensing period beginning or current
at that time.

*the meaning of “the initial expiry date” can be found in section 224. Subsection
(6) of section 214 provides that a licensing period is the period beginning with
the commencement of that section and ending with the initial expiry date, or any
subsequent period of 10 years beginning with the end of the previous licensing
period.

464. There can be no charge levied for the use of a licensed service or for any related
assistance for disabled people or for ancillary services: subsections (8) and (9).

Section 215: Replacement of existing Channel 3 and Channel 5 licences

465.  As soon as practicable after the television transfer date OFCOM must offer persons
who hold a Channel 3 or Channel 5 licence the opportunity to exchange that licence for
areplacement licence, being alicence of the kind described in the notes to section 214
above. The replacement licence must provide for a service that is equivalent in all
material respects to the present one, and for it to be provided for substantially the same
area and times, athough it does not have to be identical in all respects.

466.  Any offer made by OFCOM to replace an existing licence must specify the terms of
the proposed replacement licence, the conditions on which they propose to grant it, the
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time frame of their offer, the date on which the licence will be granted if the offer is
accepted, the time from which the licence will take effect if the offer isaccepted (which
must fall within the period of twelve months after the television transfer date) and the
time from which the licence will cease to have effect if the offer isrejected.

Thefinancial terms of the offer must propose that the licensee will pay the same annual
amount and percentage of qualifying revenue as would have been payable under the
existing licence had it continued in force until the end of the period for which the
replacement is granted.

A licence holder refusing this offer will have his existing licence revoked on a date
specified by OFCOM in the offer. This date must fall no later than eighteen months
after the closing date for agreeing the offer.

Section 216: Renewal of Channel 3 and 5 licences

4609.

470.

471.

472.

473.

This section permitsthe holders of alicenceto provide a Channel 3 service or alicence
to provide Channel 5 to apply to OFCOM for the renewal of his licence for the next
licensing period.

An application for renewal may only be made in the period beginning four years before
the end of the current licensing period and ending three months before the day that
OFCOM determine they would have to publish atender notice if they were proposing
to grant a fresh licence to take effect from the end of the current licensing period. Any
determination of that date must be made at |east one year before the date on which the
tender notice would have to be published and must be notified to every person who is,
at the time of the determination, a holder of a licence to provide a Channel 3 service
or the Channel 5 licence.

Unless the Secretary of State makes an order suspending the rights of renewal under
section 230 (see subsection (11)), where OFCOM receive an application for therenewal
of alicence, they must determine whether or not they will be renewing the licence and,
if they will, the financial terms on which the licence will be renewed. They must also
notify the applicant accordingly. Subsections (6) and (7) provide that OFCOM may
determine that they will not renew alicenceif:

» they arenot satisfied that the applicant (if hislicence were renewed) would provide
a service complying with the requirements imposed under Chapter 4 of Part 3 of
the Act relating to the public service remit for the licensed service, programming
guotas, news and current affairs programmes or regional programming; or

» they propose to grant a fresh licence for a service replacing the licensed service
whichwould differ fromthelicensed serviceintheareaswhereit would be provided
or the times of the day, or days of the week, between or on which it would be
provided.

OFCOM must not grant arenewal under this section more than 18 months before the
end of the current licensing period: subsection (9).

Where OFCOM determine that alicence should be renewed, they must renew it on the
same terms and subject to the same conditions, with such modifications as are required
to give effect to the regquirements imposed under section 217(4) (subsection (10)).

Section 217: Financial terms of licence renewed under s.216

474.

Any offer made by OFCOM to renew an existing licence under section 216 must specify
the amount that the licensee is required to pay during the first year of the replacement
licence and the percentage of qualifying revenue to be paid for each accounting period
of the applicant falling within the relevant licence period.
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The amount payable for the first year of the renewed licence must approximate to what
OFCOM estimate would have been the cash bid of the licensee had the licence been
offered by a notice requesting tenders under section 15 of the Broadcasting Act 1990.
When determining the percentage of qualifying revenue, OFCOM may set different
percentages (including nil percentages) for different accounting periods.

OFCOM must include conditions in any replacement licence requiring payment of:
the amount for the first calendar year of the licence, that amount increased by an
appropriate percentage for each subsequent year and a specified percentage of the
qualifying revenue attributable to a licence holder in each accounting period of the
licence term. Payments required under these conditions are in addition to the fees
required by OFCOM under section 4(1)(b) of the Broadcasting Act 1990.

Section 218: Duty to secure the provision of a public teletext service

477.

478.

479.

This section imposes a duty on OFCOM to secure (i) the provision of a single,
nationwide, public teletext service in adigital format broadcast by way of atelevision
multiplex service, and (ii) the provision of an analogue teletext service on the spare
capacity available on Channels 3 and 4 and S4C until the first of these services ceases
to transmit in analogue format. The licence holder will thereafter have the option of
continuing to provide an analogue service.

*Qubsection (4) specifies that the analogue teletext service is a single additional
television servicethat usesthe spare radio spectrum all ocated to Channel 3 services,
Channel 4 and S4C for the provision of additional television services.

OFCOM must ensure that the analogue and digital teletext services are provided by the
same person, although the content of the two services may differ and the licence holder
may appoint third partiesto providetheteletext servicesin accordance with section 220.

OFCOM shall have regard to their duties under this section when making radio
spectrum available to providers of Channel 3 services, Channel 4 and SAC and when
making determinations of spare capacity under section 48(2)(b) of the Broadcasting
Act 1990.

Section 219: Licensing of the public teletext service

480.

481.

482.

483.

The public teletext service is to be licensed under Part 1 of the Broadcasting Act
1990, subject to the restrictions and conditions set out in this section. For example,
subsection (5) specifiesthat OFCOM must include in the public tel etext servicelicence
a condition prohibiting the imposition of charges for the reception of the licensed
service in the United Kingdom.

Schedule 10 specifies the procedure with which OFCOM must comply when it seeksto
award alicence to provide the public teletext service and the conditions to be included
in the licence. It also gives OFCOM powers to enforce the conditions included in the
public teletext service licence.

When OFCOM propose to award a licence to provide a public teletext service, they
must publish (along with general guidance) a notice that sets out the information listed
in paragraph 1(2). OFCOM must include the additional information listed in paragraph
1(3) if the teletext service must be provided in anal ogue form.

Any application made in response to a notice published by OFCOM must be
accompanied by the appropriate fee and must also include the information listed in
paragraph 3(1), e.g. a technical plan indicating the nature of the service proposed
to be provided. OFCOM may require the applicant to provide further information
once they have received the application. Following the closing date for applications,
OFCOM must then publish the name of each applicant along with certain details of
each application as described in paragraph 4(1). OFCOM must also invite the public
to make representations.
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Before OFCOM may consider whether to award a public teletext service licence to
an applicant, they must find that: (i) the applicant’s technical plan and its proposals
relating to the fulfilment of the public service remit for the public teletext service, the
inclusion and updating of newsitemsand theinclusion of material of interest to different
communities in the United Kingdom are acceptable to them; and (ii) the provision of
the proposed services can be maintained during the licence term. OFCOM must then
award thelicencein accordance with sections 17 and 17A of the Broadcasting Act 1990
(as modified by this Schedule).

Paragraph 6 permits OFCOM to revoke and re-award a public teletext service licence
when the licensee indicates that he does not intend to provide the service or OFCOM
have reasonable groundsto believe that the licensee will not provide the service. Before
revoking a licence, OFCOM must serve a notice on the licensee and offer him a
reasonabl e opportunity to submit representations.

Paragraph 7 requires OFCOM to include in a public teletext service licence conditions
requiring payment of the following determined in accordance with Schedule 10, during
the licence term: an annual amount, increased by an appropriate percentage, and
a specified percentage of the qualifying revenue for each accounting period of the
licensee falling within the licence term. Payments required under these conditions are
in addition to those required by OFCOM under section 4(1)(b) of the Broadcasting Act
1990.

* Appropriate percentage has the same meaning asin section 19 of the Broadcasting
Act 1990 (i.e. it takes account of inflation).

OFCOM may aso include conditions permitting them to estimate the amount of
payments due from the licence holder during an accounting period and requiring him
to make monthly interim payments. Conditions permitting OFCOM to revise their
estimate and the monthly interim payments made by the licence holder and to make
adjustments for any over- or under payment made may also be included.

Paragraph 8 provides that section 40 of the Broadcasting Act 1990 (power to direct
correction or statement of findings) has effect in relation to the public teletext service.

Paragraphs 9 and 10 confer on OFCOM the power to enforce the conditions included
in the public teletext service licence. Where OFCOM are satisfied that alicence holder
has contravened a condition of the licence or hasfailed to comply with adirection given
by OFCOM under the Broadcasting Acts 1990 or 1996 or Part 3 of this Act, they may
impose apenalty and/or reduce the term of the licence by up to two years. Licences may
also be revoked for contraventions of licence conditions or directions. Where OFCOM
do not revoke the licence they may fine the offender up to 5 per cent of the qualifying
revenue for its last complete accounting period.

Before imposing a penalty or reducing the term of the public teletext service licence,
OFCOM must notify the licence holder and provide him with a reasonabl e opportunity
to make representations. A licence may be revoked where OFCOM are satisfied that
the conduct of the licence holder justifiesits revocation.

Where OFCOM decide to revoke a public teletext service licence, they must also
notify the former licence holder of the penalty that he must pay. A maximum fine
(whichever is the greater) of either £500,000 or 7 per cent of either the estimated or
actual qualifying revenue may be imposed. The Secretary of State can modify the
amount of the maximum fine by order.

*“qualifying revenue’ isdefined for the purposes of this Schedule in paragraph 15.

Section 220: Delegation of provision of public teletext service

492.

A licence for the provision of the public teletext service may enable the licence holder
to subcontract the provision of all or part of the service to athird party, subject to and
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in accordance with the requirements of conditions set by OFCOM. Contravention by
the relevant third party of a condition imposed under this section will be treated for the
purposes of Chapter 2 of Part 3 and the Broadcasting Act 1990 as a contravention by
the licensee.

Section 221: Replacement of existing public teletext provider’slicence

493.

494,

As soon as practicable after the television transfer date, OFCOM must offer the person
who holds the existing licence to provide the public teletext service the opportunity to
exchange that licence for areplacement licence. The replacement licence must provide
for aservice that is equivalent in all material respects both to the existing service and
to the digital service that the licensee is required to provide under section 30 of the
Broadcasting Act 1996. The replacement licence must be awarded in accordance with
section 219 and Part 1 of the Broadcasting Act 1990. However, the procedure in Part 1
of Schedule 10 is not to apply to the replacement licence.

The offer of the replacement licence must specify each of the following as determined
by OFCOM: the conditions on which they propose to grant the replacement licence,
the timeframe of their offer, the date on which the licence will take effect if the offer
is accepted (which must fall within the period of twelve months after the television
transfer date), and the time from which the licence will cease to have effect of the offer
isrejected. The financial terms of the offer must propose that the licensee will pay the
same annual amount and percentage of qualifying revenue aswould have been payable
under the existing licence had it continued in force until the end of the period for which
the replacement is granted. A licence holder refusing this offer will have his existing
licence revoked on adate specified by OFCOM in the offer. Thisdate must fall no later
than eighteen months after the closing date for agreeing the offer.

Section 222: Renewal of public teletext licence

495,

496.

497.

This section permits the holder of the licence to provide the public teletext service to
apply to OFCOM for the renewal of hislicence for the next licensing period.

*Qubsection (12) provides that a licensing period is the period beginning with
the commencement of this section and ending with the initial expiry date (see
section 224); or any subsequent period of 10 years beginning with the end of the
previous licensing period.

An application for renewal may only be made in the period beginning four years before
the end of the current licensing period and ending three months before the day that
OFCOM determine they would have to publish atender notice if they were proposing
to grant afresh licence to take effect from the end of the current licensing period. Any
determination of that date must be made at least one year before the date on which the
tender notice would have to be published and must be notified to the person who is
holding the public teletext licence at the time that the determination is made.

Unless the Secretary of State makes an order suspending the rights of renewal under
section 230, where OFCOM receive an application for the renewal of a licence they
must determine whether or not they will renew the licence and, if they do intend to
renew the licence, the financial terms on which they intend to do so. They must also
notify the applicant accordingly. Subsections (6) and (7) provide that OFCOM may
determine that they will not renew alicenceif:

» they arenot satisfied that the applicant (if hislicence were renewed) would provide
a service complying with the requirements imposed under Chapter 4 of Part 3 of
the Act relating to the public service remit for the public teletext service, news
programmes and regional matters; or

» they propose to grant a fresh licence for a service replacing the licensed service
which would differ from the licensed service in any material respect.
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498. OFCOM must not grant a renewal under this section more than 18 months before the
end of the current licensing period.

499. Where OFCOM determine that alicence should be renewed, they must renew it on the
same terms and conditions, subject only to such modifications as are required to give
effect to the requirements imposed under paragraph 7 of Schedule 10 (payments to be
made to OFCOM by the licence-holder).

Section 223: Financial terms of licence renewed under s. 222

500. Any offer made by OFCOM to renew an existing licence under section 222 must
include adetermination of the amount that the licenseeisrequired to pay during thefirst
complete calendar year of the renewal period and the percentage of qualifying revenue
to be paid for each accounting period of the applicant falling within therelevant renewal
period. The amount for the first year of the replacement licence must approximate to
what OFCOM estimate would have been the highest cash bid of the licensee had the
licence been awarded under Part 1 of Schedule 10. When determining the percentage of
qualifying revenue, OFCOM may set different percentages (including nil percentages)
for different accounting periods.

Section 224: Meaning of “initial expiry date”

501. Theinitial expiry date for the purposes of Part 3 of the Act is 31% December 2014,
unlessit is postponed under this section.

502. The Secretary of State may postpone the initial expiry date on one or more occasions.
This is to ensure that the licences will not expire less than eighteen months after the
date set for digital switchover. This power can only be exercised where switchover is
later than 30th June 2013.

503. Subsections (4) and (5) have the effect that the initial expiry date must always fall at
least 18 months after digital switchover (so that the licences will continue for at least
that long after switchover).

504. Theextended licencewill bedeemed to be granted on the sametermsasthe original one.

505. “The date for digital switchover” is defined by subsection (8) as the date that appears
to the Secretary of State to be the date after which Channel 3 and Channel 5 services
are no longer to be broadcast to any significant extent in analogue form.

Section 225: Application for review of financial terms of replacement licences

506. The holder of alicence granted under section 215 (Channel 3 or 5) or 221 (the public
teletext service) may apply for areview of the financial terms of thislicence, on one or
more different occasions. The first one may happen at any time during the first review
period, i.e. the period starting four years before thefirst notional expiry date (see below)
and ending on a date fixed by OFCOM. The subsequent reviews may happen at any
point during any subsequent review period, which beginsfour years before the relevant
subsequent notional expiry date and ends on a date fixed by OFCOM.

507.  No such application may be made when an application for a review under section 226
is pending or |less than twelve months after a determination of new financial terms has
been made by OFCOM under that section.

508.  Subsection (7) definesthe “first notional expiry date” as the date on which the existing
licence would have expired if not renewed and “subsequent notional expiry date”, in
relation to a replacement licence, as either the tenth anniversary of the last notional
expiry date, or, if the licensee has previously applied for areview under this section,
the tenth anniversary of the date on which OFCOM’ s determination of that review was
notified to the licensee.
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Section 226: Application for review of financial termsin consequence of new
obligations

509.

This section applies where a commencement order brings into force any of sections
272, 273 or 274 (must-offer in relation to networks and satellite services and must-
provide). In that event a Channel 3 service provider or the provider of Channel 5 or of
the public teletext service may apply for areview of the financial terms of his licence.
Any application for areview must be made during the review period, namely the period
running from the day on which the order is made until the coming in to force of the
relevant section (or sections). Sections 272(10), 273(8) and 274(11) have the effect of
ensuring that this period is at least six months long.

Section 227: Reviews under ss. 225 and 226

510.

511.

A determination made by OFCOM under this section following an application for a
review must include the amount to be paid for the first calendar year of the period
under review (which must be what OFCOM think would have been the amount that
the licensee would have bid if the licence were awarded in response to a notice under
section 15 of the Broadcasting Act 1990) and the percentage of qualifying revenue to
be used for each accounting period.

When determining these new financial terms, OFCOM must have regard to any
additional costs that are likely to be incurred by the licence holder as a consequence
of the new conditions impaosed foll owing the commencement of sections 272, 273 and/
or 274.

Section 228: Giving effect to reviews under ss. 225 and 226

512.

513.

This section provides that, as soon as reasonably practicable after making a
determination under section 227, OFCOM must send to the applicant a notification
setting out this determination, the modifications required in the applicant’s licence, a
response date by which the applicant has to notify his acceptance to OFCOM, and an
end date by which the licence will cease to have effect if he does not.

Subsection (5) provides that the new licence conditions are to have effect when the
applicant notifies OFCOM that he accepts the determination. If the applicant does not
notify his acceptance before the response date set by OFCOM, hislicence will ceaseto
have effect on the end date set by OFCOM.

Section 229: Report in anticipation of new licensing round

514.

515.

516.

This section gives a duty to OFCOM, no later than 30 months before the end of each
licensing period, to report to the Secretary of State on the effects of the conditionswhich
would be included in the renewed licences on the capacity of the holders of Channel 3,
5 and public teletext service licencesto contribute to the fulfilment of the public service
remit at a cost that is commercially sustainable for them.

Under subsection (4), OFCOM will aso include any recommendations that they
consider appropriate to make asto the use by the Secretary of State of her powers under
section 230 or under Chapter 4 of Part 3 of thisAct.

When the Secretary of State hasmade an order extending thelicences under section 224,
after the report was submitted, she has, under subsection (5), the power to require a
supplementary report.

Section 230: Orders suspending rights of renewal

517.

This section applies when the Secretary of State receives a report made by OFCOM
under section 229. If the report contains arecommendation to make an order under this
section, or (in the absence of arecommendation) where the Secretary of State believes
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it is appropriate to do so, she may by order provide that specified licences are not to be
renewed under section 216 or 222 from the end of the current licensing period.

Subsection (3) providesthat such an order must be made at | east eighteen months before
the end of the current licensing period.

Under subsection (4), the power to prevent the renewal of the licences from the end of
theinitia licensing period can be exercised only if a date for switchover has been fixed
which falls before the end of that period. Subsection (5) provides that if the Secretary
of State postpones the date for switchover after she has made an order preventing the
renewal of licences, this order will not have effect if the new date for switchover falls
after the end of that initial licensing period. However, in such a case, the Secretary
of State will be able to make another order preventing the renewal of licences. But
this power will be subject to the requirement, set by subsection 224(5), that she must
postpone the initial expiry date of the licences when this date falls within the period of
eighteen months after switchover.

Under subsection (7), an order with respect to Channel 3 licences must apply to all
licencesto provide a Channel 3 service, or to al licencesto provide anational Channel
3 service, or to al licencesto provide aregional Channel 3 service. Any order made by
the Secretary of State will be subject to the affirmative resolution procedure.

Section 231: Replacement of Channel 4 licence

521.

522.

When subsection (1) comes into force, Channel 4 shall be granted a new licence
under this section. Itslicence granted under section 24(3) of the Broadcasting Act 1990
shall no longer apply. In advance of this, OFCOM must prepare a draft replacement
licence and consult the Channel Four Television Corporation on its contents. The
replacement licence must provide for the service to be broadcast digitally and may
provide that the service is also to be provided in analogue form until such time as
is determined according to conditions in the licence giving effect to the Secretary of
State’' s directions as to how long the service must continue to be provided in analogue
form. The programming of the analogue service should replicate that of the digital
service, or such part of it as is specified by the licence conditions included under
subsection (3)(b). There can be no charge levied for the use of such aservice or for any
assistance for disabled people or for other ancillary servicesincluded in the service.

Subsection (6) providesthat such areplacement licence must continuein force until the
end of 2014. The licence may be renewed as OFCOM think fit.

Section 232: Meaning of “television licensable content service”

523.

524.

A “television licensable content service” is defined in this section as any service (i)
which is provided (whether in digital or analogue form) as a service to be made
available for reception by members of the public (as defined in section 361) by being
broadcast from asatellite, or distributed by an el ectronic communications network, and
(i) which consists of television programmes or electronic programme guides (or both).
The service covered by a single licence will comprise not only what subsection (3)
calls a “main service” (which could consist either of television programmes or of
an electronic programme guide, or both) but also such of the ancillary services and
facilities provided with it as are “relevant ancillary services’ and are not “two-way
services'. “Two way services' are defined in subsection (5) and encompass services
such as video conferencing. The term “relevant ancillary services’ encompasses both
services that are actually provided by the provider of the “main service” and those
facilities which are no more than links to services provided by others. It is not intended
to encompass any apparatus (such as atelevision set, a PC, or a set-top box).

A licenseeis not held to be providing services which may be accessed from the “main
service”, unless he has general control over them (subsection (4)).
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Ancillary services that are not “relevant” ones are not to be covered by the licence for
the main service (although some might be licensable in their own right, e.g. if they
constitute a television licensable content service provided by someone other than the
provider of the main service). To give some examples, say you are watching awildlife
programme on the “main service” i.e. atelevision channel in the conventional sense,
albeit that it includes al the enhanced features to be expected from digital services. A
menu might offer access to different camera angles. these would constitute “relevant
ancillary services’ which would be part of the licensed service. The menu might also
giveyou accessto additional factual information (provided within the broadcast stream)
about the animals you are watching. That is expected to be within the scope of the
licence too. But there might be alink (a“facility”) which might take you to awebsite.
The fact that the link is provided would be within the licence (and so OFCOM might
require it to be removed if it led directly to unsuitable material), but the website at the
end of the link would neither be regulated nor within the licence of the “main service”
asit would not be a service made “available for reception by members of the public”.
Also outside the scope of the licence would be content that could be accessed from
the “main service” but which is not under the general control of the provider of the
“main service”, such as atelevision service provided by someone el se showing similar
wildlife programmes. Other services, such as being able to order takeaway food, or
engageinon-line banking, or participatein an on-line chatroom, would not bewithinthe
licence either. These are just examples, and the question of whether particular services
fall within the scope of a person’s television licensable content service licence would
depend on the exact nature of the services and facilities offered and the circumstances
in which they were offered.

*an electronic programme guide is defined in subsection (6) as a service which
lists and/or promotes television programmes, including programmes of providers
other than the provider of the guide. The service must also alow the user to access
programmes contained in the guide.

Section 233: Servicesthat are not television licensable content services

526.

This section sets out the services that are excluded from the definition of atelevision
licensable content service in section 232. A service is not a television content service
licenceif it is broadcast by means of amultiplex service or to the extent that it consists
of a service which is authorised by a licence to provide a television broadcasting
service, the licence to provide the public teletext service or a licence to provide
additional television services. Nor doesit meet the description of atelevision licensable
content service if it forms part only of a service provided by means of an electronic
communications service or isone of anumber of servicesthat may be accessed through
such aservicewherethe purpose of the service provided by these meansisnot wholly or
mainly to make availabletelevision and/or radio programmesfor reception by members
of the public. A service is also excluded if it is a two-way service (as defined in
the previous section). The aim of these provisions is, broadly, to maintain licensing
obligations in respect of services which are or equate to broadcasting while excluding
Internet services, such asweb sites or web-casting, from OFCOM'’ sregulatory powers.
The effect of subsection (3) is to exclude not only any website material provided as
part of another service (for example, awebsite which is accessed viaan | SP which also
provides its own in-house content) but also material provided from a stand alone site,
whether it be text, web-cast or video images. Subsection (6) also excludes a service that
isdistributed to asingle set of premises by an el ectronic communications network that is
contai ned within the premises and is not connected to any external network. Subsections
(7) and (8) exclude a service that is provided for the purpose only of being received
by persons who have an interest in receiving the service for use in their business or
employment, such as stockbrokers or bookmakers.
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Section 234: Modification of ss. 232 and 233

527.

The Secretary of State may modify sections 232 or 233 by order, if she considers
it appropriate. In making any modification, she must have regard to the level of
protection expected by the public as regards the content of television programmes and
text services, taking into account the means of reception; the ability of the public —
having been made aware of the contents of aforthcoming programme —to control what
they watch; technical innovation; the financial consequences of modification; and the
relative ease or difficulty of setting different levels of regulation for different services.

Section 235: Licensing of television licensable content services

528.

529.

530.

A television licensable content service is required for the purposes of section 13 of the
Broadcasting Act 1990 to have alicence under Part 1 of that Act awarded according to
an application procedure that is set by OFCOM. OFCOM must approve the application
unless they are not satisfied that the applicant is a fit and proper person to hold the
licence, or if the person is disqualified from holding the licence by virtue of Part
2 of Schedule 2 of the Broadcasting Act 1990 or if there would be a contravention
of Schedule 14 of this Act if he held the licence. OFCOM are entitled to refuse an
application if satisfied that the service would be unlikely to comply with OFCOM’s
standards code or the code on fairnessissued under Part 5 of the Broadcasting Act 1996.

Subsection (4) requiresthat a provider must seek a separate licence for every television
licensable content service he proposesto offer. In other words, if aprovider isintending
to offer three television licensable content services he must have three licences, one
for each service. Subsection (5) provides that a single licence may authorise different
programmes to be broadcast simultaneously, or virtualy so, for example where a
service provides a choice of programmes that may be viewed at any onetime.

Each licence for atelevision licensable content service will be valid until surrendered
or revoked.

Section 236: Direction to licensee to take remedial action

531.

532.

If thelicence holder has breached a condition of histelevision licensable content service
licence then, if thiswill sufficiently remedy the breach, OFCOM may, after giving him
a chance to comment, require the licence holder to include a correction in the licensed
service or broadcast afinding by OFCOM against the licence holder. Thelicence holder
may announcethat heismaking acorrection or astatement of findings because OFCOM
have directed him to do so. OFCOM must send acopy of any direction givento aBBC
company requiring the broadcasting of a correction and/or statement of findings and
any representations received from that BBC company to the Secretary of State.

OFCOM may direct atelevision licensable content servicelicence holder not to include
aprogramme in the service on afuture occasion if satisfied that the previousinclusion
of that programme in the service involved a contravention of alicence condition.

Section 237: Penalties for contravention of licence condition or direction

533.

If OFCOM are satisfied that a television licensable content service licence holder has
breached a condition of that licence, or has not complied with a direction given by
OFCOM, they may serve anotice on that person imposing afine. The maximum fineis
the greater of £250,000 or 5 per cent of qualifying revenue within the relevant period.
OFCOM may not impose a fine unless they have first given the licence holder the
chance to comment. If OFCOM serve a notice on a BBC company, they must send
a copy of that notice, and of any representations received from the company, to the
Secretary of State. The Secretary of State may vary the amount of the maximum fine
by order.
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*“qualifying revenue’ is calculated in accordance with section 19(2) to (6) of the
Broadcasting Act 1990 and Part 1 of Schedule 7 to that Act, with any necessary
modifications.

Section 238: Revocation of television licensable content service licence

534.

535.

536.

If satisfied that atelevision licensable content service licence holder isin contravention
of the terms of his licence, or is failing to comply with a direction, and that such
a contravention or failure would, if not remedied, warrant revocation of the licence,
OFCOM must serve anotice on thelicence holder. The notice must specify the nature of
the contravention or failure and state that the licence will be revoked unlessthe licence
holder takes specified steps within a specified period. If the licence holder does not
comply within the specified period then OFCOM may, if satisfied that thisis necessary
in the public interest, revoke the licence. At each stage in the process, OFCOM shall
first give the licence holder the chance to comment. The provisions in this section do
not apply to the revocation of alicence under section 239 (see below).

Subsections (4) and (5) providethat OFCOM may revoke atelevision licensabl e content
service licence if satisfied that the licence holder is no longer providing the service,
or that the licence holder provided false or misleading information in support of his
licence application.

If OFCOM serve anotice on a BBC company under this section, they must send a copy
of that notice, and of any representations received from the company, to the Secretary
of State.

Section 239: Action against licence holderswho incite crime or disorder

537.

OFCOM must serve a notice under subsection (2) on a television licensable content
servicelicence holder if satisfied that the service hasincluded one or more programmes
which contain material likely to encourage or to incite crime or disorder, that this has
contravened alicence condition, and that the contravention warrants the revocation of
that licence. A notice under subsection (2) must specify the nature of the contravention,
state that the licence may be revoked at the end of 21 days beginning with the date of
service of the notice, and inform the licence holder of hisright to make representations.
The effect of the notice is to suspend the licence until revocation, or until OFCOM
decide not to revoke the licence. At the end of 21 days, and having considered any
representations, OFCOM may, if satisfied that this is necessary in the public interest,
serve on the licence holder a notice of revocation. This may not take effect less than
28 days after being served.

Section 240: Abolition of separate licences for certain television services

538.

This section abolishes the two forms of licence which the television licensable content
services licence replaces, that is satellite television service and licensable programme
service licences. It puts in place transitional provisions so that after the television
transfer date, any person holding one of the abolished licence typesis to be regulated
by OFCOM as if he held a television licensable content services licence, unless the
service is of a kind that falls outside the new definition and so no longer requires a
licence at all. To the extent that any existing licence takes effect asalicence to provide
atelevision licensable content service, OFCOM must use their power under section 3
of the Broadcasting Act 1990 to modify that licence if they feel that it is necessary to
do so in order to comply with their duty under section 263 (see below).

Section 241: Televison multiplex services

539.

References in Part 1 of the Broadcasting Act 1996 to a television multiplex service
are references to a service (i) which is broadcast for general reception, otherwise than
by satellite, so as to be available to members of the public and (ii) which provides,
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or is capable of providing, two or more services which include at least one “relevant
television service” (asdefined in subsection (9)) for simultaneous broadcast on the same
frequency.

Subsection (3) providesthat it is not an offenceto provide atelevision multiplex service
that is not licensed under the Broadcasting Act 1996. Only where awireless telegraphy
licence provides that any television multiplex service being broadcast using the station
or apparatus to which that licence relates must itself be licensed, shall that multiplex
servicerequirealicence. Thiswill be assumed to be the case wherethe multiplex service
is already licensed under the Broadcasting Act 1996 and the serviceis broadcast using
a station or apparatus that is authorised by a wireless telegraphy licence. Where this
assumption applies, and a person affected by it either ceases to be licensed under Part
1 of the Broadcasting Act 1996 or ceases to exist, OFCOM may revoke the wireless
telegraphy licence relating to the provision by that person of the television multiplex
service in question.

Section 242: Composition of servicesin television multiplexes

541.

542.

This section amends section 12 of the Broadcasting Act 1996. OFCOM will now be
abletoinclude conditionsin any multiplex licence granted under that Act to securethat:
(i) al digital programme services and digital additional services provided by the BBC
may be carried on that multiplex, (ii) the digital sound programme services broadcast
under the licence are either provided by the BBC or licensed under section 60 of that
Act and (iii) alicensee does not show undue discrimination either against or in favour
of adigital sound programme service provider, or restrict that provider’ s ability to share
any of his spare capacity (unlessit isreasonableto do soin order to ensure the technical
quality of the multiplex service).

Currently, section 12(1)(h) requires that at least 90 per cent. of digital capacity on the
frequency of the serviceto which thelicencerelatesbe availablefor broadcasting digital
programmes and rel ated services. Subsection (1)(f) amends the 90 per cent. threshold to
‘the required percentage’. Thisfigure, to be set by OFCOM as they think appropriate,
must be 90 per cent or higher. The Secretary of State retains the power to amend
the minimum percentage, by order. Subsection (2) adds digital programme services
and digital sound programme services provided by the BBC to the services currently
listed in section 12(1)(h). Digital sound programme services provided otherwise than
by the BBC must be accommodated within the remaining capacity. Subsection (3) of
this section makes a consequential change to the test that the Independent Television
Commission currently apply where a multiplex licence holder applies for a variation
of any condition imposed relating to the implementation of any proposals as to the
characteristics of the digital programme services to be broadcast.

Section 243: Powerswhere frequencies reserved for qualifying services

543.

OFCOM, in fulfilling their spectrum management role, may require providers of
television multiplex services to reserve digital capacity on their frequencies for the
provision of certain types of service. The Secretary of State may by order provide
that OFCOM must ensure that the holders of licences for multiplex services on these
reserved frequencies enter into agreements with relevant public service broadcasters
for the broadcasting of services provided by those broadcasters on the reserved digital
capacity. An order under this section may also require OFCOM to includein thelicence
conditions requiring any such broadcaster to pay the licence holder for use of the
reserved digital capacity. The amount paid is to be agreed between the broadcaster and
the television multiplex licensee or (in the absence of any agreement) determined by
OFCOM.

*a“relevant public service broadcaster” is defined in subsection (7) as a holder of
aChannel 3 servicelicence, the C4 Corporation, the holder of a Channel 5 licence,
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the Welsh Authority or the public teletext provider. This definition excludes the
BBC.

**public teletext provider” is defined in section 362 as the person who holds the
licence to provide that service awarded under section 217 (or, in relation to atime
before such alicenceis awarded, the holder of the additional serviceslicence under
the 1990 Act which relates to the public teletext service).

Section 244: Local digital television services

544,

The Secretary of State may, by order, apply (with modifications) the provisions of
Part 3 of the Act (except for this section and any provisions relating exclusively to
sound services), or any part of Part 1 of the Broadcasting Act 1990, or of Part 1 of the
Broadcasting Act 1996, to make special provision for local digital television services
of the type further described in subsections (3) to (5). Such services should be provided
with a view to including them in atelevision multiplex service. Such an order can be
made only where the Secretary of Stateis satisfied that this will enhance the provision
of such services. In turn, this should benefit the locality where the services are to be
received, not least by broadening the range of programmes that can be received in that
locality. The order may restrict advertising and programme sponsorship in the service.

Chapter 3: Regulatory Structure for | ndependent Radio Services

Section 245: Regulation of independent radio services

545.

This section sets out those independent radio services whose regulation is a function
of OFCOM, as specified in subsections (1) and (2). These are national, loca or
restricted sound broadcasting services (so long as not broadcast solely by satellite);
radio licensable content services; additional radio services; radio multiplex services,
digital sound programme services; and digital additional sound services. All of these
must be broadcast from the United Kingdom and are not to be regulated under this
section if they are broadcast by the BBC. OFCOM’s regulatory function also extends
to the types of service set out above provided from somewhere outside the United
Kingdom by a person (other than the BBC) whose principal place of businessisin the
United Kingdom.

**additional radio service” has the meaning given to it by section 114(1) of the
Broadcasting Act 1990, namely any radio service which consists in the sending
of signals for transmission by wireless telegraphy using the spare capacity within
signals carrying any sound broadcasting service.

**“digital additional sound service” meansadigital additional service asdefined by
section 63 of the Broadcasting Act 1996, being any service which is provided for
broadcast in digital form by means of amultiplex service, for reception by members
of the public, but whichisnot adigital sound programme service, asimulcast radio
service, an ancillary service or atechnical service.

*an “ancillary service” refers to services that are ancillary to programmes and
directly related to their contents, or which relate to the promotion or listing of such
programmes. Such aserviceisprovided by the holder of adigital sound programme
licence or by an independent national (analogue radio) broadcaster.

*a “technical service” is a service provided for the encryption or decryption of
digital programme services or digital additional services and specified in an order
made by the Secretary of State (see section 63 of the 1996 Act).

**digital sound programme service”, defined in section 40(5) of the Broadcasting
Act 1996 (as amended by paragraph 101 of Schedule 15), means a service
consisting in the provision of programmes consisting wholly of sound (together
with any ancillary services), with aview to their being broadcast in digital form so
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asto be available for reception by members of the public (as defined in section 361
of this Act), but does not include a simulcast radio service or a service where the
sounds areto bereceived through the use of coded referenceto pre-defined phonetic
elements of sounds.

**radio multiplex service” is defined in section 40(1) of the Broadcasting Act
1996 (and see also section 258 of this Act, and paragraph 101(2) of Schedule 15)
as a service provided by any person which consists in broadcasting, for genera
reception, two or more digital sound programme services, simulcast radio services
or digital additional sound services, by combining the relevant information in
digital form.

**radio licensable content service” has the meaning given in section 247.

*“gmulcast radio service” is defined in section 41(2) of the Broadcasting Act
1996 (as amended by section 256 of this Act) as a service which is provided
by an independent national broadcaster for broadcasting in digital form, which
corresponds to a national service provided in analogue form.

Subsections (5) and (6) specify when services will be treated as if they are provided
from the United Kingdom. Satellite radio services transmitted to the satellite from the
UK areto be so treated, unlessthey are licensed or otherwise authorised under the laws
of another EEA state.

Section 246: Aboalition of function of assigning radio frequencies

547.

This section removesthe Secretary of State’ s power to assign frequency for the purpose
of the regulation of radio services, or the provision of any radio multiplex services.

Section 247: Meaning of “radio licensable content services’

548.

Broadly, subject to the following provisions of the Act, this term includes al sound
programmes broadcast for reception by members of the public from a satellite, or
through an electronic communications network, whether in analogue or digital form.

Section 248: Servicesthat are not radio licensable content services

549.

Services that are not radio licensable content services include services comprised in
television licensable content services, sound broadcasting services of the type regul ated
by OFCOM pursuant to section 245(3), and services provided with a view to their
being broadcast by means of radio multiplex services. Nor does a service meet the
description of aradio licensable content serviceif it isatwo-way service (as defined in
subsection (4)); or if it forms part only of a service provided by means of an electronic
communications service or isone of anumber of servicesthat may be accessed through
such aservice wherethe purpose of the service provided by these meansisnot wholly or
mainly to make available television and/or radio programmes for reception by members
of the public; or if it is received only by people who have an interest in receiving
the services for use in their business or employment. Finally, a service is not a radio
licensable content service where it is distributed to a single set of premises by an
electronic network which is contained within the premises and is not connected to
any external network. These exclusions serve similar purposes to those in section 233
(television licensable content services).

Section 249: Modification of ss. 247 and 248

550.

The Secretary of State may modify sections 247 or 248 by order, if she considers it
appropriate, taking into account the level of content protection expected by the public;
technical innovation; the financial consequences of modification; and the relative ease
or difficulty of setting different levels of regulation for different services. The Secretary
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of State may also provide that a particular service should not be treated as a radio
licensable content service for such provisions of this Act as she specifies.

Section 250: Licensing of radio licensable content services

551.

An application for this type of licence under Part 3 of the Broadcasting Act 1990 must
follow a procedure to be set by OFCOM. Qubsection (3) applies sections 109 to 111A
of the Broadcasting Act 1990 (powers to require broadcast of corrections, to impose
penalties or shorten licence periods and to revoke licences) for the purposes of the
enforcement of radio licensable content service licences.

Section 251: Abolition of separate licences for certain sound services

552.

This section abolishes the two forms of licence which the radio licensable content
service licence replaces. It puts in place transitional provisions so that after the radio
transfer date any persons holding one of the abolished licence types is to be regulated
by OFCOM asif he held a radio licensable content service licence, unless the service
isof akind that falls outside the definition and so no longer requiresalicenceat all. To
the extent that any existing licence takes effect asalicenceto providearadio licensable
content service, OFCOM must usetheir power under section 86 of the Broadcasting Act
1990 to modify that licence if they feel that it is necessary to do so in order to comply
with their duty under section 263 (see below).

Section 252: Extension of licence periods

553.

Subsection (1) amends section 86 of the Broadcasting Act 1990 by stating that licences
shall continue in force until the earlier of their being surrendered or revoked, or the
licences coming to the end of their terms. The exception is for radio licensable content
services - they shall continue in force until the relevant licences are surrendered or
revoked. Any licence to provide local, national or additional services must specify a
maximum licence period of twelve years (subsection (2)).

Section 253: Extension and modification of existing licences

554.

555.

Previously, a newly granted licence to provide a local, national or additional service
could not continue in force for more than eight years. This has now been extended
to twelve years. To ensure that holders of pre-transfer national or local licences are
not disadvantaged, holders of such licences can make an application for a four-year
extension to that licence, and OFCOM shall grant the extension if satisfied as to the
ability of thelicence holder to maintain the service and the likelihood of acontravention
by that licence holder of any condition imposed as to the character of the service
by virtue of section 106 of the Broadcasting Act 1990, or the making of payments
to OFCOM (see subsection (8)). On extending the licence, OFCOM may modify the
licence as they think fit, by extending the period for which the licenceisto bein force
and making any other modifications necessaryto make the licence correspond with
licences granted after the radio transfer date. In the case of national licence, OFCOM
must also modify the sumsto be paid to OFCOM under the licence.

The period within which an application may be made begins no sooner than three years
before the date the licence would otherwise expire and ends three months before the
day that OFCOM would need to publish a notice inviting applications if they were
proposing to grant afresh licence.

*a“ pre-transfer licence” isdefined in subsection (13) asalicence granted under the
Broadcasting Act 1990 prior to the radio transfer date that has not been modified
under section 253 or renewed any time on or after that date.
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Section 254: Renewal of local licences

556.

This section amends section 104A(5) of the Broadcasting Act 1990 (conditions of
renewal of local licences). When arenewal application has been made, OFCOM will
be required to grant the licence provided the following criteria are met: (i) they are
satisfied that the applicant would, if the licence were renewed, provide alocal service
complying with any conditions imposed to secure the character of the licensed service
(i) the nominated local digital sound programme service the applicant provides is
being broadcast by means of a nominated local radio multiplex services; and (iii)
they are satisfied that the period and times at which the nominated local digital sound
programme service will be avail able under the renewed licence will not be significantly
different, week by week, from those for and at which the licensed local service will be
broadcast. This third criterion is added by this section.

Section 255: Extension of special application procedure for local licences

557.

This section extends to all local licences the specia “fast-track” application procedure
for local licences under section 104B of the Broadcasting Act 1990. This allows the
expedited award of a new licence to the existing licence holder if no declarations of
intent to apply for the new licence are received from a person other than the licence-
holder.

Section 256: Definition of simulcast radio services

558.

This section amends the definition of simulcast radio servicesfound in section 41 of the
Broadcasting Act 1996. Broadly, they are services provided for broadcasting in digital
form and which correspond to national services, as defined by section 245(4)(a) of this
Act.

Section 257: Promotion of simulcast radio services

559.

560.

561.

This section amends Chapter 2 of Part 3 of the Broadcasting Act 1990 (sound
broadcasting services) so that OFCOM promotes the provision of simulcast radio
services. When OFCOM proposeto award anational servicelicence, they must indicate
theamount of digital capacity that national radio multiplex licenseeswill have available
for the broadcasting of simulcast radio services.

*A “national radio multiplex licence” has the same meaning as in Part 2 of the
Broadcasting Act 1996 (digital terrestrial sound broadcasting).

An application for anational service licence must contain the applicant’s proposals (if
any) for providing a digital smulcast of their national analogue radio services. When
determining the recipient of a national service licence, OFCOM may disregard the
requirement under section 100 of the Broadcasting Act 1990 to award the licence to
the absol ute highest bidder and award the licence instead to the highest bidder amongst
those applicants who propose to provide simulcast radio services. In the event of atie
between the highest bidders, OFCOM shall also have the power to exclude applicants
who do not propose to provide simulcast radio services.

Subsection (6) confers on OFCOM the duty to impose conditions in a national service
licence requiring a licensee to provide simulcast radio services where his application
included proposals to provide such services.

Section 258: Radio multiplex services

562.

Where aradio multiplex serviceisreferred to in Part 2 of the Broadcasting Act 1996, it
means a service (i) which is broadcast otherwise than by satellite so as to be available
to members of the public and (ii) which provides, or is capable of providing, two or
more digital sound services for simultaneous broadcast on the same frequency.
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Subsection (3) providesthat it will not be an offenceto provide aradio multiplex service
that is not licensed under the Broadcasting Act 1996. Only where awirel ess tel egraphy
licence provides that any radio multiplex service being broadcast using the station or
apparatus to which that licence relates must itself be licensed, shall that radio multiplex
service require a licence. This will be assumed to be the case where the multiplex
service is provided under alicence under the Broadcasting Act 1996 that wasin force
immediately before this section comes into force and the service is broadcast using a
station or apparatus that is authorised by awireless telegraphy licence.

Section 259: Composition of servicesin radio multiplexes

564.

565.

This section makes changes to section 54 of the 1996 Act (conditions attached to radio
multiplex licences) to alow OFCOM, rather than the Secretary of State, to increase (on
a licence-by-licence basis) the minimum percentage of radio multiplex capacity that
must be devoted to broadcasting services.

The Secretary of State retains the power to vary the lowest percentage that could be
specified by OFCOM in alicence (currently 80%) (see subsections (5) and (6)).

Section 260: Digital sound servicesfor inclusion in non-radio multiplexes

566.

567.

568.

This section amends the definition of national digital sound programme services in
section 60 of the Broadcasting Act 1996. Such servicesmay now be carried by anational
radio multiplex service, a television multiplex service, or even a general multiplex
service.

Subsection (2) amends the definition of digital additional sound services, in section 63
of the same Act, to encompass such services whether provided by means of a radio
multiplex service or a general multiplex service.

Subsection (4) amends section 72 of that Act to define a general multiplex service by
reference to Part 3 of this Act. A general multiplex service is a multiplex service that
is neither atelevision multiplex service nor aradio multiplex service: see section 362
of thisAct.

Section 261: Renewal of radio multiplex licences

5609.

This section amends section 58 of the 1996 Act. Under that section, radio multiplex
licences granted within 6 years of commencement of that section may be renewed for
12 years. This section extends the period during which an extension can be made from
6 to 10 years, and reduces the length of an extension made more than 6 years after
commencement from 12 to 8 years.

Section 262: Community radio

570.

The Secretary of State may by order modify the Act and the Broadcasting Actsto make
specia provision for radio services broadcast mainly for the benefit of the public (or
members of a particular community) rather than for commercial reasons. The services
should confer significant benefits on the public for which they are provided. The order
may restrict advertising and programme sponsorship in the service.

Chapter 4: Regulatory Provisions

Section 263: Application of regulatory regimes

571.

OFCOM must use their Broadcasting Act powers, and their powers under this Act, to
implement and enforce the regulatory regime for each licensed service. The Secretary
of State has the power to remove any condition from the regulatory regime.
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Section 264: OFCOM reports on the fulfilment of the public service remit

572.

573.

OFCOM are to prepare - twelve months after commencement of this section, and
thereafter no less frequently than every five years - a report on the current state of
public service television broadcasting, documenting the extent to which broadcasters
have together satisfied the requirements of the public service television broadcasting
remit set out in this section. In essence, the remit involves the provision of a balanced
diversity of high-quality programming, which meetsthe needs and interests of different
audiences (subsection (4)).

OFCOM are also to haveregard to the more detailed obligations|isted in subsection (6).
Theseinclude obligationsrelating to culture, news and current affairs, sport, education,
entertainment, religion and other beliefs, science, social issues, matters of international
significance, programming for children, and local programming. OFCOM are also
required to have regard to the number of programmes within the services which
are made outside the M25 area. In addition, OFCOM must consider the costs to
the broadcasters of fulfilling their public service television remit and their available
resources.

*the public service broadcasters listed in subsection (12) are the BBC, the Welsh
Authority, the public teletext provider and the providers of licensed public service
channels, namely the providers of Channel 3 services, Channel 4 or Channel 5 (see
section 362).

Section 265: Public service remits of licensed providers

574.

A public service remit applies to each licensed public service channel. For Channel
3 services, and Channel 5, the remit is to provide a range of high quality and diverse
programming. For Channel 4, the remit specifically includes the need for programming
to be innovative, creative and distinctive, for it to take account of cultural diversity
and to make a significant contribution to meeting the need for licensed public service
channelstoinclude educational programmes. For the public tel etext service (transmitted
in both analogue and digital form) the remit is to provide a range of high quality
and diverse text material. Licences relating to each of these must include a condition
requiring that the public service remit be satisfied.

Section 266: Statements of programme policy

575.

576.

577.

The provider of a licensed public service channel must publish an annual statement
of programme policy, and must review its performance against this statement. The
statement must demonstrate how, in the coming year, the broadcaster will satisfy its
public service remit, as well as those more specific programming obligations under
sections 277 to 296 of the Act, and report on how successful it was in doing so in the
previous year.

Subsection (4) provides that the statement should take account of OFCOM’s guidance
on its preparation, and should have regard to the reports of OFCOM as described in
the notes to section 264 above and section 358 below. Particular regard should be had
to the latest such report. Subsection (7) states that licences for public service channels
may include conditions relating to the treatment of any “previous statement of policy”
made by the licensee. However, subsection (9) provides that such conditions may not
postpone the time at which the licensee is required to make his first statement of
programme policy under this section.

Thefirst statement should be published as soon as possible after this section comesinto
force. The term “previous statement of policy” is defined in subsection (8).
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Section 267: Changes of programme policy

578.

The statement described in the notes to section 266 above must not contain proposals
for what isto be regarded (taking account of OFCOM'’ s guidance) as amaterial change
inthe character of the channel, unless OFCOM have been consulted and the provider of
the channel hastaken account of OFCOM’ sviews. If thisprocess has not been followed,
OFCOM may insist that the provider publish arevised statement that has been approved
by OFCOM. In determining what constitutes a material change, regard is to be had to
OFCOM’s guidance and to the time over which the change (and any related change)
will take effect. OFCOM are obliged to review their guidance from time to time and
amend it as appropriate.

Section 268: Statements of service policy by the public teletext provider

579.

580.

581.

This section sets out similar requirements to section 266. The provider of the public
teletext service must publish an annua statement of policy, and must review its
performance against this statement. The statement must demonstrate how, inthe coming
year, the provider will satisfy its public service remit and report on how successful it
wasin doing so in the previous year. The statement must also address, where relevant,
both analogue and digital teletext services.

Subsection (5) provides that the statement should take account of OFCOM’s guidance
on its preparation, and should have regard to the reports of OFCOM as described in the
notes to section 264 above and section 358 below. Particular regard should be had to
the latest such report. Subsection (8) states that licences for the public teletext provider
may include conditions relating to the treatment of any “previous statement of policy”
made by the licensee. However, subsection (10) provides that such conditions may
not postpone the time at which the licensee is required to make his first statement of
programme policy under this section.

Thefirst statement should be published as soon as possi bl e after this section comesinto
force. The term “previous statement of policy” is defined in subsection (9).

Section 269: Changes of service policy

582.

This section mirrors section 267. The statement described in the notes on section 268
above must not contain proposals for what is to be regarded (taking account of
OFCOM'’sguidance) asamaterial changeinthe character of the service unless OFCOM
have been consulted and the service provider has taken account of OFCOM'’s views.
If this process has not been followed, OFCOM may insist that the provider publish a
revised statement that has been approved by OFCOM.

Section 270: Enforcement of public service remits

583.

584.

This section providesfor the case where OFCOM conclude that aprovider of alicensed
public service channel or the publicteletext provider hasfailed to fulfil its public service
remit, or has not contributed adequately to the general requirements for public service
broadcasting. If OFCOM are of the opinion that this failure is serious, and cannot be
excused by reference to economic or market conditions, OFCOM may exercise their
powers under this section. Before doing so, OFCOM must also consider the factors set
out in subsection (3) regarding the provider’s remit and more general performance.

OFCOM may have recourse to a number of powers. Subsection (4) provides that
OFCOM may direct that the provider amend his policy statement as directed, and
may direct that the provider remedy its failure to fulfil satisfactorily its public service
obligations. Such directions are to be accompanied by a reasonable timetable for
compliance and guidance as to how OFCOM will decide whether the failure has been
remedied and whether they will exercise their powers under subsection (6).
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If OFCOM are satisfied that their directions have not been complied with, that the
provider is till failing its public service remit, and that this reasonably merits variation
of the provider's licence, they may replace the self-regulatory regime described in
the notes above with more detailed regulation (subsection (6)). In other words, the
conditions set under sections 265 to 269 would be replaced by specific conditions set
by OFCOM in order to ensure that the provider fulfilsits public service remit.

One of the general objectives of the Act is that OFCOM be required to review
continually the need for regulation in the sector, ensuring that unnecessary regulatory
burdens are neither imposed nor maintained. In accordance with this de-regulatory
approach, subsection (8) gives OFCOM the power, having previously exercised their
powers in accordance with subsection (6), to vary again a provider’s licence in order
to reinstate the conditions imposed under sections 265 to 269, and to remove or amend
any specific conditions that were inserted in their place.

Before giving any direction, or exercising any of their powers, under this section,
OFCOM shall consult the provider affected.

Section 271: Power to amend public service remits

588.

This section provides the Secretary of State with the power to make an order amending
the public service remits under section 261 for any licensed public service channel or
the public teletext service, thelist of public servicetelevision broadcasting purposes set
out at section 264(4), and the list of more detailed matters set out at subsections (5) and
(6) of section 264. No such order may be made unless OFCOM have recommended itin
areport under section 229 or 264, unless subsection (3) applies. Before recommending
the making of an order under this provision OFCOM will be under an obligation to
consult members of the public, such public service broadcasters (including the public
teletext service provider if appropriate) as are likely to be affected by the proposed
change and other providers of television and radio services as appropriate. Before
making an order the Secretary of State must consult OFCOM, the public service
broadcasters likely to be affected and other relevant providers. Any order made by the
Secretary of State will be subject to the affirmative resolution procedure.

Section 272: Must-offer obligationsin relation to networks

589.

This section requires OFCOM to include in the licences for every licensed public
service channel, the public teletext service and every licensed television service added
to the list of must-carry services under section 64 conditions which they consider
appropriate for securing the three following objectives:

» that digital channels or services on the list of must-carry services under section 64
are offered for broadcasting and distribution over every appropriate network;

e that each provider of those channels or services enters into arrangements which
ensurethat their digital channelsor servicesand any ancillary servicesare broadcast
or distributed on appropriate networks so that those channel s and services are made
available for reception by as many members of the intended audience (as defined
in subsection (7)) for agiven service as possible; and

» that such arrangements prohibit the provider of the network from charging for
reception of the channels or services.

*An*“appropriate network” isdefined in subsection (7) asanetwork used to provide
public electronic communications services to a significant number of end-users as
their principal means of receiving television programmes.

Section 273: Must-offer obligationsin relation to satellite services

590.

This section requires OFCOM to include in the licences for every licensed public
service channel, the public teletext service and every other licensed television service
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specified by the Secretary of State conditions which they consider appropriate for
securing the following three objectives:

» that digital channelsor servicesto which thissection appliesare offered asavailable
for broadcast by means of every satellite television service available for reception
in the whole or a part of the United Kingdom,

» that each provider of those channels or services enters into arrangements which
ensure that its digital channels or services and any related ancillary services are
broadcast by means of satellite television services, such that they are available
for reception by as many members of the intended audience (as defined in
subsection (7)) for a given service as possible; and

e that such arrangements prohibit a charge being imposed for the reception of the
channel or service.

*A “satellite television service” is defined in subsection (7) as a service which
consists of broadcasting television programme services from a satellite and is used
by a significant number of persons as their principal means of receiving television
programmes.

These objectives apply to a service or channel only whilst its digital form is included
in thelist of “must-provide” services for the purpose of section 274 (see below).

Section 274: Securing reception of must-provide servicesin certain areas

592.

593.

This section requires OFCOM to include in the licences for every licensed public
service channel, the public teletext service and every licensed television service added
to the list of must-provide services under section 275 conditions which secure the
reception of those services. Such conditions may provide that where persons required
to provide must-provide services fail to enter into or maintain arrangements that meet
the regquirements of subsection (3), OFCOM may impose such arrangements. Before
doing so, OFCOM must consult all persons who provide must-provide services. The
arrangements that may be entered into by, or imposed upon, providers of must-provide
services must secure that, where necessary, any member of the intended audience (as
defined in subsection (10)) for a given service, who has bought the relevant equipment
(for instance a dish and a digital satellite decoder), has available to them a facility
for receiving the must-provide services (including any that are broadcast by satellite)
and that this is made available free of charge. This applies only where that person
could not otherwise (e.g. by digital terrestrial broadcasting) receive the service to an
acceptable technical standard. The effect of the arrangements currently, for example,
would be to require the relevant broadcasters to supply “smart” cards for the operation
of receiving equipment that will permit reception of the free-to-view services (“solus
cards’). The broadcasters must share the costs involved. They must also establish
complaints procedures and ensure that these procedures are publicised in accordance
with OFCOM'’s guidance. Any such arrangements will only take effect if approved by
OFCOM.

Subsections (6) and (7) clarify when reception of aserviceisto beregarded asbeing free
of charge. Subsection (8) providesthat OFCOM shall determine the quality of reception
required before someone can be treated for the purpose of this section as receiving a
servicein an intelligible form.

Section 275: Must-provide services for the purposes of s.274

594.

This section provides that the list of must-provide services for the purposes of
section 274 includes the following: every service of digital television programmes
provided by the BBC and in relation to which OFCOM have functions; the Channel 3
services, Channel 4 and Channel 5 services, so far asany of them are provided in digital
form; SAC Digital; and the digital public teletext service. The Secretary of State may
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by order amend the list of must-provide services. In exercising this power, she must
have regard to the public benefit to be secured by the maodification, the likely financial
effects of the proposed modification on the affected parties and the proportionality of
these effects when set against the public benefit secured.

Section 276: Co-operation with the public teletext provider

595.

OFCOM are to include, in each licence to provide a Channel 3 service or Channel 4,
conditionsthat securethat the public teletext provider and any person authorised by him
under section 220 have access to such of the facilities of the relevant provider as are
needed in order to provide the public teletext service. A provider of aChannel 3 service
or Channel 4 may require the public teletext provider and authorised persons to pay a
reasonabl e charge for such access. Similar provisions apply to the Welsh Authority: see
paragraph 11 of Schedule 12.

Section 277: Programming quotas for independent productions

596.

597.

598.

OFCOM areto include conditionsin the licences of all licensed public service channels
in order to secure that at least 25 per cent (or such other figure as is substituted by
the Secretary of State by order) of the time allocated to the broadcasting of qualifying
programmes on that channel is alocated to the broadcasting of a range and diversity
(judged both in terms of the types of programmes involved and of the cost of their
acquisition) of independent productions.

*“qualifying programmes’ are defined in subsection (2)(a) as programmes of
such a description as the Secretary of State may by order specify as qualifying
programmes. Paragraph 34 of Schedule 18 provides that any order under the
Broadcasting Act 1990 asto the definition of qualifying programmes shall continue
to be effective after the commencement of sections 277 and 309 of the Act and
paragraphs 1 and 7 of Schedule 12 to the Act.

**independent productions’ are defined in subsection (2)(b) as programmes of
such a description as the Secretary of State may by order specify as independent
productions. Paragraph 34 of Schedule 18 provides that any order under the
Broadcasting Act 1990 as to the definition of independent productions shall
continue to be effective after the commencement of the Act as specified above.

**licensed public service channels’ are defined in section 362 as meaning any of
the following services (whether provided for broadcasting in digital or in analogue
form): any Channel 3 service, Channel 4 and Channel 5.

OFCOM may give directions to the providers of the licensed public service channels
for the purpose of carrying over to one or more subsequent years any shortfall for any
year in meeting the independent productions quota.

The Secretary of State may also provide, by order, that OFCOM include conditions
in the licences of the licensed public service channels in order to secure that, in each
year, not less than a specified percentage of the programming budget for that channel
is applied in the acquisition of independent productions. These conditions may apply
as well as, or instead of, the requirement to allocate 25% of airtime to independent
productions.

*“programming budget” is defined in subsection (13) as the budget for the
production and acquisition of qualifying programmes.

Section 278: Programming quotas for original productions

590.

OFCOM aretoinclude conditionsin thelicences of al licensed public service channels
in order to secure that an appropriate amount of airtime is allocated to origina
productions and that the time allocated is divided as may be appropriate between
peak viewing times and other times. OFCOM may a so include conditions excluding
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specified descriptions of programmes from the cal culation of the necessary proportion
of original productions. Before including such a condition, OFCOM must consult the
licence holder on whom it is to be imposed.

*References to origina productions in section 278 are to programmes of such
description as the Secretary of State may by order specify as original productions.
The Secretary of State may confer such discretions on OFCOM as she seesfit for
the purposes of the order. The Secretary of State must consult OFCOM, the BBC
and the Welsh Authority before making any order under this section.

*“Peak viewing time” is defined in subsection (10) as such time as appears to
OFCOM to be —actually or potentialy - a peak viewing time for any given public
service channel.

Section 279: News and current affairs programmes

600.

OFCOM are to include conditions in the licences of all public service channels in
order to secure that the programmes included on those channels include news and
current affairs programmes and that the time all ocated to the broadcasting of news and
current affairs programmesis an appropriate proportion of thetotal time allocated to the
broadcasting of all other programmes. Such programmes are to be of a high standard,
and are to cover both national and international matters. News programmes should be
broadcast at interval s throughout the day, and the times at which both news and current
affairs programmes are to be broadcast should include an appropriate amount of peak
viewing times. OFCOM must consult with the channel provider before determining the
proportion of broadcasting timeto be allocated to news and current affairs programmes
and what constitutes a peak viewing time.

*“peak viewing time” is defined in subsection (5) as such time as appears to
OFCOM to be — actually or potentially — a peak viewing time for that channel.

Section 280: Appointed news providersfor Channel 3

601.

602.

603.

OFCOM are to include in every regional Channel 3 licence conditions to secure
nationwide broadcasting of news programmes that are able to compete with other
television news programmes broadcast nationwide in the United Kingdom. Such
conditions must require that all holders of regional Channel 3 licences maintain
arrangements for the appointment of a single body corporate as the appointed news
provider and that at all timeswhen alicenseeis providing aregional Channel 3 service
thereis anews provider appointed under those arrangements.

Subsection (3) provides that OFCOM must approve the terms of appointment, to
ensure that the finances of the appointed person are adequate to meet news obligations
throughout the period of appointment. Holders of the regional Channel 3 licences and
the body which is the appointed news provider are required to provide OFCOM with
all such information as they may need to ensure that the necessary arrangementsarein
place and working effectively.

Subsection (5) provides that news programmes must always be provided by the person
who is the appointed news provider, and must be broadcast simultaneously with the
broadcasting of news programmes included in other regional Channel 3 services.

Section 281: Disqualification from appointment as news provider

604.

OFCOM may impose conditions to ensure that a body does not become or remain the
appointed news provider (i) if it isadisqualified person under Part 2 of Schedule 2 to
the 1990 Act in relation to a Channel 3 licence (such as a local authority, a political
body, the BBC, the Welsh Authority or aChannel 4 company) or (ii) if therewould bea
contravention of Part 1 of Schedule 14 tothisAct if that body held alicenceto providea
Channel 3 service, (e.g. because the body hasinterestsin national or local newspapers).
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Section 282: Power to repeal or modify Channel 3 news provider provisions

605. This section allows the Secretary of State, by an affirmative procedure order, to
repeal or modify the provisions of section 280 or 281. Unless simply giving effect
to recommendations made by OFCOM, the Secretary of State must consult OFCOM
before making an order under this section.

Section 283: News providersfor Channel 5

606. The Secretary of State may by order impose reguirements for the provision of Channel
5 news programmes that correspond to the news provider provisions for Channel 3
services, with such modifications as the Secretary of State sees fit. An order may
only be made on OFCOM’ s recommendation or after consulting OFCOM. Before the
Channel 5 licence is varied, the licence-holder must be given an opportunity to make
representations to OFCOM.

607. The Secretary of State is prohibited from imposing new obligations in relation to
Channel 5 unless she is satisfied that Channel 5's share of the audience is broadly
equivalent to that for the services comprising Channel 3.

Section 284: News provision on the public teletext service

608. OFCOM are to include in the licence of the public teletext provider conditions that
secure that newsitems are included in public teletext services, and that they are up-to-
date and regularly revised.

Section 285: Code relating to programme commissioning

609. OFCOM are to include conditions in the licences of every licensed public service
channel in order to secure that the channel provider draws up, from time to time revises
and complies with a code of practice setting out the principles he will apply when
agreeing terms for the commissioning of independent productions. The code must be
submitted to OFCOM for approval and will have effect only if approved by OFCOM.

610. OFCOM must issue general guidance setting out the procedure for drawing up and
revising the code and the matters to be covered. OFCOM’ s guidance may not however
specify particular terms to be included in agreements to which the guidance relates.
OFCOM must ensure that there is always published guidance for the purposes of
this section in force and must consult the providers of the licensed public service
channels, personswho makeindependent productions (or persons appearing to OFCOM
to represent them), the BBC and the Welsh Authority before issuing or revising the
guidance.

*an “independent production” has the same meaning as in section 277.

Section 286: Regional programme-making for Channels 3 and 5

611. OFCOM may includein every licencefor aChannel 3 service conditionsto secure that,
where Channel 3 programmes are broadcast in more than one Channel 3 area, asuitable
proportion of those programmes that are made in the United Kingdom are made outside
the area enclosed by the M25. Such programmes should make up a suitable range of
programmes. An associated requirement is that Channel 3 providersinvest sufficiently
in programme production at a suitable range of production centresin different parts of
the United Kingdom outside the area enclosed by the M25. None of these requirements
need beincluded asalicence condition for anational Channel 3 service, unlessOFCOM
consider thisto be appropriate having regard to the nature of the service. OFCOM must
consult the licence holder on whom conditions under this section are to be imposed
before imposing the conditions.
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*a “national Channel 3 service” is defined in section 362 as a Channel 3 service
provided between particular times of the day for more than one area for which
regional Channel 3 services are provided.

OFCOM are aso to include conditions in the licence for Channel 5 in order to ensure
that a suitable proportion of Channel 5 programmes that are made in the United
Kingdom are made outside the area enclosed by the M25. Such programmes should
comprise a suitable range of programmes. The Channel 5 provider must aso invest
sufficiently in programme production at a suitable range of production centres in
different parts of the United Kingdom outside the area enclosed by the M25.

Section 287: Regional programmes on Channel 3

613.

614.

615.

OFCOM aretoincludein national, regional and local Channel 3 licences conditionsto
secure that the areas served by the licensee are provided with programmes appropriate
to the area concerned. In relation to regional and national services, the objectivesto be
secured are set out in subsections (1) and (4), respectively, and include ensuring that
a sufficient amount of time is given in the service to regiona programmes, including
news programmes, which are of high quality, that a suitable proportion of regional
programmes included in the service consists of programmes made in the relevant
regional area and that a sufficient proportion of such programmes are broadcast at or
around peak time.

*“regional programme” is defined in subsection (8) as - in relation to a regional
Channel 3 service — a programme included in that service as being of particular
interest to personswithin the areacovered by the serviceor - inrelation to anational
Channel 3 service — as being of particular interest to persons within a particular
area of the United Kingdom.

In this section, a Channel 3 service is a local service if it is required to
provide programmes for specific areas or specific communities within that region
(subsection (7)). In the case of a local service, OFCOM may include conditions
requiring that a sufficient amount of timeisgiven in the service to an appropriate range
of local programmes, including news programmes, which are of high quality; that a
sufficient proportion of such programmes are broadcast at or around peak time; and that
an adequate proportion of such programmes have been produced in therelevant locality.

*“|local programme’ is defined in subsection (7) as a programme included in a
regional Channel 3 service for part of an area, or for a particular community.

Before including a licence condition in this respect OFCOM must consult the licence
holder on whom it is to be imposed.

Section 288: Regional programme-making for Channel 4

616.

OFCOM are to include in the Channel 4 licence conditions providing that a suitable
proportion of the programmesto be broadcast on Channel 4 that are made in the United
Kingdom are made outside the area enclosed by the M25. Such programmes should
comprise a suitable range of programmes. The Channel Four Television Corporation
must also invest sufficiently in programme production at a suitable range of production
centresin different parts of the United Kingdom outside the area enclosed by the M25.
Before imposing a condition under this section, OFCOM must consult the Corporation.

Section 289: Regional mattersin the public teletext service

617.

OFCOM must include, in the public teletext service licence, conditions which ensure
that an appropriate proportion of material reflecting the interests of the different regions
of the United Kingdom isincluded in the analogue and digital teletext services.
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Section 290: Proposalsfor arrangements

618.

Any application for aregional Channel 3 licence must include the applicant’ s proposals
for participating in networking arrangements. OFCOM may publish guidance for
applicants on the kinds of proposals which they are likely to consider satisfactory.

* For the purposes of Part 3, arrangements are networking arrangementsif they: (1)
apply to all holders of regional Channel 3 licences; (2) allow programmes made,
commissioned or acquired by aChannel 3 licensee to be made availableto all other
regional Channel 3 licensees for broadcasting; and (3) enable regional Channel 3
services (taken as awhol€) to compete effectively with other television programme
services provided in the United Kingdom.

Section 291: Obligation asto making and continuance of approved arrangements

6109.

620.

OFCOM are to include in every regiona Channel 3 licence conditions to secure
that, where no arrangements imposed by OFCOM under section 292 are in force, the
licensee has entered into and given effect to networking arrangements (including any
modification thereto) that are approved by OFCOM in accordance with Schedule 11.
The Chapter | prohibition of the Competition Act 1998 doesnot apply to any networking
arrangements that have been approved by OFCOM in accordance with any licence
condition imposed by them under this section or that have been considered and
approved under Schedule 4 to the Broadcasting Act 1990 (subsection (3)).

Under paragraph 36 of Schedule 18, networking arrangements that are in force
immediately before the commencement of this section and have been approved under
section 39 of the Broadcasting Act 1990 will be treated as if approved by OFCOM
under this section.

Section 292: OFCOM’s power to impose arrangements

621.

Any notice published by OFCOM stating that they propose to award one or more
regional Channel 3 licences must specify a date by which networking arrangements
must be entered into if they are to be effective before the new Channel 3 licensees
start to provide their licensed services. If suitable networking arrangements do not
exist by that date or subsequently cease to apply, OFCOM may impose appropriate
networking arrangements on all regiona Channel 3 providers, including the new
licensee. Subsection (7) allows OFCOM to set licence conditions appropriate for
securing that regional Channel 3 providers comply with networking arrangements
imposed under this section. The imposed networking arrangements will cease to
have effect if the licence holders bound by those arrangements enter into alternative
networking arrangements which are approved by OFCOM.

Section 293: Review of approved networking arrangements etc.

622.

This section imposes aduty on OFCOM to carry out general reviews of the networking
arrangements approved under section 291 or imposed under section 292. The first
review must be carried out no morethan six monthsafter thelast closure datefor an offer
of areplacement regional Channel 3 licence, made under section 215. Reviews must be
undertaken yearly thereafter. OFCOM may also, at any other time, carry out areview
of whether the networking arrangements continue to satisfy one of the two competition
tests set out in paragraph 6 of Schedule 11 (approval, imposition and modification of
networking arrangements).

*The first competition test is that the networking arrangements do not have the
object or effect of preventing, restricting or distorting competition within the United
Kingdom. The second competition test isthat the networking arrangements do have
such an object or effect but would satisfy the criteria set out in section 9 of the
Competition Act 1998 (agreements contributing to improving the production or
distribution of goods or to promoting technical or economic progress).
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Where, following areview, OFCOM are satisfied that modifications to the networking
arrangements are required, they may requireregional Channel 3 licenseesto give effect
to those modifications or, in the case of arrangementsimposed under section 292, make
those modifications themselves. OFCOM may not require modifications to be madeto
approved networking arrangements already in force without conducting areview under
section 293 unless they have the consent of the Channel 3 licensees affected by the
modification.

Subsection (7) alows OFCOM to set licence conditions that secure that Channel 3
licensees give effect to any modifications of the networking arrangements proposed by
OFCOM.

Section 294: Supplemental provision about networking arrangements

625.

626.

627.

628.

629.

630.

631.

Schedule 11 sets out the procedures to be followed by OFCOM when approving,
imposing or modifying networking arrangements under sections 291 to 293.

Where networking arrangements (and modifications thereto) are submitted to OFCOM
for their approval, OFCOM must publish a description of those arrangements and
allow third parties a reasonable period of time to comment on them. OFCOM may
then approve, or conditionally approve, or reject the arrangements (or modifications
to them). Before deciding to give a conditional approval requiring changes to the
arrangements, OFCOM must consult each holder of aregional Channel 3 licence about
the changes. OFCOM must then, subject to confidentiality, publish their decision and
their reasons for it. Once arrangements have been approved by OFCOM they are not
to be modified without OFCOM'’ s approval.

Paragraph 5 requires OFCOM to publish, subject to confidentiality, reports explaining
any networking arrangements that they impose under section 292 and the outcome of
any reviews carried out under section 293.

Under paragraphs 6 and 7, OFCOM must not approve, impose or modify any
networking arrangements under sections 291 to 293 unless:

» they are satisfied that the arrangements satisfy the first or second competition tests
(as described in the note to section 293 above); and

» they consider that the networking arrangements represent a satisfactory means of
achieving the purpose of enabling regional Channel 3 services (taken as a whole€)
to compete effectively with other television programme services provided in the
United Kingdom. OFCOM must also take into consideration the likely effect of the
arrangements on the ability of regional Channel 3 licensees to maintain the quality
and range of their regional programmes and the regional character of their services.

Under paragraph 8, OFCOM may not approve, impose or modify any networking
arrangements where it appears to them that they are likely to prejudice the ability of
regional Channel 3 licensees to comply with their public service remits or conditions
imposed under sections 286, 287 or 352.

Paragraph 9 confers a right of appea against OFCOM'’s decisions concerning the
competition aspects of networking arrangements. The right of appea extends to any
holder of aregional Channel 3 licence. An appea may be brought only by sending a
notice of appeal to the Competition Appea Tribunal (CAT) and on the grounds listed
in sub-paragraph (4). A Channel 3 licensee is not required to comply with OFCOM’s
decision, pending the outcome of the appeal.

The CAT isto decidethe appeal onthe merits. The CAT isto decidewhether OFCOM’ s
decision was appropriate and may confirm OFCOM’ s decision or issue any directions
it considers are necessary to give effect to its decision. OFCOM must comply with any
such directions. A decision of the CAT may be appeal ed under paragraph 11 on apoint
of law to the Court of Appeal or, in Scotland, to the Court of Session. Such an appeal
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may, with the permission of the CAT or the appellate court, be brought by a party to
the original CAT proceedings.

Paragraph 12 allows OFCOM to require any person to provide them with information
necessary to enable OFCOM to carry out their functions under section 293 or
Schedule 11. Sub-paragraph (4) limits the types of document that OFCOM may
demand. The High Court, the Court of Session or, in Northern Ireland, the High Court
or ajudge of the High Court may, on an application made by OFCOM, enquire into
whether aperson hasrefused or otherwisefailed (without reasonable excuse) to comply
with a request from OFCOM. If the court is satisfied that that is the case, the person
concerned may be punished asif he had been held in contempt of court (paragraph 13).

A person is guilty of an offence under paragraph 13 if he:
e intentionally alters, suppresses or destroys a document requested by OFCOM; or

* knowingly or recklessly provides OFCOM with false or misleading information
himself or knowingly or recklessly provides false or misleading information to a
third person which he knows will be provided to OFCOM.

The penalties to which any person found guilty of committing an offence will be liable
are set out in sub-paragraph (11).

Section 295: Involvement of C4 Corporation in programme-making

635.

OFCOM are to include in the Channel 4 licence a condition prohibiting the Channel
Four Television Corporation from being involved in making programmes to be aired
on Channel 4, except as permitted by OFCOM.

Section 296: Schools programmes on Channel 4

636.

637.

OFCOM are to include in the Channel 4 licence any conditions necessary to ensure
that Channel 4 broadcasts a sufficient proportion of schools programmes. This may be
achieved by setting a minimum number of hours (in term time or within normal school
hours) that must be dedicated to schools programming. The Corporation may also be
required to finance the production of schools programmes, to acquire such programmes
from others and/or to produce any materials that may be necessary to ensure the
effective use of such programmes. The programming should be of a high standard and,
in producing their schools programmes, the Corporation should consult such persons
concerned with schools or schools programmes as OFCOM direct. OFCOM must
consult the Corporation before imposing any conditions under this section.

*schools programmes  are defined in subsection (12) as programmes which are
intended for use in schools.

Subsection (11) provides that the requirement in section 34 of the Broadcasting Act
1990, that a suitable proportion of the programmes which are included in Channedl 3
services and Channel 4 and 5 (taken as a whole) are schools programmes, shall no

longer apply.

Section 297: Channd 4 contribution towards national television archive

638.

639.

This section amends section 185 of the Broadcasting Act 1990 to allow OFCOM to
determine the amount of money that the holder of the Channel 4 licence must contribute
after the television transfer date towards the expenses of maintaining a television
archive for the United Kingdom.

Section 185 aready requires such contributions from holders of Channel 3 and 5
licences and similar arrangements apply to the BBC under the BBC Agreement.
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Section 298: Conditions prohibiting interference with other services

640. OFCOM must include in the licence for the public teletext service conditions that
prohibit the public teletext service provider from causing interference with any
television broadcasting service on whose frequency it is provided or any other wireless
telegraphy transmissions.

Section 299: Categorisation of listed events

641.  Thissection amends section 97 of the Broadcasting Act 1996 to providefor the existing
concept of ‘listed events’ to be divided into two categories, caled ‘group A’ and ‘ group
B’. Listed eventsare sporting or other events of national interest, which the Secretary of
State haslisted for the purpose of attracting the legal consequences provided for by Part
4 of the 1996 Act. The amendment requires all listed events to be allocated to one of
these groups. When an event is listed, the Secretary of State will alocate it to a group,
and she may decide to move a listed event from one group to another, subject to the
same consultation reguirements that already apply to a decision to list an event. The
existing requirement to consult the ITC is replaced by one to consult OFCOM.

Section 300: Effects of categorisation of listed events

642.  Subsection (1) amends section 99(1) of the Broadcasting Act 1996 so that it applies
only to Group A listed events. Section 99(1) makesacontract void if it purportsto grant
exclusiverightsto televise alisted event live for reception in the UK. It will, therefore,
become possiblefor valid contractsto be made granting such exclusiverightsinrelation
to group B events.

643.  Subsection (2) amends section 101 of the Broadcasting Act 1996. That section currently
prohibits atelevision service provider who provides, for reception in the UK, a service
faling within either of the categories set out in section 98(1) of the 1996 Act from
including in that service live coverage of the whole or any part of alisted event unless
either the live rights have also been acquired by another person providing a service
in the other of those two categories, or the ITC has given its consent. As well as
replacing references to the I TC with references to OFCOM, the amendment introduces
anew ground on which live coverage can be included without satisfying either of those
existing grounds. The new ground applies only to group B events, and requires that
rights to provide adequate alternative coverage have been acquired by one or more
persons, other than the person proposing to include the live coverage in his service,
who satisfy the requirements of regulations made under section 104ZA of the 1996
Act (which isinserted by section 302 of this Act). The amendments aso make minor
drafting improvements.

Section 301: Code relating to listed events

644.  Thissection amends section 104 of the Broadcasting Act 1996, which makes provision
for an ITC Code for various purposes of Part 4 of that Act. The amendment transfers
responsibility to OFCOM and repeals one of the Code's existing functions, that of
specifying the circumstances in which the televising of listed events is, or is not, to
be treated as live for various purposes of Part 4 (which becomes instead a function of
regulations under section 104A, which isinserted by section 302 of this Act).

645. Paragraph 51 of Schedule 18 provides that until OFCOM draw up a code under this
clause, the code drawn up by the ITC under section 104 of the Broadcasting Act 1996
shall have effect.

Section 302: Regulations about coverage of listed events

646. This section inserts a new section 104ZA into the Broadcasting Act 1996 enabling
OFCOM to make regulations for determining, for the purposes of Part IV of that Act,
first, the circumstances in which the televising of listed events is, or is not, to be
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treated as live and, secondly, what is to be taken to represent the provision of adequate
alternative coverage (the first function was formerly one of the Code drawn up under
section 104, and the second is relevant to the amendment of section 101 made by
section 300 of this Act).

Section 303: Code relating to provision for deaf and visually impaired

647. This section provides that OFCOM are to draw up, publish and maintain a code
giving guidance as to the extent to which the services to which the section applies
should promote their understanding and enjoyment by persons who are deaf or hard
of hearing, persons who are blind or partially-sighted and persons with a dual sensory
impairment. Subsections (4) and (5) set out obligations on the services set out at
subsection (12) that must, from the fifth and tenth anniversaries respectively of the
‘relevant date’ (which is defined in section 305), be fulfilled. Subsection (4) sets
out targets in respect of subtitling, and subsection (5) sets out targets in respect of
subtitling, audio-description and sign language. The total of programmes from which
that proportion is set shall exclude such programmes as OFCOM consider should be
excluded under subsection (7) having regard to the factors set out in subsection (8).
OFCOM may also set interim targets and exclude different descriptions of programmes
in relation to different services. Where OFCOM are satisfied that a service is a specia
case they may exclude all the programmes in that service.

Section 304: Procedure for issuing and revising code under s. 303

648.  Beforedrawing up the code described in the notes to section 303 above, OFCOM shall,
as they see fit, consult with representatives of the deaf or hard of hearing, blind or
partialy-sighted, and dual sensory impaired, aswell aswith those providing therelevant
services. When the code is published it shall be in aform easily accessed by those who
are deaf or hard of hearing, those who are blind or partially-sighted, and those with a
dual sensory impairment.

Section 305: Meaning of “relevant date” in s. 303

649. This section defines “relevant date” for the purposes of section 303. The definition
varies according to the service in question, and when provision of that service
commenced.

Section 306: Power to modify targetsin s. 303

650. The Secretary of State, following consultation with OFCOM, may by order increase
the target percentages set out in subsection (4) of section 303, or substitute a different
anniversary, where it appears that the obligation set out in that subsection has been or
islikely to be fulfilled before the specified anniversary. She may also substitute a later
anniversary for the one specified in subsection (5) or substitute a higher percentage.

Section 307: Observance of code under s. 303

651. OFCOM are to include in the licence for every service to which this section applies
(namely, any of the serviceslisted in section 303(12)) conditions requiring that the code
provided for in section 303 is observed.

Section 308: Assistance for the visually impaired with the public teletext service

652. OFCOM are to include in the licence for the public teletext service conditions to
secure, so far asisreasonable and practicable, that the serviceincludesfeatures enabling
persons with disabilities affecting their sight to use the service.
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Section 309: Quotas for independent programmes

653.

OFCOM aretoincludein every licence for adigital television programme service that
is not comprised in alicensed public service channel conditions to secure that at |east
10 per cent of the time allocated to the broadcasting of qualifying programmes in the
serviceisallocated to the broadcasting of arange and diversity (judged both in terms of
the types of programmes involved and of the cost of their acquisition) of independent
productions. The Secretary of State may, by order, and having consulted OFCOM, vary
this percentage and determine what are to be considered “ qualifying programmes” and
“independent productions”.

Section 310: Code of practice for electronic programme guides

654.

655.

656.

657.

OFCOM must draft and maintain a code of practice for the provision of electronic
programme guides (EPGs). This must ensure that EPG providers give the listing and/
or promotion of the programmes on public service channels an appropriate degree of
prominence, as determined by OFCOM. This abligation also applies to the means of
selecting and accessing the programmes on these channels from an EPG.

These obligations are expressed by reference to “intended audience” (defined in
subsection (7)). This has the effect that, where the provider of apublic service channel
provides the channel in regional versions, in any given region the channel’s most
prominent EPG listing will be occupied by the programmes provided for that region.
Programmes on the other regional versions of that channel will usually be found listed
further down the EPG.

*an “electronic programme guide” is defined, for the purposes of this section, in
subsection (8) asaservice which comprises (i) thelisting and/or promotion of some
or al of the programmes included in any one or more programme services the
providers of which are, or include, persons other than the provider of the guide and
(i) afacility for obtaining access, in whole or in part, to the programme service so
far asit ispromoted or listed in the guide. Asat the date of Royal Assent, the only
EPGs available are principally visual services. However, the Act has been drafted
to provide for EPGs whether their features are wholly visual, or a combination of
sound and vision, or even (if they are devel oped) EPGsthat operate wholly in sound.

The code must also ensure that providers of guides comply with any decision of
OFCOM that specified features should be incorporated in the guidesin order to (i) help
people who have disabilities affecting their sight and/or hearing to use the guides for
the same purposes asthey are used by those without such disabilitiesand (ii) ensure that
such people are informed about and are able to use any assistance provided for themin
relation to the programmes listed and/or promoted.

For the purposes of these provisions the public service channels are the BBC's
television services in digital form, any Channd 3 service in digital form, Channel 4
in digital form, Channel 5 in digital form, S4C Digital, and the digital public teletext
service. Subsection (5) provides the Secretary of State with a power to amend this list
by order, though she must not do so without consulting OFCOM (subsection (6)).

Section 311: Conditions to comply with code under s. 310

658.

OFCOM are to include in every licence for a service which comprises or includes the
provision of an electronic programme guide conditions to secure the observation of the
code provided for in section 310.

Section 312: Character and coverage of sound broadcasting services

659.

This section amends section 106 of the Broadcasting Act 1990 dealing with the
character and coverage of radio services. Broadly, OFCOM are to set such conditions
as are necessary for maintaining the character of the service. The character of the
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service includes the music and spoken material selected for inclusion in that service.
The conditions may provide that OFCOM may only consent to a departure from the
origina character if such a departure would not substantially change that character,
if the departure would not narrow the range of relevant independent radio services
available in the area covered by the service, if, in the case of local licences, there is
user demand for the changes that the departure would effect or if the departure would
be in the interests of competition.

**Relevant independent radio services’ consist of sound broadcasting services,
radio licensable content services and additional radio services that fall within the
scope of OFCOM'’ s regulatory functions under section 245.

660. OFCOM may alow alocal licence holder to extend the areato which he broadcasts, but
only if such an extensionisnot significant and isjustified by exceptional circumstances.

Section 313: Consultation about change of character of local service

661. This section adds a new section 106A to the Broadcasting Act 1990. It requires
OFCOM, before agreeing to a substantial departure from the character of alocal or
national analogue service, to publish a notice specifying the proposed departure and
the period within which representations may be made to OFCOM (normally not less
than 28 days). The notice must be published in a manner in which appearsto OFCOM
appropriate for bringing it to the intention of those likely to be affected by such a
departure. OFCOM do not have to consult if they are satisfied that the departure would
not substantialy alter the character of the service.

662. OFCOM aso do not have to consult, or can shorten the consultation period, if they
consider that to do so would result in a delay which would be likely prejudicially to
affect the licence holder (for example, where they might go out of business). OFCOM
are not required to publish confidential material.

Section 314: Local content and character of local sound broadcasting services

663. Subsection (1) imposes a duty on OFCOM to ensure that local sound broadcasting
services contain local material, to the extent (if any) that OFCOM consider appropriate
in that case, and include locally-made programmes. OFCOM are required to draft,
publish and maintain guidance setting out when local sound broadcasting services
satisfy the requirements of subsection (1) and to have regard to that guidance when
carrying out their functionsin relation to local sound broadcasting services. OFCOM’s
guidance may extend to such issues as providing descriptions of local material and
locally-made programmes. Subsection (5) requires OFCOM to consult with persons
having an interest in local sound broadcasting services before drafting or revising the
guidance. OFCOM'’ s duties under this section do not extend to local advertising.

Section 315: Variations of radio multiplex licences affecting service characteristics

664. This section replaces subsection (6) of section 54 of the Broadcasting Act 1996 with
subsections (6) to (6B). Upon the request of a radio multiplex licensee to vary a
licence condition implementing a proposal submitted in his original application under
section 46(4) or 50(4) of the Broadcasting Act 1996 relating to the number of digital
sound programme services and the characteristics of each service to be broadcast, the
timetablefor thelaunch for those services, the broadcasting of digital additional services
or the promotion of the acquisition of digital receivers by the listening public, OFCOM
must vary the licence as requested, subject to the tests set out in subsections (6A) and
(6B).

665.  Section 54(6A) provides that OFCOM may not vary a national radio multiplex licence
whereit appearsthat, if the requested amendment were made, the capacity of the digital
sound programme services broadcast under the licence to appeal to a variety of tastes
and interests would be unacceptably diminished.
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Section 54(6B) stipulates that OFCOM may vary alocal radio multiplex licence only
where they are satisfied that:

» thevariation would not unacceptably narrow the range of programmes available to
people living in the areas where the multiplex serviceis provided;

» thevariationisin the interests of competition; or

e thereisuser demand for the changesto the services.

Section 316: Conditions relating to competition matters

667.

Section 316 makes specific provision for OFCOM to have powers, in addition to
concurrent powers under the Competition Act, to use licence conditions to ensure fair
and effective competition in the provision of licensed services and connected services.
Thisgives OFCOM competition powers specific to the broadcasting sector. Subsection
(3) provides that, in order to ensure fair and effective competition between licence
holders, OFCOM can require licence holders to comply with a code approved by
OFCOM on the specifics of how they should comply with the licence conditions and
that they can also issue directionsto individual licensees for that purpose.

*|icensed service means a service licensed by a Broadcasting Act licence.>

Section 317: Exercise of Broadcasting Act powers for a competition purpose

668.

669.

This section applies to OFCOM’s Broadcasting Act powers, as defined in
subsection (1). The effect of subsections (2) and (3) is that OFCOM are not to use
Broadcasting Act powers for a competition purpose (as defined in subsection (9)),
where they consider that a more appropriate way of proceeding would be through the
use of their general competition powers under the Competition Act 1998.

*OFCOM '’ s Broadcasting Act powers are their powers under Part 3 of this Act and
under the Broadcasting Acts to impose or vary licence conditions, their powers to
give approvals or directions for the purposes of such conditions and their powers
to enforce such conditions.

Subsections (4) and (5) require that where OFCOM decide to exercise their
Broadcasting Act powers for a competition purpose, they must notify that decision to
persons likely to be affected by it, and the notification must include a description of the
rightsof appeal that apply. Subsection (6) providesthat where OFCOM have considered
that the exercise of their Broadcasting Act powers for a competition purpose is the
more appropriate way to proceed, the route of appeal for any person affected by any
decisions under these powers shall be to the Competition Appea Tribunal. Subsection
(8) limitsthe jurisdiction of the Tribunal in any such appeal, so as to exclude questions
as to whether OFCOM have complied with subsections (2) and (3): those questions
can, though, be challenged by way of judicial review. Subsection (10) providesthat this
section does not apply to the exercise by OFCOM of their powersin relation to Channel
3 networking arrangements under sections 290 to 294 and Schedule 11.

Section 318: Review of powers exercised for competition purposes

670.

This section provides for OFCOM periodically to review any guidance or codes or
directions that they issue in respect of their Broadcasting Act powers and which has
effect for a competition purpose. OFCOM must consult on any changes they propose
to make.

Section 319: OFCOM'’s standards code

671.

Subsection (1) places OFCOM under aduty to set standardsfor the content of television
and radio services, which shall be contained in a code or codes.
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These codes must secure the objectives set out in subsection (2). Those objectives
relate to the protection of minors; the prohibition of material likely to encourage
crime or disorder; the impartiality of television and radio services; the accuracy of
the news; the content of religious programmes; the protection of the public from
offensive and harmful material; the exclusion of advertising which contravenes the
ban on political advertising set out in section 321(2); the prevention of misleading,
harmful or offensive advertising and unsuitable sponsorship; compliance with the
United Kingdom' s international obligations with respect to advertsing; the prevention
of undue discrimination between advertisers; and the prohibition of broadcasts of
subliminal material.

A particular standards objective relates to responsible religious broadcasting.
Subsection (6) expands upon this to safeguard against the improper exploitation of
any susceptibilities of the audience or the abusive treatment of the religious views and
beliefs of those belonging to a particular religion or denomination.

Subsection (5) makes clear that, while minimum standards will be of genera
application, OFCOM are aso under a duty to set standards for particular types of
programme or service (for example, children’s programmes) where OFCOM consider
that such standards are appropriate to achi eve the objectives contained in subsection (2).

In setting the standards, OFCOM are under aduty to have regard to thefactorsset out in
subsection (4) so far asthey are relevant. These concern the degree of harm or offence
likely to be caused by the content of programmes; the probabl e size and composition of
the audience; the expectation of the audience as to the nature of a programme’ s content
and the extent to which it can be brought to their attention; the danger of accidental
exposure of aperson to content, the nature of which they were unaware; the desirability
of indicating when there is a change affecting the nature of the service being watched
or listened to; and the desirability of maintaining independent editorial control over the
content of a programme.

Paragraph 43 of Schedule 18 provides that any code drawn up under section 6, 7, 9,
90, 91 or 93 of the Broadcasting Act 1990 or section 108 of the Broadcasting Act 1996
shall have effect asif it were a code issued by OFCOM for the purpose of this section.
However, codes drawn up under the Broadcasting Act 1990 shall only apply to services
authorised by licences under that Act and, in the case of codes under section 6, 7 and
9 of that Act, SAC. As regards codes drawn up under section 108 of the Broadcasting
Act 1996, these will only have effect for services provided by the BBC or the Welsh
Authority and then only to the extent that the codes contain provisions applying to those
services and, in the case of the Welsh Authority, which relate to matters other than
advertising and impartiality.

Section 320: Special impartiality requirements

677.

The standards objectives referred to in section 319 include the objective that the
impartiality requirements set out in this section are observed. This section specifies
particular requirements, some of which are to be further expanded upon by rules in
OFCOM'’s standards code, placed upon service providers to ensure that programme
services are free from undue bias. The matters to which the requirements apply are
matters of political or industrial controversy, and matters relating to current public
policy. The requirements are:

e theserviceprovider must not air its own views on such matters (unlessthey concern
the provision of television or radio programme services); as in the 1990 Act, this
restriction does not apply to providers of radio restricted services.

* as regards every television programme service, teletext service, national radio
service and national digital sound programme service, the service provider must
preserve due impartiality about such matters. The relevant rules in OFCOM’s
standards code must particularly take account of the need to preserve impartiality
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for major matters of political or industrial controversy or relating to current public
policy. Fulfilment of thisrequirement need not necessarily be measured programme
by programme, but on balance over all programmesincludedintherelevant service;
and

» asregards local radio services, local digital sound programme services, and radio
licensabl e content services, the service provider must ensure that undue prominence
is not given to any particular viewpoint about such matters. This need be satisfied
only by considering the entire service, rather than programme by programme, or
even series by series.

Section 321: Objectives for advertisements and sponsorship

678.

679.

680.

681.

This section specifies standards obj ectiveswhich must include general provisions about
the required standards in advertising and sponsorship and permits OFCOM to prohibit
advertisements and methods of advertising and sponsorship.

Subsection (2) imposes on OFCOM a duty to secure in the broadcast media a general
prohibition on political advertising and advertising related to industrial disputes. This
reproducesthe duty imposed under the Broadcasting Act 1990 on the I TC and the Radio
Authority to secure asimilar prohibition. Subsection (7) specifiesthat an advertisement
of apublic service nature which isinserted by or on behalf of agovernment department,
and aparty political or referendum campai gn broadcast required by aconditionimposed
under section 333 or by paragraph 18 of Schedule 12, may nonetheless be broadcast.
The Act sets out in subsection (3) the matters which are included in the reference in
subsection (2) to “objects of a palitical nature” and “political ends’, so as to make
clear the scope of the prohibition. These include each of the following: influencing the
outcome of elections or referendums in the UK or elsewhere; bringing about changes
in the law or otherwise influencing the legidative process in the UK or elsewhere;
influencing the policies or decisions of local, regional or national governments in the
UK or elsewhere; influencing the policies or decisions of persons on whom public
functions are conferred by or under thelaw of the UK or of acountry or territory outside
the UK; influencing the policy or decisions of persons on whom functions are conferred
by or under international agreements; influencing public opinion on a matter which in
the UK isamatter of public controversy; and promoting the interests of a party or other
group of persons organised in the UK or elsewhere for political ends.

It is because of the ban that this section (in conjunction with section 319(2)(g)) would
impose on political advertising that, in thelight of the decision of the European Court of
Human Rightsin the case of Vgt Verein gegen Tierfabriken v Switzerland, the Minister
incharge of the Bill was unableto make astatement of compatibility under section 19(1)
(a) of the Human Rights Act 1998. The fact that the Minister made a statement under
section 19(1)(b) of that Act does not, however, mean that the Government believes the
ban would necessarily be found to be incompatible if the ban were to be challenged in
the United Kingdom courts or to be considered by the European Court of Human Rights.

More generaly, subsections (5) and (6) provide for consultation by OFCOM with
the Secretary of State regarding the descriptions of advertisements that should not
be included in programme services; and the forms and methods of advertising and
sponsorship that should not be used. In addition, the Secretary of State has a power to
issue directions (with which OFCOM must comply) on any of those matters.

Section 322: Supplementary powersrelating to advertising

682.

This section requires all licences related to the provision of programme services, the
public tel etext service and other tel etext services (either additional television servicesor
digital additional television services) to include acondition that the licence holder must
comply with OFCOM’ s directions on the maximum time to be given to advertisements
in any given time period, the minimum interval that must el apse between two periods of
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advertisements, the number of advertisement dots that are allowed in any programme
or hour or day, and the exclusion of any advertisement from aspecified part of aservice.

Section 323: Modification of matters to be taken into account under s. 319

683.

This section provides that the Secretary of State, following consultation with OFCOM,
may by order modify the factors set out in section 319(4) to be considered by OFCOM
when setting or amending standards codes.

Section 324: Setting and publication of standards

684.

685.

This section concerns the procedures for setting the codes containing the standards for
the content of television, radio and teletext services. Subsections (1) to (5) deal with
the consultation process that OFCOM must enter into prior to setting or revising these
standards. Different provision is made regarding the persons to be consulted depending
on the relevance of the code to their interests.

Following this process, OFCOM may modify their proposed standards code asthey see
fit in light of the consultation, and must then publish the code. If new standards are
being set, or old standards being revised, OFCOM must bring them to the attention of
those whom the standards are likely to affect and send a copy to the Secretary of State,
the BBC (unlessit is a code containing only standards for advertising or sponsorship)
and, if the code relates to television programme services, the Welsh Authority.

Section 325: Observance of standards code

686.

687.

OFCOM are to include in every Broadcasting Act licence for a programme service
such conditions as they deem to be suitable in order to safeguard the standards listed
in section 319. OFCOM must aso implement procedures for hearing complaints in
connection with the non-observance of such standards. OFCOM may report to the
Secretary of State periodically regarding issues relating to OFCOM’ s standards code
that appear to raise questions of general broadcasting policy.

Regarding advertising and sponsorship, OFCOM must include a further licence
condition obliging the licence holder for a programme service to comply with any
direction from OFCOM on the matters set out in subsection (5), al of which relate to
the exclusion of certain advertisements or sponsorship.

Section 326: Duty to observe fairness code

688.

This section requires OFCOM to include in each Broadcasting Act licence for
a programme service such conditions as they consider appropriate for securing
observance, in connection with the provision of that service and in réeation to
programmes included in that service, of the fairness code for the time being in force
under section 107 of the Broadcasting Act 1996.

Section 327: Standards with respect to fairness

689.

690.

Thissectionrelatesto the exercise by OFCOM of functionsrelating to the consideration
of complaints regarding fairness and privacy which were formerly exercised by the
Broadcasting Standards Commission under Part 5 of the Broadcasting Act 1996.

A standards complaint under Part 5 of that Act may not be made after the
commencement of this section. This section amendsthe provisionsin sections 115, 119
and 120 of the 1996 Act relating to the consideration of fairness complaints.

*a standards complaint is defined in section 110(4) of the Broadcasting Act 1996
as a complaint made to the Broadcasting Standards Commission which relates to
the portrayal of violence or sexual conduct or to standards of taste and decency.
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Section 328: Duty to publicise OFCOM'’ s functionsin relation to complaints

691.

OFCOM are to include in a licence for every service to which this section
applies conditions to ensure that procedures for handling and resolving complaints
about observance of standards, including OFCOM’s functions under Part 5 of the
Broadcasting Act 1996, are publicised. Thissection appliesto every programme service
licensed by a Broadcasting Act licence

Section 329: Proscription orders

692.

Where OFCOM have notified the Secretary of State that a foreign television or sound
service repeatedly contains programmes with content that offends taste or decency, is
likely to incite crime or disorder or is likely to be offensive to public feeling, she may
issue a proscription order where she is satisfied that to do so is in the public interest
and compatible with the international obligations of the United Kingdom. Subsection
(6) sets out the services to which this section applies.

*The meaning of a foreign service is given in subsection (7) and broadly
encompasses those services which do not need to be licensed under the
Broadcasting Acts 1990 and 1996 but would beif they were provided in the United
Kingdom or the provider fell within the jurisdiction of the United Kingdom for the
purposes of the Television without Frontiers Directive.

Section 330: Effect of proscription order

693.

No service proscribed by the Secretary of State in an order made under section 329
can be included in any multiplex service or any cable package service (as defined in
subsections (3) and (4) respectively). The effect of subsection (5) is that the provision
of radio and/or television (or similar) services via the Internet will not constitute the
provision of a cable package service.

Section 331: Notification for enforcing proscription

694.

Where OFCOM have reasonable grounds to believe that a service proscribed by an
order made under section 329 isincluded in amultiplex service or cable package, they
may notify the multiplex service provider or cable packager accordingly and require
that person to cease including the proscribed service. OFCOM must give the notified
provider 7 days to comply with their request, although he must cease to include the
servicein lessthan 7 daysif reasonably practicable. A notified provider has a statutory
duty to comply with OFCOM’ s request, failure to comply with which isenforceablein
civil proceedings by OFCOM.

Section 332: Penalties for contravention of notification under s.331

695.

OFCOM may impose a penalty on any multiplex service provider or cable packager
who contravenes a requirement notified by OFCOM under section 331. Before
imposing a penalty, OFCOM must give amultiplex service provider or cable packager
a reasonable opportunity to make representations. Any penalty imposed must be
appropriate and proportionate to the contravention, and in any case may not exceed
£5,000 per day for each day (or part thereof) that a multiplex service provider or cable
packager includes a proscribed service in contravention of a notification made under
section 331. The Secretary of State may, by order, amend the maximum penalty set out
in subsection (3).

Section 333: Party political broadcasts

696.

OFCOM must include in the licence for every licensed public service channel and
every national radio service conditionsrequiring thelicenseeto broadcast party political
broadcasts and referendum campaign broadcasts and to observe associated rules set by
OFCOM. These rules may include provision for determining which political parties
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and designated organisations may make broadcasts, and how long and frequent these
broadcasts may be. OFCOM are subject in thisrespect to the Political Parties, Elections
and Referendums Act 2000 (c.41) and shall have regard to the views of the Electoral
Commission. Paragraph 38 of Schedule 18 provides that any rules made by the ITC
under section 38 of the Broadcasting Act 1990 or by the Radio Authority under
section 107 of that Act, which are in force immediately before the commencement of
this section, shall have effect as rules made by OFCOM under this section.

Section 334: Retention and production of recordings

697.

OFCOM are to include in the licence for every programme service licensed under the
Broadcasting Acts conditions requiring the licensee to record every programme that
they broadcast, and to keep each recording for a specified period (which for radio
programmes shall be no longer than 42 days and for television programmes shall be no
longer than 90 days) and, at OFCOM'’ srequest, to provide them with any such recording
as well as any script or transcript of the relevant programme that the licensee is able
to produce. Under subsection (3), OFCOM may themselves make and use recordings
of programmes for the purposes of supervision. However, subsection (4) makesit clear
that they are not required to vet programmes in advance of their being broadcast.

Section 335: Conditions securing compliance with international obligations

698.

OFCOM are to include in the licence for every service of the types listed in
subsection (3) conditions to secure compliance with such of the United Kingdom's
international obligations as have been natified to OFCOM by the Secretary of State.

Section 336: Government requirements for licensed services

699.

700.

701.

The Secretary of State, or any other Minister of the Crown, has the power by notice
to require OFCOM to issue a direction to licence holders to include a particular
announcement in their service at specified times. The Secretary of State alone may
regquire OFCOM to direct licence holdersto refrain from including any particular matter
in their services.

* Qubsection (9) makes clear that Minister of the Crown includes the Treasury.

Where alicence holder is obliged to make a particular announcement, they may make
clear intheir servicethat thisisbeing carried out further to adirection given by OFCOM.
Similarly, where alicence holder has been obliged to refrain from including a particular
matter in their service, the licence holder may announce in the service that thisis the
case, and may also announce when that obligation has come to an end.

The purpose of these provisionsis principally to allow Ministers to address matters of
national security or major public interest, and to do so in such away that the affected
broadcasters are not required to take editorial responsibility for the content of the
announcements.

Section 337: Promotion of equal opportunities and training

702.

703.

OFCOM are to include in the licence for every service to which this section applies
(as defined in subsections (6) to (8)) conditions to promote equality of opportunity in
relation to employment with the licence holder. The conditions must promote equality
between men and women and between different races. Licensees must also be required
to promote the equalisation of opportunities for disabled persons.

OFCOM must also impose on licensees any conditions necessary to ensure that
licensees make such arrangements for the training and retraining of their employees
(employed both in the provision of the service and in the making of programmesto be
included in the service) as OFCOM consider appropriate.
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The conditions imposed by OFCOM must require licensees to ensure that the
arrangements put in place by the licensees to meet equal opportunities and training
requirements are notified to those affected by them. Also the licensee must review
the arrangements from time to time and publish annually his observations on their
operation.

Those licensees that employ no more than 20 people, or broadcast for no more than 31
days per year, are not covered by these provisions, though OFCOM are ableto aggregate
the numbers of staff employed acrossagroup of companiesor arange of services under
the provisions in subsections (7) and (10) and the definition of “licensed service” in
subsection (9).

Section 338: Corresponding rules for the BBC and the Welsh Authority

706.

This section provides that Schedule 12 shall have effect. Schedule 12 provides for the
imposition on the BBC and the Welsh Authority of obligationsthat correspond to those
described above in the regulatory regime for licensed providers and it is explained in
more detail below.

Section 339: Review of fulfilment by Welsh Authority of public service remits

707.

The Welsh Authority is under a duty to ensure that SAC, SAC Digital and services
approved by the Secretary of State under section 205 fulfil their public service remits.
The Secretary of State may review the Welsh Authority’ s performance in this regard,
but not within five years of the passage of the Act. Any subsequent review must not be
undertaken within a further five-year period. The Secretary of State must consult the
National Assembly for Wales and the Welsh Authority on the matters under review,
must have regard to their opinions when reaching her conclusions and must publish a
report of those conclusions after each review.

Section 340: Directionsto Welsh Authority to take remedial action

708.

If thereview described in the notesto section 339 above reveal sthat, without reasonable
excuse, the Welsh Authority have not properly performed their duty to fulfil their public
serviceremits, the Secretary of State may, having consulted the Welsh Authority, direct
the Welsh Authority to take remedial action. Any such direction must first be approved,
in draft, by both Houses of Parliament.

Section 341: Imposition of penalties on the Welsh Authority

709.

This section gives OFCOM the power to fine the Welsh Authority where they are
satisfied that a contravention of any requirement listed in subsection (1) has occurred.
Broadly, these include obligations relating to programme quotas, hews and current
affairs, programming standards, advertising or sponsorship, complaints procedure
publicity, international obligations, assistance for disabled people and fairness. The
maximum fine is £250,000. Under subsection (6), the Secretary of State may vary
the maximum penalty by order. Subsection (4) states that OFCOM may not fine the
Welsh Authority without giving them a chance to make representations in its defence.
Subsection (5) makes clear that the imposition of a fine would not prevent OFCOM
from issuing a direction to the Welsh Authority, under paragraph 15 of Schedule 12,
to broadcast a correction or a finding by OFCOM of a breach of the standards code
issued under section 319.

Section 342: Contraventions recorded in Welsh Authority’s annual report

710.

This section amends Schedule 6 to the Broadcasting Act 1990 to ensure that any
notifications given to the Welsh Authority by OFCOM about contraventions by the
Authority of either the Broadcasting Actsor Part 3 of this Act are recorded in the Welsh
Authority’ s annual report.
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Section 343: Provision of information by Welsh Authority

711.  This section imposes a duty on the Welsh Authority to provide such information as
OFCOM reasonably request in order that OFCOM may fulfil their functions, under this
Act and the Broadcasting Acts, as regards the Welsh Authority.

Section 344: Transmission of statement of findings

712.  Thissection amends sections 40 and 109 of the Broadcasting Act 1990 (power to direct
licensee to broadcast correction or apology). As amended, these sections provide that
OFCOM may direct the broadcast of a correction or a statement of OFCOM'’ sfindings
in relation to a contravention of licence conditions, for example a failure to comply
with OFCOM'’ s standards code. This change arises from arecommendation of the Joint
Committee on Human Rights.

Section 345: Financial penalties imposable on licence holders

713.  Schedule 13, which modifies the maximum penalties that may be imposed on the
holders of Broadcasting Act licences, shall have effect. Further detail on this Schedule
is set out below.

Section 346: Recovery of fees and penalties

714. Where a payment of a kind listed in subsection (1) is payable to OFCOM, it is
recoverable by them as a debt due from the person who must pay it. Those payments
include amounts paid under licences granted under the Broadcasting Acts 1990 and
1996 and penalties imposed by OFCOM under those Acts.

Section 347: Statement of charging principles

715.  This section provides that OFCOM must not fix atariff under section 4(3) or 87(3) of
the Broadcasting Act 1990 or under section 4(3) or 43(3) of the Broadcasting Act 1996
unlessat thetimethey do sothereisin force astatement of the principlesthey proposeto
apply in fixing that tariff. Any tariff must be fixed in accordance with those principles.

716. The principles set out in any statement must be likely to secure, on the basis of such
estimates of the likely costs asit is practicable for OFCOM to make, that the aggregate
amount of the Broadcasting Act licence fees required to be paid to OFCOM during
afinancia year is sufficient to enable them to meet, but does not exceed, the annual
costs of the carrying out during that year of their functions relating to the regulation of
broadcasting; that tariffs are justifiable and proportionate to the matters in respect of
which they are imposed; and that the relationship between meeting the cost of carrying
out those functions and the tariffs applied to such feesis transparent.

**“Broadcasting Act licence fee” means a fee required to be paid to OFCOM in
pursuance of conditions included in a Broadcasting Act licence under any of the
following provisions—

(a) section 4(1)(b) or 87(1)(c) of the Broadcasting Act 1990; or
(b) section 4(1)(b) or 43(1)(c) of the Broadcasting Act 1996.
Financial year means a period of 12 months ending with 31% March.

717.  Subsection (3) requires that, before making or revising a statement of principles,
OFCOM must consult such persons as they consider likely to be affected by those
principles as they think fit. Under subsection (4), the making or revision of a statement
of principlesis by the publication of the statement, or revised statement, in such manner
as OFCOM consider appropriateto bring it to the attention of thoselikely, in OFCOM’s
opinion, to be affected by it.
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Under subsections (5) and (6), OFCOM must publish a statement as soon as practicable
after the end of each financial year, setting out the aggregate amount of Broadcasting
Act licence fees received by them which were required to be paid during that year; the
aggregate amount of Broadcasting Act licence fees remaining outstanding and likely
to be paid or recovered; and, the costs to OFCOM of carrying out their functions in
relation to the regul ation of broadcasting during that year. Any deficit or surplus must be
carried forward by OFCOM and taken into account in determining the amount required
in relation to the following year.

References to OFCOM'’ s functions in relation to the regulation of broadcasting do not
include any of their functionsin relation to the BBC or Welsh Authority.

Chapter 5: Media Ownership and Control

Section 348: Modification of disqualification provisions

720.

721.

722.

This section amends Part 2 of Schedule 2 to the Broadcasting Act 1990. Under
subsection (1) persons not resident or established in the EEA are no longer disqualified
from holding Broadcasting Act licences. Subsections (2) and (3) amend paragraph 2
of that Part, disqualifying religious bodies from holding the following licences granted
under the Broadcasting Acts 1990 and 1996:

* A Channel 3licence;

* A Channel 5 licence;

* A national sound broadcasting licence;
e A publicteletext licence;

* Anadditional television service licence;
e A television multiplex licence; and

e A radio multiplex licence.

Thisneedsto be read with paragraph 15 in Part 4 of Schedule 14 to the Act. Inthe case
of licencesthat are not in thislist, areligious body may apply for alicence and OFCOM
may grant the licence if they make a determination in the case of that organisation; and
they may make such adetermination if (and only if) they consider it appropriate for that
body to hold alicence of that description. This appliesto-

* restricted service licences,

e digital television programme licences,

» digital additional television services licences;

» licencesto provide television licensable content services;

e licencesunder Part 3 of the 1990 Act (other than anational licence) - meaning local
analogue radio licences, licences to provide radio licensable content services, and
licences to provide (analogue) additional services;

» nationa and local digital sound programme licences,
» digital additional sound services licences.

OFCOM are required to publish guidance for persons wishing to make such
applications.

Subsections (5), (6) and (7) allow the Secretary of State, following consultation with
OFCOM and with Parliament’ s approval, to make an order amending or repealing the
provisions of paragraph 2 of Part 2 of Schedule 2 to the 1990 Act . Paragraph 16 of
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Schedule 14 gives asimilar power to repeal or otherwise modify the restrictions set out
in Part 4 of that Schedule.

Section 349: Licence holding by local authorities

723.

724.

725.

This section inserts a new provision into Part 2 of Schedule 2 to the Broadcasting Act
1990, the effect of which is that local authorities will no longer be disqualified from
holding a licence where the service in question is provided solely in pursuance of the
functions of local authorities under section 142 of the Local Government Act 1972.

Section 142 relates to the provision by alocal authority of information concerning their
functions and the services available within their area.. Subsection (2) of section 349
inserts into section 142 provisions alowing alocal authority to provide an electronic
communications network or electronic communications service for the purpose of
broadcasting or distributing information generaly relating to the functions of the
authority or about services available within their area that are provided by them or by
another local authority or by an authority, board or committee with similar functions,
or to arrange for the broadcasting or distribution of such information by means of an
€lectronic communications network or electronic communications service provided by
someone else.

*“@lectronic communications network” and “electronic communications service’
are defined in section 32.

Subsection (3) amends section 2(1) of the Local Government Act 1986 in order to widen
the prohibition on alocal authority from publishing any material which appears to be
designed to affect public support for a political party, to alocal authority arranging for
such a publication.

Section 350: Relaxation of licence-holding restrictions

726.

727.

728.

729.

Subsection (1) repeals the rules in Parts 3, 4 and 5 of Schedule 2 to the Broadcasting
Act 1990 relating to restrictions on accumulations of interests and on licence holding
by newspapers and telecommunications providers, some of which are replaced by
Schedule 14 to this Act. Rules relating to licences for local sound broadcasting and
local digital sound programme servicelicences areto be replaced by provision made by
order under paragraphs 11 and 12 of Schedule 14. Subsections (4), (5) and (6) ensure
that these rules will not lapse before the relevant orders come into force.

Part 1 of Schedule 14 establishes the new rules relating to the ownership of television
services, replacing the rules repealed by section 350. These apply only to Channel 3
services and not, as before, to Channel 5.

Paragraph 1 sets out the circumstances in which a person may not hold a licence
for a Channel 3 service. A person may not hold any such licence if he runs national
newspapers with more than 20 per cent of the total national market. No one may own a
regional Channel 3 licenceif he runslocal newspapers which together have more than
20 per cent of the local market in the coverage area of the service. For these purposes,
alicence to provide a Channel 3 service is to be treated as held by the actual licence
holder and every person connected with him.

*the expression “ connected person” is defined for these purposes by paragraph
3 of Part 1 of Schedule 2 to the 1990 Act. For example, a company (* A”) is
connected with any person that controls A (e.g. a holding company), with any
company controlled by A, and with another company (* B ) if someoneelsecontrols
both A and B. Separate rules apply for determining who is “ connected with” an
individual. For example, an individual is connected with certain of his relations,
with business partners and with companies of which heisa director.

Paragraph 2 establishes further restrictions on participation in companies holding
Channel 3 licences. No one may hold more than a 20 per cent share in such a company
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if heisthe proprietor of national newspapers with more than a 20 per cent share of the
total national market. No licence-holder may own more than a 20 per cent share of any
such national newspaper proprietor. A company in which such a newspaper proprietor
holds more than a 20 per cent share cannot be a participant with more than a 20 per cent
share of a company that holds a licence. These rules apply as much to participation in
a company that controls the holder of a Channel 3 licence as they do to participation
in the actual holder of the licence, and restrictions applicable to a proprietor or licence
holder apply asif he and every person connected with him were one person.

** control” is defined in paragraph 1(3) of Part 1 of Schedule 2 to the 1990 Act,
as amended by section 357 of this Act.

Paragraph 3 explains how ‘national newspaper’, ‘local newspaper’ and ‘ market share’
are to be defined for the purposes of the above rules. References to national or local
newspapers are references to newspapers that circulate wholly or mainly in the United
Kingdom (national) or in a part of the United Kingdom (local). Where there is any
difficulty with this definition (for example if a newspaper is published in different
regional editions) OFCOM havethe power to define whether the newspaper in question
isnational, local or both. Market share is defined as the percentage of total newspaper
sales in the relevant area (either the UK or a Channel 3 licence region) represented
by sales of the newspaper in question over the previous six months. If a newspaper is
distributed free of charge, ‘sales are taken to include the number of copies distributed.

Paragraph 4 identifies a person as running a newspaper if he is either the proprietor of
the newspaper or controls a body which is the proprietor. The definition of ‘control’ is
that in the Broadcasting Act 1990, Schedule 2, Part 1, paragraph 1(3).

Paragraph 6 gives the Secretary of State power to repeal or modify any of therulesin
Part 1 by order. Before making any such order (unless it is confined to giving effect
to recommendations made by OFCOM under section 391), the Secretary of State must
consult OFCOM; and no such order may be made unlessit has been approved in draft
by both Houses of Parliament: see paragraph 17.

Part 2 of Schedule 14 establishes the rules relating to the ownership of radio multiplex
licences, again replacing the rules repealed by section 350. Paragraph 7 prevents one
person from owning more than one national radio multiplex licence at the same time.

Paragraph 8 deal s with the ownership of local radio multiplex licences. It establishes a
limit of one multiplex licence per owner in areas where there is overlap of services so
that the potential audience of one service includes at least half the potential audience
of another. OFCOM are to lay down the technical standards by which ‘ coverage area

can be determined. If a person isin contravention of this rule when it is enacted, but
is not in contravention of the existing rules on multiplex ownership, the contravention
will be ignored and no divestment will be required until another person becomes the
holder of the licencesin question.

Paragraph 9 provides that a radio multiplex licence isto be treated for the purposes of
this Part of this Schedule asif it were held by the actual licence holder and any person
connected with him.

Under paragraph 10, the Secretary of State is given power to repea or modify any of
therulesin Part 2 by order.

Part 3 of Schedule 14 contains a power for the Secretary of State to impose by order
new rules on the holding of local sound broadcasting licences and the provision of
local digital sound programme services. Such rules would replace those repealed by
section 350.

That Part alows the Secretary of State to impose limits on the number of licences
that any person owns, or to prevent a person owning any licences at all in certain
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circumstances. The circumstances that could be specified in establishing rules of this
sort include:

» thedegree of overlap of the different services involved;

» thesizeof the potential audience for those services and the times when they would
be made available;

» the extent to which there would be other persons with licences to broadcast to the
same potential audience, the number of those persons and the audience size and
coverage area of their stations;

* whether the person who holds (or wants to hold) the licence runs national
newspapers, and the national market share of those newspapers;

» whether that person runslocal newspapers that serve any part of the coverage area
for which they would hold aradio licence, and the newspapers' local market share;

» whether and to what extent the coverage area of the licence in question overlaps
with the coverage area of aregional Channel 3 service for which he also owns the
licence.

Paragraph 12 gives the Secretary of State similar powers to impose limits on the
provision of local digital sound programme services, with the exception that the
newspaper and Channel 3 assets held by a person are not included in the list of factors
that may be considered when establishing rules.

Paragraph 13 explains that definitions of the different forms of licence-holding, and of
national and local newspapers and their market share, may be made under the order-
making powers in paragraphs 11 and 12, and makes other supplemental provision.
Paragraph 14 contains transitional provisions for orders made under paragraphs 11 and
12. If aperson isin contravention of any rule established by such an order when it is
enacted, but is not in contravention of the rulesthat preceded it, then the contravention
will be ignored and no divestment will be required until there is a relevant change of
circumstances in the licence-holding arrangements.

Part 4 of this Schedule is concerned with the ownership of broadcasting licences by
religious bodies, and the details are covered under section 348 above.

Part 5 of Schedule 14 contains supplementary provisionsrelating to itsimplementation
and interpretation. Thereis arequirement for the Secretary of State to consult OFCOM
before making an order under any provision in the Schedule. Thereis also astipulation
that Part 1 of Schedule 2 to the 1990 Act should apply to Schedule 14 in the same way
as it does to Part 2 of that Schedule. An overlapping area is defined as including any
areathat isthe same as, or lieswholly inside, another area.

Section 351: Changes of control of Channel 3 services

743.

744.

OFCOM areto include in the licence for every Channel 3 service conditionsto ensure
that any body corporate holding such a licence notifies OFCOM in advance of any
proposalsthat may result in achange of control of the licensee, or of aperson connected
with the licensee who is, actually or potentially, involved to a substantial extent in
providing programmes for inclusion in the licensed service.

Where such a change of control may result, or has resulted, over a body corporate
holding a Channel 3 licence, OFCOM must review and publish a report on the effects
or likely effects, and their proposed response. OFCOM must review the impact of the
change of control on the quality and range of regional programmes and the effect on the
regional character of the service (subsection (6)), as well as the amount of time given
in the service to regional programmes, the proportion of regional programmes madein
the relevant region and the extent to which persons are employed in and decisions are
made in the relevant region in connection with the service (subsection (7)). They must
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also review the effect on the time allocated in the service to original productions and
news and current affairs programmes (subsection (4)); and the extent to which Channel
3 programmesin the service are made in the UK outside the M 25 area, the range of such
programmes, the extent to which expenditure by the Channel 3 provider on Channel
3 programmes is referable to programme production at different production centres
outside the M25, and the range of such production centres to which the expenditureis
referable (subsection (5)).

In the case of a national Channel 3 service, OFCOM will only review the effect
on programme production and production expenditure outside the M25 area where
a national Channel 3 service is subject to relevant conditions under section 286
(programme production) or OFCOM otherwise consider it would be appropriate.

Section 352: Action following review under s. 351

746.

747.

If, following areview under section 351, OFCOM consider that the effect of the change
of control isprejudicial to any of the mattersthey have reviewed, then under section 352
they must vary thelicence, the only exception being where the matter inissue relatesto
subsection (7) of section 351, in which case they have a discretion whether to vary the
licence. Any such variation may lead to the inclusion in the licence of conditions that
are more burdensome than those included prior to the variation. However, they must be
conditions that would have been fulfilled throughout the twelve months immediately
before the relevant change of control.

The licensee must be given a reasonable opportunity to comment on the report before
OFCOM vary thelicence. Thevariation shall not be effective until the change of control
actually occurs.

Section 353: Changes of control of Channel 5

748.

749.

OFCOM areto include in the licence for Channel 5 conditions to ensure that any body
corporate holding such alicence notifies OFCOM in advance of any proposals that may
result in achange of control of the licensee, or of a person connected with the licensee
whois, actually or potentially, involved to asubstantial extent in providing programmes
for inclusion in the licensed service.

Where such a change of control may result, or has resulted, over a body corporate
holding the Channel 5 licence, OFCOM shall review and publish areport on the effects
or likely effects, and their proposed response. OFCOM must review the effect of the
change of control on the time allocated in the service to original productions and news
and current affairs programmes; and the extent to which Channel 5 programmesin the
service are made in the UK outside the M25 area, the range of such programmes, the
extent to which expenditure by the Channel 5 provider on Channel 5 programmes is
referable to programme production at different production centres outside the M25, and
the range of such production centres to which the expenditure is referable.

Section 354: Action following review under s. 353

750.

751.

If, following areview under section 353, OFCOM consider that the effect of the change
of control isprejudicial to any of the mattersthey have reviewed, then under section 354
they must vary the licence. Any such variation may lead to the inclusion in the licence
of conditions that are more burdensome than those included prior to the variation.
However, they must be conditions that would have been fulfilled throughout the twelve
months immediately before the relevant change of control.

The licensee must be given a reasonable opportunity to comment on the report before
OFCOM vary thelicence. Thevariation shall not be effective until the change of control
actually occurs.
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Section 355: Variation of local licence following change of control

752.

OFCOM are to include in the licence for every local sound broadcasting service
conditions to ensure that any body corporate holding such a licence notifies OFCOM
in advance of any proposals that may result in a change of control of the licensee, or
of a person connected with the licensee who is, actually or potentially, involved to a
substantial extent in providing programmesfor inclusion in the licensed service. Where
such a change of control may result, or has resulted, over a body corporate holding a
relevant licence, OFCOM shall review the effects, or likely effects, of the change. The
review will consider the possible impact of such a change on: the quality and range of
programmes; the character of the service; OFCOM's duty in respect of thelocal content
and character of services (set out in section 314). The character of the service includes
the music and spoken material selected for inclusion on that service. OFCOM must
publish areport of their review setting out its conclusions and any proposed action.

Section 356: Action following review under section 353

753.

If, following areview under section 353, OFCOM consider that the effect of therelevant
change of control is prejudicial to the matters set out in section 353(4), they must
vary the relevant licence. Any such variation may lead to the inclusion in the licence
of conditions that are more burdensome than those included prior to the variation.
However, they must be conditions that would have been fulfilled during the three
months prior to the change of control or, if those three months were atypical of the
licensee’ s performance during the previousyear, another three-month period during the
preceding year. The licensee must always be given the opportunity to comment on the
report before OFCOM vary the licence. The variation shall not be effective until the
change of control actually occurs.

Section 357: Meaning of “control”

754.

This section amends the provisions relating to the control of abody corporate set out in
paragraph 1 of Schedule 2 to the Broadcasting Act 1990 (circumstances where thereis
deemed to be control even though the person in question does not have a 50 per cent,
or greater, interest in a company):

* |t providesthat aperson will be treated as having de facto control of such abody if
he would (if he chose to) be able in most cases or in significant respects to ensure
that affairs of the company are conducted in accordance with his wishes.

e OFCOM will be required to publish and update guidance on some, but not
necessarily all, of the factorsthey will take into account when determining whether
aperson has “control” of a body, within the meaning of paragraph 1(3)(b) of Part
1 of Schedule 2 to the 1990 Act.

Chapter 6: Other provisions about television and radio services

Section 358: Annual factual and statistical report

755.

OFCOM are under a duty to carry out areview of the provision of the television and
radio programmes in the United Kingdom and to prepare and publish a factual and
statistical report setting out their findings twelve months after the commencement of
this section and annually thereafter. In carrying out the review, OFCOM must consider
each of the matterslisted in subsection (3). Theseinclude: the extent towhich television
and radio programmes are representative of the principal genres of such programmes;
the extent to which OFCOM'’ s codes relating to, for example, provision for the deaf
and visually impaired, listed events and fairness have been complied with; trends in
audience behaviour; the financial condition of the television and radio programme
market(s); the operation of the independent productions quota in section 277 and
paragraphs 1 and 7 of Schedule 12; relevant intellectual property mattersthat have been
significant during the period; technological developments; the availability of people
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with skills used to provide television and radio services and programmes; and the
availability of facilities for the provision of and training in such skills. OFCOM’s duty
under this section isin addition to their duty to prepare areport on the current state of
public service television broadcasting under section 264.

Section 359: Grantsto providers

756.

OFCOM may make such grants as they consider appropriate to the providers of
community radio (seethe notes to section 262 above). Under subsection (2), the
Secretary of State may by order provide that OFCOM may a so give grantsto providers
of local digital television services (see the notes to section 244 above). The terms and
conditions of such grants are at the discretion of OFCOM, but neither the bestowing of
a grant upon any person, nor the terms on which this is done, shall make that person
a disqualified person under Schedule 2 to the Broadcasting Act 1990 in relation to a
community radio or local digital television licence.

Section 360: Amendments of 1990 and 1996 Acts

757.

This section amends the definition of programme services in the 1990 Act so as to
correspond to the language of the Act. The 1990 Act definition will continueto include
abroader range of servicesthan islicensable under the Communications Act, including
on-demand and Internet services. Separate definitions are needed for this Act and the
1990 Act because various outlying statutory provisions will continue to rely on the
broader 1990 Act definition to control activities that go beyond what is licensable. For
example, provisions in the Children Act 1989 seek to protect the privacy of children
involved in certain legal proceedings, and the effectiveness of that restriction would be
lessened if it did not extend beyond broadcast material. This section also introduces
Schedule 15, which makes amendments to the 1990 and 1996 Acts. Most of these
amendments are consequential on the Act. They are described in more detail in the
notes for Schedule 15.

Section 361: Meaning of “available for reception by members of the public”

758.

759.

This section defines “available for reception by members of the public” in such away
as to exclude 'one to one' services made available on cable, satellite or by means of
amultiplex service. Examples of such services include internet and video-on-demand
services where an individual viewer requests an individual library item such as a
film. However, any television service that is designed to be broadcast or distributed
simultaneously, or virtually simultaneously, to itsaudience will be held to be“ available
for reception by members of the public”, even where the technical means of distribution
ison aoneto one basis.

The Secretary of State may by order modify section 361 having regard to: the public's
expectations of protection as regards the contents of television programmes; the extent
to which members of the public are able to make use of facilities for exercising
control over the programmes accessed; the practicability of applying different levels of
regulation for different services; the financial impact of any proposed modifications on
service providers; and technological developments.

Section 362: Interpretation of Part 3

760.

This section provides for the interpretation of defined termsused in Part 3.

Part 4: Licensing of Tv Reception

761.

The requirement to hold a licence for the use of a television receiver is currently
contained in the Wireless Telegraphy Act 1949, as amended by the Broadcasting Act
1990. The 1990 Act made the BBC (rather than the Secretary of State) responsible for
TV licence administration. Part 4 of the Act consolidatesthe existing provisionsrelating

118


http://www.legislation.gov.uk/id/ukpga/2003/21/section/359
http://www.legislation.gov.uk/id/ukpga/2003/21/section/359/2
http://www.legislation.gov.uk/id/ukpga/2003/21/section/360
http://www.legislation.gov.uk/id/ukpga/2003/21/section/361
http://www.legislation.gov.uk/id/ukpga/2003/21/section/362
http://www.legislation.gov.uk/id/ukpga/2003/21/part/3
http://www.legislation.gov.uk/id/ukpga/2003/21/part/4

These notes refer to the Communications Act 2003
(c.21) which received Royal Assent on 17 July 2003

to the administration and enforcement of TV licences, with amendments, and separates
them from provisions relating to other wireless telegraphy licences.

Section 363: Licencerequired for use of TV receiver

762.

763.

764.

Thissection prohibitstheinstallation or use of atelevision receiver without aTV licence
issued by the BBC, and makes it an offence, punishable by afine, for any person to:

e install or use atelevision receiver without a TV licence; or

» haveatelevisionreceiver in hispossession or under his control, intending to install
or use it without a TV licence, or knowing (or having reasonable grounds for
believing) that another person intendsto install or useit without a TV licence.

Subsection (5) exempts from the requirement to hold a TV licence any person who,
in the course of business as a dealer, delivers, installs on delivery, demonstrates, tests
or repairs television receivers. Subsection (6) gives the Secretary of State the power
to make regulations creating further categories of exemptions from the requirement to
hold a TV licence for prescribed equipment, persons, circumstances or purposes.

Paragraph 55 of Schedule 18 provides that any television licence granted under the
Wireless Telegraphy Act 1949 before the coming into effect of this section shall have
effect after its coming into force as alicence for the purposes of this section.

Section 364: TV licences

765.

766.

767.

This section providesfor theissuing by the BBC of TV licences. The BBC may include
in TV licences such conditions and restrictions as they think fit. They must attach such
conditions and restrictions as the Secretary of State directs, and may not attach any
conditions expressly prohibited by a direction issued by the Secretary of State. They
are also precluded from including any provision conferring a power of entry to any
premises.

Subsection (2) gives a non-exhaustive list of the type of conditions that might be
includedinaTV licence, including provisionsrelating to the type of television receiver
covered by the licence, the persons authorised to install or use a television receiver
under the licence, and the purpose for which the receiver may be installed or used.

Subsection (5) gives the BBC the power to revoke or modify a TV licence either by
notice to the licensee or by a genera notice published in a manner as specified in
the licence. The BBC must modify the conditions or restrictions in a TV licence if
directed by the Secretary of State to do so. Otherwise the licence continues for the
period specified in the licence.

Section 365: TV licence fees

768.

This section allows the Secretary of State — subject to obtaining the consent of the
Treasury - to make regulations setting the fees payable by licenseesto the BBC (i) onthe
issue or renewal of aTV licence; and (ii) in such other circumstances as the Secretary
of State provides for in the regulations. Regulations may also allow for concessions,
and provide for payment of the licence fee by instalments.

Section 366: Powersto enforce TV licensing

769.

This section sets out procedures for the issue and use of search warrants for the purpose
of investigating offences under section 363. Subsections (1) and (2) provide that a
justice of the peace in England or Wales, a sheriff in Scotland, or a lay magistrate in
Northern Ireland, may grant a search warrant to one or more persons authorised by the
BBC or OFCOM where heis satisfied by information provided under oath that there are
reasonable grounds for suspecting (i) that an offence under section 363 has been or is
being committed; (ii) that evidencerelated to such an offenceislikely to be on premises
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or in any vehicle specified in the warrant; and (iii) that one or more of the conditions
set out in subsection (3) are satisfied. Those conditions are: that it is impracticable to
communicate with any person who may grant entry to the relevant premises or vehicle;
that there is no one with whom it is practicable to communicate who is entitled to grant
access to the evidence; that entry will not be granted unless a warrant is produced; or
that the purpose of the search may be frustrated or seriously prejudiced unless carried
out immediately on arrival at the relevant premises or vehicle.

*vehicleisdefined in subsection (10) asincluding any vessel, aircraft or hovercraft.

770. A warrant granted under this section will be valid for one month after the day of grant.
It may grant powers to enter and search specified premises or vehicles and to examine
and test any television receiver found there. A warrant issued to a person authorised by
OFCOM may only be used to investigate breaches of TV licence conditions relating
to radio interference. Persons acting under a warrant may use reasonable force in the
exercise of these powers.

771.  Subsection (7) imposes a duty on any person who is on the premises specified in the
warrant, or who isin, in charge of, or present at the vehicle specified in the warrant,
to provide any assistance necessary to enable any person acting under the warrant to
examine or test any television receiver found there.

772.  Subsection (8) makesit an offence intentionally to obstruct the exercise of any powers
granted under a warrant under this section or to fail (without reasonable excuse) to
provideany assistancerequired under subsection (7). A person guilty of such an offence
isliableto afine.

Section 367: Interpretation of provisions about dealer notification

773.  This section replaces the definitions of “television dealer”, “television programme”
and “television set” in section 6 of the Wireless Telegraphy Act 1967, enabling the
Secretary of State, by regulations, to defineatel evision dealer and atelevision set for the
purposes of the dealer notification requirements of the Wireless Telegraphy Act 1967.
The apparatus specified in regulations defining television sets may include software
used in association with it.

Section 368: Meaning of “television receiver” and “ use’

774.  This section defines atelevision receiver as apparatus of a description defined by the
Secretary of State, by order, asatelevision receiver. The apparatus specified in an order
may include software used in association with it.

Part 5: Competition in Communications Markets

Chapter 1: Functions of OFCOM under Competition Legislation

775.  Chapter 1 of Part 5 of the Act allows OFCOM to exercise concurrent powers with the
Office of Fair Trading (OFT) under Part 1 of the Competition Act 1998 and Part 4
of the Enterprise Act 2002. Currently, the Director General of Telecommunications
has concurrent jurisdiction with the OFT to exercise functions under these Actsin so
far as they relate to “commercial activities connected with telecommunications’ (see
section 50 of the Telecommunications Act 1984, as amended by Part 2 of Schedule 9
to the Enterprise Act 2002). Chapter 1 of Part 5 will give OFCOM concurrent powers
in relation to awider range of activities including broadcasting and related matters.

Section 369: Mattersin relation to which OFCOM have competition functions

776.  Thissection explainsthe expression “ communications matters’ asit is used throughout
this Chapter. “Communications matters’ include any one or more of the following:

e the provision of electronic communications networks;
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e the provision of electronic communications services;

» the making available of services or facilities in association with an electronic
communications network or service or for facilitating the use of a network or
service;

e apparatus used for any of the above; and
» broadcasting and related matters.

Subsection (2) givesthe Secretary of State apower by order to amend thisdefinition. No
such order is, however, to be made unless a draft of it has been laid before Parliament
and approved by aresolution of each House.

Section 370: OFCOM’sfunctions under Part 4 of the Enterprise Act 2002

778.

779.

780.

This section gives OFCOM current jurisdiction with the OFT to apply and enforce the
provisions of Part 4 of the Enterprise Act 2002 (market investigations), with certain
limited exceptions, in relation to commercial activities connected with communications
matters.

*Under subsection (4), the expression activities connected with communications
matters includes the supply and export of apparatus used for providing or making
available electronic communications networks or services and the production or
acquisition of any such apparatus for supply or export.

Part 4 of the Enterprise Act 2002 will replace the monopoly provisions of the Fair
Trading Act 1973 with anew regime of "market investigations'. These are designed to
complement the Competition Act 1998 by providing a means of addressing problems
in markets where competition does not appear to be working well, but where thereisno
apparent breach of existing competition law. An example of the sort of circumstances
in which a market investigation might take place would be a situation where a few
large firms supplied almost the whole of the market and, without there being any
agreement between them, they all tended to follow parallel courses of conduct, while
new competitorsfaced significant barriersto entry into the market, and therewaslittle or
no evidence of vigorous competition between the existing players (i.e. anon-collusive,
uncompetitive oligopoly). The OFT is able to make a reference to the Competition
Commission whereit has reasonabl e grounds to suspect that the structure of amarket in
or including the UK, or the conduct of persons supplying or acquiring goods, or of their
customers, prevents, restricts or distorts competition in connection with the supply or
acquisition of goods or services in the UK. Where the Competition Commission finds
that such an adverse effect on competition exists, it isunder aduty to take such remedial
action within its powers as it considers reasonable and practicable. A number of
sectoral regulators have concurrent powers with the OFT to make market investigation
references in respect of markets which fall within their areas of responsibility. The
Communications Act will give concurrent powers to OFCOM to exercise the OFT's
functions under Part 4 of the Enterprise Act 2002 in relation to commercial activities
connected with communications, except that, unlike the OFT, OFCOM will neither be
obliged to keep aregister of undertakings accepted and orders made under Part 4 (under
section 166 of the Enterprise Act 2002) nor will they be obliged to issue guidance on
the making of market references (under section 177 of that Act).

Subsections (5) and (6) are designed to prevent the simultaneous exercise by both
OFCOM and the OFT of their powers under Part 4 of the Enterprise Act 2002 in
relation to the same matter. These subsections place those bodies under aduty to consult
with each other before exercising any of the concurrent powers under this section and
prohibit them from exercising these powers in a case where the other has already done
0.
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Subsection (7) places OFCOM under a duty, where they have referred a matter to the
Competition Commission under the provisions of Part 4 of the Enterprise Act 2002,
to provide the Competition Commission with any relevant information relevant to the
investigation in their possession and with any other assistance that iswithin their power
to give.

Subsection (8) gives the Secretary of State the power to conclusively determine any
question that arises as to whether OFCOM may carry out any particular function under
this section. However, subsection (9) also makes clear that no action taken by OFCOM
under Part 4 of the Enterprise Act 2002 is open to challenge on the grounds that such
action should have been taken by the OFT.

Subsection (10) applies section 117 of the Enterprise Act 2002 to the carrying out by
OFCOM of functions under this section. Section 117 makes it an offence for a person
knowingly or recklessly to supply materially false or misleading information to the
Secretary of State, the OFT, the Competition Commission or to another person who he
knowswill usetheinformation for the purpose of providing information to the Secretary
of State, the OFT or the Competition Commission.

Section 371: OFCOM'’ s functions under the Competition Act 1998

784.

785.

This section is analogous to the existing provisions of the Competition Act 1998
giving concurrent jurisdiction to other sectoral regulators such as the Director General
of Telecommunications. This section gives OFCOM concurrent jurisdiction with the
OFT to apply and enforce Part 1 of the Competition Act 1998, with the exception of
section 38 (1) to (6) and section 51. This means that OFCOM will be able to exercise
almost all of thefunctionsof the OFT under Part 1 of the 1998 Act inso far asthey relate
to activities connected with communications matters. Subsection (8) gives OFCOM
concurrent jurisdiction with the OFT with respect to certain transitional provisions of
the 1998 Act.

*Section 38 of the Competition Act 1998 requires the OFT to prepare and
publish guidance as to the appropriate amount of any penalty under Part 1 of
the Act. Section 51 allows the OFT to make rules (currently in the form of the
Competition Act 1998 (Director’s Rules) Order 2000, S| 2000 No. 293) setting out
the procedures to be followed by the OFT, the sectoral regulators and third parties
under Part 1 of the Act.

*Under subsection (4), the expression activities connected with communications
matters includes the supply and export of apparatus used for providing or making
available electronic communications networks or services and the production or
acquisition of any such apparatus for supply or export.

The 1998 Act is based on Articles 81 and 82 of the EC Treaty. It contains two
prohibitions: first, of agreements which prevent, restrict or distort competition and
which may affect trade within the United Kingdom (‘the Chapter | prohibition’);
secondly, of conduct which amounts to an abuse of a dominant position in a market
which may affect trade within the United Kingdom (‘the Chapter 11 prohibition’). The
1998 Act is generally applied and enforced by the OFT. However, in a number of
regulated industries such as telecommunications, gas, electricity, water and sewerage
and railway services, functions under the Act are carried out by the sectoral regulator
concurrently with the OFT. Examples of the functionsin respect of which OFCOM will
have concurrent jurisdiction include:

* to investigate possible infringements of the Chapter | or Chapter |1 prohibitions,
either on their own initiative or in response to complaints;

* toimpose financial penalties and/or to give directions to bring an infringement of
either of the prohibitions to an end; and
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e to issue genera advice and information on how the Act applies to the
communications sector.

OFCOM and the OFT will consult with each other before a decision is made as to
who will deal with a case in respect of which there is concurrent jurisdiction. Formal
arrangementsfor consultation are set out in regul ations made under the Competition Act
1998. In general, anti-competitive agreements or abusive conduct that relate to activities
connected with communications matterswill be dealt with by OFCOM (unlessthe OFT
isbetter placed to do so). Whereit isunclear which regul ator hasjurisdiction, the matter
will be referred to, and determined by, the Secretary of State. However, no objection
may be made against anything done by OFCOM on the grounds that it should have
been done by the OFT.

*Further provision for the co-ordination of the performance by the OFT and
sectoral regulators of concurrent functions in contained in the Competition Act
1998 (Concurrency) Regulations 2000 (SI 2000 No. 260). The OFT and each
regulator are al so represented on the Concurrency Working Party which wasformed
in 1997 to ensure full co-ordination between regul ators and the OFT and to ensure
consistency of approach to casework.

Section 44 of the Competition Act 1998 makes it an offence, directly or indirectly, to
provide false or misleading information to the OFT. As subsection (3) of this section
provides that references to the OFT in Chapter 1 of the Competition Act 1998 are
generally to be read as including OFCOM, section 44 of the Competition Act 1998
will also apply in relation to information provided to OFCOM in connection with their
exercise of concurrent jurisdiction under that Act.

Section 372: Application of the Competition Act 1998 to news provision

788.

789.

790.

This section amends section 194A of the Broadcasting Act 1990. Under that section,
the Secretary of State may declare that any provisions in agreements between regional
Channel 3 licence holders for the appointment of the Channel 3 news provider are
either not anti-competitive or, if anti-competitive, are proportionate to the objectives
being achieved. The effect of such a declaration is that the Chapter | prohibition in
the Competition Act 1998 (referred to above) does not apply to those provisions and
the OFT cannot use its powers under Chapter 3 of Part 1 of that Act to investigate the
agreement. The Secretary of State is obliged to consult the OFT before making such
declarations and to notify the OFT after making such declarations.

This section amends the referencesin section 194A of the Broadcasting Act 1990 to the
OFT to refer to both the OFT and to OFCOM. This reflects the concurrent jurisdiction
of the OFT and OFCOM under Part 1 of the Competition Act 1998 in relation to
communications matters.

Paragraphs 56 and 57 of Schedule 18 (transitional provisions) provide that from the
date on which sections 370 and 371 come into force, anything done by the Director
General of Telecommunications under the Enterprise Act 2002 or the Competition Act
1998 which OFCOM would, under those provisions, have the power to do in the future,
will be taken to have been done by OFCOM. Anything else will, from the date of entry
into force, be taken to have been done by the OFT.

Chapter 2: Media mergers

791.

The Enterprise Act 2002 (EA 2002) repealed the majority of the merger provisions
of the Fair Trading Act 1973 (FTA 1973) and created a new merger control regime.
However, the special newspaper merger regime contained in sections 57 to 62 FTA
1973 remained intact. Under the special newspaper regime, a transfer of a newspaper
or newspaper assets to a newspaper proprietor requires the prior written consent of the
Secretary of State where the newspapers of the proprietor to whom the transfer is made

123


http://www.legislation.gov.uk/id/uksi/2000/260
http://www.legislation.gov.uk/id/ukpga/2003/21/section/371/3
http://www.legislation.gov.uk/id/ukpga/2003/21/section/372
http://www.legislation.gov.uk/id/ukpga/2003/21/paragraph/56
http://www.legislation.gov.uk/id/ukpga/2003/21/paragraph/57
http://www.legislation.gov.uk/id/ukpga/2003/21/part/5/chapter/2

792.

793.

794.

These notes refer to the Communications Act 2003
(c.21) which received Royal Assent on 17 July 2003

(including the titles being acquired) have an average paid for circulation of 500,000
copies or more per day. Subject to certain statutory exceptions, the Secretary of State
cannot givethisconsent until the Competition Commission have reported on the matter.
If consent is not obtained when required, the transaction will be unlawful and void.

Consideration of reform of this aspect of the merger control system was deferred so
that it could be considered as part of the overal reform of media ownership rulesin
this Act. Chapter 2 of Part 5 of this Act makes provision for the repeal of the existing
newspaper merger regime provisions and the integration of newspaper mergersinto the
overall structure of the EA 2002 merger regime. Newspaper mergers will no longer be
subject to mandatory pre-notification requirements and the criminal sanctions, which
underpin the current regime, will not be continued.

The EA 2002 provides for decisions on the majority of non-newspaper mergers to
be taken by the independent competition authorities (the OFT and the Competition
Commission) against a new competition-based test of whether they result in a
substantial lessening of competition. This replaces the broader public interest test used
in the FTA 1973. However, the EA 2002 aso provides a mechanism whereby the
Secretary of State can intervene and decide on particular mergers that raise specified
publicinterest considerations, by the serving of anintervention notice. National security
is the only public interest consideration currently specified in section 58 EA 2002,
although there is a mechanism in the EA 2002 that enables the Secretary of State to
add a new public interest consideration or remove or amend an existing public interest
consideration. The Secretary of State can serve an intervention noticein relation to any
transaction that qualifies for consideration by the competition authorities because it is
a“relevant merger situation” (see section 23 EA 2002). She can also serve a “ special
intervention notice” in relation to mergers involving government defence contractors
where the standard qualifying thresholds (i.e. 25% share of supply or UK turnover of
company being acquired exceeds £70 million) are not satisfied (i.e. where there is a
“gpecial merger situation” - see section 59 EA 2002), allowing these to be examined
by reference to the specified public interest consideration(s), but not on competition
grounds.

Chapter 2 of Part 5 of the Act integrates treatment of newspaper mergers with the
merger regime of the EA 2002. However, as newspaper mergers can potentially raise
public interest concerns beyond the substantial lessening of competition test, provision
is also made for public interest considerations relating to newspapers (the need for
accurate presentation of news and free expression of opinion in newspapers, and the
need for, to the extent that is reasonable and practicable, a sufficient plurality of views
in newspapers) to be specified in section 58 EA 2002 so that the Secretary of State
can specify these in an intervention notice or special intervention notice under the
EA 2002. Similarly, as media mergers can potentialy raise public interest concerns
beyond the substantial lessening of competition test, provision is also made for public
interest considerations rel ating to mediamergers and cross-mediamergers (the need for
plurality of persons with control of media enterprises, the need for the availability of
awide range of broadcasting and the need for persons carrying on such enterprises to
have a genuine commitment to the broadcasting standards objectives) to be specified
in section 58 EA 2002, allowing the Secretary of State to intervene on these grounds.
Together, these are referred to as the “media public interest considerations’. Provision
is also made for OFCOM to have an additional advisory role where the Secretary of
State intervenes in a case on media public interest grounds.

Section 373: Repeal of existing newspaper merger regime

795.

Thissection repealssections57 to 62 FTA 1973, which giveeffect to the existing special
newspaper merger regime.
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Section 374: Repeal of exclusion for newspaper mergers from general merger
controls

796.

This section repeal's section 69 EA 2002, which prevents a case from being referred to
the Competition Commission under both the special newspaper merger regime in the
FTA 1973 and the general merger regime in the EA 2002. With the repeal of sections
57 t0 62 FTA 1973 (see section 373) this provision is no longer necessary.

Section 375: Media public interest considerations

797.

798.

799.

800.

801.

802.

Under the EA 2002, the Secretary of State can only intervene in mergers which satisfy
the jurisdictional criteria (i.e. where there is a “relevant merger situation” pursuant to
section 23 EA 2002 or a “specia merger situation” pursuant to section 59 EA 2002)
if she believes that a public interest consideration specified in section 58 EA 2002 is
relevant.

Currently, only national security is a specified consideration in section 58 EA 2002.
This section inserts new sections 58(2A) to (2C) into the EA 2002, which provide
for media public interest considerations to be specified in section 58 of that Act,
thus giving the Secretary of State the power to intervene in a merger which satisfies
the jurisdictional criteria where any of these media public interest considerations are
relevant. It also inserts a new section 58A into the EA 2002 for the purposes of
construing new section 58(2C).

New subsection (2A) specifies the need for accurate presentation of news and free
expression of opinion in newspapers. This carries forward (albeit in adlightly different
context) the specific reference to these two factors in the public interest test that
is currently applied by the Competition Commission when considering newspaper
transfersunder the special newspaper merger regime of the FTA 1973 (see section 59(3)
FTA 1973).

New subsection (2B) specifiesthe need for asufficient plurality of viewsin newspapers.
This is intended to enable a number of plurality issues going beyond free expression
or accurate presentation of news to be taken into account, in particular the structural
impact of a transaction on the overall range of views and distribution of voice within
the market. Thetest of a sufficient plurality of viewsisintended to enable regard to be
had not only to the need for asufficient number of viewsto be expressed, but also to the
need for variety inthoseviews, and for thereto beavariety of outletsand publicationsin
which they can be expressed. Thereis a qualitative element to the plurality assessment
that requires account to be taken of the context in which titles circulate and the nature
of thosetitles—for example, onetitlein aparticular areamay be of greater significance
for plurality purposes than another.

The newspaper plurality consideration in subsection (2B) is qualified by the reference
to reasonableness and practicability of securing a sufficient plurality of views. This
reflectsthefact that although plurality in each and every market (which may be different
to the economic market used for competition assessment) istheideal goal of theregime,
it may not be reasonable to seek to achieve thisin relation to a particular part of the
market — for example, because of the associated costs. Moreover, the level of plurality
that may be considered reasonable in alarge urban areamay be different to that which
is practicable in asmall rural community. In making this assessment the Competition
Commission will be able to take into account all relevant circumstances. It will be able
to consider, for example, the size and location of the relevant area, and the extent to
which other newspapers in the same area contribute to the level of plurality.

New subsection (2C) has three elements: (a) the need in relation to every different
audienceinthe UK or inaparticular areaor locality of the UK, for thereto beasufficient
plurality of persons with control of the media enterprises serving that audience; (b)
the need for the availability throughout the UK of awide range of broadcasting which
(taken as awhole) is both of high quality and calculated to appeal to awide variety of
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tastes and interests; and (c) the need for persons carrying on media enterprises, and for
those with control of such enterprises, to have a genuine commitment to the attainment
in relation to broadcasting of the standards objectives set out in the Communications
Act 2003. The first limb of this subsection is concerned primarily with ensuring that
ownership of media enterprises is not overly concentrated in the hands of a limited
number of persons. The second and third limbs of the test look at the content of the
mediaenterprisesinvolved and the extent to which mediaowners demonstrate agenuine
commitment to complying with the standards objectives—i.e. complying with the spirit
and not just the letter of the objectives.

Section 375 also insertsanew section 58A into the EA 2002. New section 58A contains
provisions relating to the operation of the public interest considerations set out in new
section 58(2C). Section 58A(1) states that for the purposes of section 58, a media
enterpriseisonethat consistsin or involves broadcasting. Section 58A(2) provides that
anewspaper enterprise may aso be amedia enterprise for the purposes of section 58 if
itisinvolved in a merger with a broadcast media enterprise. This enables cross media
mergers involving newspaper enterprises to be assessed against the public interest
considerations specified in subsection (2C). Section 58A(3) clarifies that a newspaper
enterprise is one consisting in or involving the supply of newspapers.

New section 58A (4) makes clear that where a merger situation (i.e. a relevant merger
situation or aspecial merger situation) involvestwo media enterprises serving the same
audience, then thereis deemed to be areduction in the number of such mediaenterprises
for the purposes of the plurality assessment in subsection (2C)(a). This means that all
such mergers, including those involving an increase in levels of control of such media
enterprises, may be scrutinised for the purposes of subsection (2C)(a), even though the
number of enterprises may in fact be unchanged.

New section 58A(5) ensures that the authorities can look at the substance of who
controls media enterprises when carrying out a plurality assessment.

New section 58A(5)(a) provides that, for the purposes of section 58, where a number
of media enterprises would fall to be treated as under common ownership or common
control for the purposes of section 26 of the EA 2002, they are treated as being
controlled by one person. This is because, in assessing the effect of a merger on the
sufficiency of plurality of persons with control of media enterprises, the decision-
making authorities need to assess the total number of persons with control of media
enterprises and what effect the merger will have on the plurality of media as a whole.
Apart from the merging media enterprises, in order to get an accurate picture of who
has control of the remaining mediaenterprises, it isimportant to be able to look not just
at the owners of those entities, but at the persons with ultimate control of those entities.

New section 58A(5)(b) providesthat whereanumber of mediaenterprisesare otherwise
under the same ownership or control, they are treated as being controlled by one person.
Thisisintended to cover any situation where the other media players may have never
been “brought” under common ownership or control at any point in the section 26 EA
2002 sense.

New section 58A(6) givesthe decision-making authorities discretion to determine what
is meant by the “audience” of a media enterprise for the purposes of subsection (2C)
and section 58A in whichever of the ways specified in subsection (6) they considers
appropriate. This enables the decision-making authority to treat different audiences as
separate or to group them, or any of them, together. Thisis modelled on the discretion
given to the decision-making authorities in assessing whether the share of supply
threshold under the standard merger regime is satisfied. Subsection (7) builds on this
by making clear that the criteria for deciding the composition of an audience shall be
such as the decision-making authority considers appropriate and may include potential
members of that audience.
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New section 58A(8) clarifiesthat audience includes readership. Thiswill berelevant in
the context of cross media mergers involving a newspaper enterprise.

New section 58A(9) extends the power in section 58(3) to modify the public interest
considerations specified in section 58 so that modifications can aso be made to the
provisions of section 58A which construe section 58(2C). Any order made pursuant to
section 58(3) to add, remove or amend a public interest consideration in that sectionis
subject to the affirmative resolution procedure (see section 124 EA 2002).

Section 375(3) amends section 127(1) of the EA 2002 so that, when determining
whether enterprises are under common control for the purposes of new section 58(2C),
associated persons are treated as one person. This provision enables interests held by
family members, business partners etc to be aggregated.

Section 376: Adaptation of role of OFT in initial investigations and reports

812.

813.

814.

815.

Under the public interest regime of the EA 2002, where the Secretary of State has
intervened in amerger, the OFT is obliged to prepare areport for the Secretary of State
under section 44 EA 2002. This section amends section 44 EA 2002 to adapt the role
of the OFT in relation to mergers where a media public interest consideration has been
specified in an intervention notice.

Subsection (1) makes amendments to section 44(3)(b) EA 2002 to provide that the
OFT’ sduty to providethe Secretary of State with asummary of relevant representations
received in relation to public interest considerations mentioned in the intervention
notice does not extend to representations received in relation to media public interest
considerations. This is to avoid duplication, as OFCOM will have this duty where a
media public interest consideration has been specified in the intervention notice (see
section 377).

Subsection (2) adds a new section 44(5A) EA 2002 that ensures that the OFT
nonethel ess has the power to include such a summary of representations. Such a power
might be used, for example, if the OFT received representations after OFCOM had
delivered itsreport, in order to ensure that representations were drawn to the Secretary
of State’s attention. It also clarifies that the OFT is not required to artificialy separate
out plurality and competition issues where this is unhelpful to the overall purpose of
advising the Secretary of State.

Subsection (3) inserts new sections 44(8) to (10) into the EA 2002. Sections 44(8), (9)
and (10) containthedefinitionsof “ mediapublicinterest consideration” , “ broadcasting”
and “newspaper”. The definition of “mediapublic interest consideration” encompasses
the considerations in new section 58(2A) to (2C) EA 2002 that are inserted by
section 375 of this Act or any other public interest consideration concerning
broadcasting or newspapers that the Secretary of State thinks should be specified in
section 58 EA 2002. This latter aspect could encompass, for example, any changes
to the existing media public interest considerations that the Secretary of State thinks
ought to be made. The definition of “broadcasting” covers the provision of services,
the provision of which is required to be licensed under Part 1 or 3 of the Broadcasting
Act 1990 or Part 1 or 2 of the Broadcasting Act 1996, or which would be required to
be so licensed if provided by a person subject to licensing under the Part in question.
The latter part of the definition is intended to capture services provided by the BBC
or the Welsh Authority, or by broadcasters established abroad and broadcasting into
the UK under EC licences. Although neither the BBC nor the Welsh Authority could
be involved in a merger situation, this broad definition allows the Secretary of State
to take account of the existence of their services when carrying out an assessment of
the sufficiency of plurality of controllers of media enterprises for the purposes of new
section 58(2C)(a). The definition of “newspaper” isthe same asthat currently used for
the purposes of the special newspaper regime in the FTA 1973. This covers daily and
Sunday newspapers (whether national or local) and local periodical newspapers.
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New section 44(11) EA 2002 sets out a power for the Secretary of State to amend
the definition of “newspaper” or of “broadcasting” by statutory instrument. This
power is designed to deal with future developments in the nature of the newspaper
or broadcasting markets that might mean that the scope of the media public interest
consideration should be redefined (for example, in relation to newspapers, if it became
more common for newspaper titles to circulate across national boundaries such that
important UK titles did not necessarily circulate “wholly or mainly” in the UK). An
order under new section 44(11) can only be made after a draft has been laid before,
and approved by a resolution of, each House of Parliament (see paragraph 24 of
Schedule 16, which amends section 124 EA 2002).

Section 377: Additional investigation and report by OF COM

817.

818.

This section inserts a new section 44A in the EA 2002, which sets out OFCOM's
reporting and related investigatory duties where an intervention notice has been served
specifying any media public interest consideration.

New section 44A(2) provides that OFCOM are obliged to report to the Secretary of
State within a deadline specified by the Secretary of State. There is nothing to prevent
the Secretary of State from altering the deadline if the circumstances so require. New
section 44A(3) ensures that the Secretary of State will receive information in the report
on at least two areas:

e OFCOM'’sadvice and recommendations on any mediapublic interest consideration
mentioned in the intervention notice; and

 OFCOM’ssummary of the relevant representations that it has received in relation
to any such media public interest consideration.

Section 378: Extension of special public interest regime for certain media mergers

819.

820.

This section amends section 59 EA 2002, which currently makes provision for the
Secretary of State to intervene and serve a“ special intervention notice” inrelationto an
exceptional category of mergersinvolving government defence contractors. These may
bereferred for investigation, on specified publicinterest groundsonly, even though they
do not meet the normal qualifying thresholds (i.e. 25% share of supply or UK turnover
of the company being acquired exceeds £70 million, as set out in section 23 EA 2002).

Subsection (1) replaces sections 59(3) and (4) EA 2002 with new sections 59(3) to (3D).
These incorporate the existing criteria set out in section 59 EA 2002 for establishing a
“gspecial merger situation” in casesinvolving government defence contractors, together
with new provisions providing that a special merger situation also arises where:

» al of the criteria for arelevant merger situation within section 23 EA 2002 have
been met except for the share of supply or turnover thresholds in sections 23(1)
(b) and (2)(b) EA 2002 — that is, where two or more enterprises have ceased to be
distinct within the relevant time limits (see sections 24-27 EA 2002); and

o a least 25% of the supply of newspapers of any description in the UK, or
in a substantial part of the UK, was supplied by persons carrying on one of
the enterprises concerned in the merger (unlike the general jurisdiction test in
section 23(2)-(4) EA 2002, thereisno requirement that the share of supply iscreated
or enhanced by the merger); or

e at least 25% of the provision of broadcasting of any description, provided in the
UK or asubstantial part of the UK was provided by the person who carried on one
of the enterprises involved in the merger. (As in the case of extended jurisdiction
for newspapers, thereisno requirement that this 25% shareis created or enhanced).
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Intervention in relation to cases that fall within the specia public interest regime is
limited to the public interest grounds specified in section 58 EA 2002. They cannot be
scrutinised on competition grounds.

Subsection (2) inserts new subsection (6A) in section 59 EA 2002. Subsection (6A)
gives the Secretary of State a power to amend the share of supply conditions relating
to the broadcasting and newspaper extended jurisdiction. In particular, thiswill ensure
that in the event that the Secretary of State exercises her powers in section 123 EA
2002 in order to amend the share of supply test in section 23 EA 2002, the changes
can be carried across to section 59 EA 2002, such that the share of supply test remains
consistent throughout Part 3 EA 2002.

Subsection (3) inserts new section 59A into the EA 2002. This replicates for the new
newspaper and broadcasting share of supply provisions in the special public interest
regime the provisions on the calculation of share of supply already included for the
standard regime in section 23 EA 2002. New section 59A (1) makes it clear that, for
the purposes of applying the newspaper share of supply test in new section 59(3C) or
the broadcasting share of supply test in section 59(3D) the authorities can apply such
criteria (such as value, cost, quantity etc.) as they consider appropriate to determine
whether the 25% threshold is satisfied. New section 59A(2) allows the authorities to
consider whether goods or services taken on their own, or with others or in groups,
make up this proportion. Sections 59A(3), 59A(4) and 59A(5) give the competition
authorities the discretion to decide when goods or services are the subject of different
forms of supply.

Section 379: Adaptation of role of OFT in special public interest regime

824.

825.

826.

Under the special public interest regime of the EA 2002, where the Secretary of State
has intervened in a merger under this regime, the OFT is obliged to prepare a report
for the Secretary of State under section 61 of that Act. This section amends section 61
EA 2002 to adapt the role of the OFT in relation to mergers under the special public
interest regime where a media public interest consideration has been specified in a
special intervention notice.

Subsection (2) makes amendments to section 61(3)(b) EA 2002 to provide that
the OFT’s duty to provide the Secretary of State with a summary of relevant
representations received in relation to public interest considerations mentioned in the
specia intervention notice does not extend to representations about media public
interest considerations. This is to avoid duplication, as OFCOM will have this duty
(see section 380) where a media public interest consideration, which is specified in
section 58 at the time, has been mentioned in the special intervention notice. The
amendments made by this section refer only to considerations specified in sections
58(2A), (2B) and (2C) at the time of the notice, because the specia public interest
regime has no equivalent to the provisions in the standard public interest regime
by which the Secretary of State can intervene on the basis of a new public interest
consideration which has not been specified in section 58 (see section 42(3) EA 2002).

Subsection (4) adds a new section 61(4A) EA 2002 to ensure that the OFT nonetheless
has the power to include such a summary of representations. Such a power might be
used, for example, if the OFT received representations after OFCOM had delivered its
report, in order to ensure that representations were drawn to the Secretary of State's
attention.

Section 380: Additional investigation and report by OF COM: special public interest

cases
827.

This section inserts a new section 61A in the EA 2002, which sets out OFCOM's
reporting and related investigatory duties where a special intervention notice has been
served mentioning any of the media public interest considerations that are specified in
section 58(2A), (2B) or (2C) EA 2002. The new section refers only to considerations
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specified in section 58(2A), (2B) or (2C) at the time of the giving of the special
intervention notice because the special public interest regime has no equivalent to
the provisions in the standard public interest regime by which the Secretary of State
can intervene on the basis of a new public interest consideration which has not been
specified in section 58 (see section 42(3) EA 2002).

New section 61A(2) provides that OFCOM is obliged to report to the Secretary of
State within a deadline specified by the Secretary of State. There is nothing to prevent
the Secretary of State from altering the deadline if the circumstances so require. New
section 61A(3) ensures that the Secretary of State will receive information in the report
on at least two aress:

e OFCOM's advice and recommendations on any media public interest
considerations specified in section 58(2A), (2B) or (2C) and mentioned in the
specia intervention notice; and

e«  OFCOM'ssummary of the relevant representations that it has received in relation
to any such media public interest consideration.

Section 381: Public consultation in relation to media mergers

829.

This section introduces a new section 104A EA 2002, which applies only to references
to the Competition Commission that specify a media public interest consideration.
In conducting its inquiry into such cases the Competition Commission is specifically
required, so far asit is practicable, to have regard to the need to consult the sections of
the public that may be affected by the merger. The duty can be discharged by consulting
such representative sampl e of the public as the Commission considersto be appropriate
for this purpose. This duty applies in addition to the Commission’s normal duties of
investigation in relation to merger referencesin public interest cases (see sections 50(3)
and 65(4) EA 2002).

Section 382: General information dutiesin relation to media mergers

830.

831.

832.

833.

834.

835.

This section amends section 105 EA 2002 to ensure that, where a media public
interest consideration is invoked, OFCOM, as well as the OFT and the Competition
Commission, will have general information dutiesvis-&-Vvisthose that might be affected
by the merger, each other and the Secretary of State.

Subsection (2) inserts a new section 105(1A) EA 2002 to ensure that where OFCOM
are required to produce a report on any media public interest consideration, they will
act, if practicable, to bring cases that they are investigating to the attention of those that
might be affected by the transaction. The effect of the amendment to section 105(2) in
subsection (3) isthat this duty does not apply to merger notice cases, which carry their
own publicity requirements (see section 99 EA 2002).

Subsections (4) and (6) amend section 105(3) and 105(4) EA 2002 to ensure that OFT
has the same obligations to give relevant information to OFCOM as it already has for
the Competition Commission.

Subsections (5) and (7) insert new sections 105(3A) and (4A) EA 2002 to provide that
OFCOM will give relevant information to the OFT and the Competition Commission.

Subsections (8) and (9) amend sections 105(5) and (6) EA 2002 to ensure that OFCOM
have the same obligations as the OFT and the Competition Commission to give
information and assistance to the Secretary of State in order to enable her to carry out
her functions in relation to cases that raise public interest considerations.

Subsection (10) amends section 105(7) EA 2002 to extend the duties of the Competition
Commission and the Secretary of State to have regard to information given to them
under sections 105(3) to (6) so as to encompass information supplied to them under
those sections by OFCOM.
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Subsection (11) inserts a new section 105(7A) EA 2002, which provides that OFCOM
must have regard to any information given to it by the OFT under sections 105(3) or (4)
EA 2002 and that the OFT must have regard to any information given to it by OFCOM
under new sections 105(3A) or 105(4A).

Section 383: Advice and information in relation to media mergers

837.

This section inserts a new section 106A EA 2002, which provides that the Secretary
of State may publish advice and information to explain the media public interest
considerations specified in sections 58(2A), (2B) and (2C) EA 2002 and to indicate
how the Secretary of State expects the merger provisions of the EA 2002 to operate in
relation to them. If the Secretary of State chooses to publish such advice she will be
regquired, in preparing the advice, to consult the OFT, OFCOM, the Commission and
such other persons as she considers appropriate.

Section 384: General advisory functions of OFCOM in relation to media mergers

838.

839.

840.

This section inserts a new section 106B EA 2002 setting out the general advisory
functions of OFCOM. In any case where a media public interest consideration has
been invoked, OFCOM may give advice to the Secretary of State on any report by
the Competition Commission on the case and the taking of enforcement action by the
Secretary of State.

There is also ageneral power for OFCOM to give advice where the Secretary of State
has requested this in connection with any case on which they are required to report.
This could be used, for example, in the event that the Secretary of State required
supplementary advice on a particular aspect of a case. Except for the specific cases
mentioned in new section 106B(1), this section does not empower OFCOM to give
advice unless the Secretary of State has requested it.

Any advicethat isgiven will be published (subject to compliance with the provisions of
Part 9 EA 2002 relating to disclosure of information, in particul ar section 244 EA 2002),
but not before the publication of the Competition Commission’s report on the case.

Section 385: Other general functions of OFCOM in relation to media mergers

841.

842.

This section inserts a new section 119A EA 2002 that gives OFCOM the function
of obtaining and reviewing information relating to any of its functions in relation to
the media public interest considerations. This information-gathering role, which may
involve research, is with a view to OFCOM having the information it needs to make
decisions and carry out its functions under Part 3 EA 2002.

Subsection (4) of new section 119A EA 2002 provides that the general duties of
OFCOM under section 3 of this Act do not apply when OFCOM are exercising their
functions under the media merger provisions of the EA 2002 (see also section 3(7) of
this Act). In practice the media merger provisions will operate as part of the EA 2002,
and this Act has its own provisions setting out the functions and responsibilities of the
different authorities.

Section 386: Monitoring rolefor OFT in relation to media mergers

843.

This section inserts a new section 119B EA 2002, which gives the OFT the function
of obtaining and reviewing information that may be relevant to the Secretary of State's
decision on whether or not to intervene on the basis of the media public interest
considerations set out in section 58(2A), (2B) or (2C) EA 2002. In particular, the OFT in
carrying out this function will ensure that the Secretary of State is made aware of cases
where (in the OFT’ s opinion) she may wish to consider issuing a special intervention
notice. The OFT will not be under any obligation to carry out adetailed analysis of any
media public interest consideration that may be relevant.
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This section only applies to such cases where they may fall within the special public
interest consideration regime in relation to a media public interest consideration. The
OFT’sdutiesin relation to public interest cases falling within the standard regime are
already fully set out in the EA 2002 (see section 5 and Chapter 2 of Part 3 EA 2002).

Section 387: Enforcement powersin relation to newspaper and other media
mergers

845.

846.

847.

This section inserts a new paragraph 20A in Schedule 8 EA 2002, which contains
the list of matters that can be included in final orders for the purpose of remedying,
mitigating or preventing any adverse publicinterest effectswhich have resulted, or may
be expected to result, from amerger involving a newspaper enterprise. Remediesto an
adverse finding on the basis of the media public interest consideration may be different
in character to the remedies directed at competition detriments with which Schedule 8
is principally concerned. Accordingly, paragraph 20A alows the Secretary of State to
make such provision, in relation to these cases, as she considers appropriate in all the
circumstances. Sub-paragraph (4) sets out anon-exhaustivelist of the type of steps that
might be taken in exercise of this power. These are remedies that experiencein dealing
with newspaper transfers under the FTA 1973 has shown it would be useful to be able
to call upon.

This provision applies only to orders made in cases where (i) any of the newspaper
public interest considerations were specified in the intervention/special intervention
notice and remain relevant at the point of a decision on remedies, or (ii) where a
consideration in section 58(2C) has been specified, provided that the relevant merger
situation or special merger situation in question is one where one of the enterprises
ceasing to be distinct is a newspaper enterprise.

New sub-paragraph (5) sets out the definition of a “newspaper public interest
consideration”. This is defined as a media public interest consideration other than
one which is set out in section 58(2C) or which is a consideration concerned with
broadcasting which the Secretary of State thought ought to have been specified in
section 58.

Section 388: Alterations to newspaper panel of Competition Commission

848.

This section amends the definition of “newspaper merger reference” in paragraph 1 of
Schedule 7 to the Competition Act 1998. Schedule 7 to that Act makes provision about
the Competition Commission and includes provisions on the appoi ntment of newspaper
panel members to the group selected to carry out an inquiry following areference. The
effect of this amendment is that the provisions on the appointment of newspaper panel
members to any constituted group will only apply where a merger reference is made
specifying a newspaper public interest consideration.

Section 389: Further provision in connection with media mergers

849.

850.

Subsection (1) of this section gives effect to Schedule 16, which contains further
amendments in connection with media mergers.

Subsection (2) extendsto the provisions of this Chapter of the Act anditsrelated repeals
the provisions of sections 276(2) and (3) and 277 EA 2002, which givesthe Secretary of
State the power to make by order supplementary, incidental or consequential provisions
for the purposes of, or in consequence of, or for giving full effect to, the EA 2002.
Subsection (3) clarifies, for the avoidance of doubt, that this includes the power to
modify the EA 2002.
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Part 6: Miscellaneous and Supplemental

Section 390: Annual report on the Secretary of State’sfunctions

851.

This section requires the Secretary of State to prepare and lay before Parliament annual
reports about the performance of her functions under the following legidation: thisAct,
the enactments relating to the management of the radio spectrum which are not part of
this Act, the Office of Communications Act 2002 and the Broadcasting Acts 1990 and
1996. The first report must be prepared as soon as reasonably practicable after the first
anniversary of the first order under section 2 transferring functions to OFCOM. The
enactments relating to the management of the radio spectrum, in addition to Chapter 2
of Part 2 of the Act, arethe Wireless Telegraphy Acts 1949, 1967 and 1998, the Marine,
&c., Broadcasting (Offences) Act 1967 and Part 6 of the Telecommunications Act 1984
(see section 405).

Section 391: Review of media ownership

852.

OFCOM are required to carry out regular reviews of the operation of al media
ownership and news provider provisions. OFCOM will provideareport on every review
to the Secretary of State, including recommendations on whether the Secretary of State
should exercise the powers available to modify, repeal or revoke rules contained in
enactments and secondary legislation. OFCOM must publish every report in such a
manner that it isbrought to the attention of those personswhom OFCOM feel arelikely
to be affected by it. The first review must be carried out no more than 3 years after
the commencement of this section, and subsequent reviews must be carried out at least
every 3years.

Section 392: Penaltiesimposed by OF COM

853.

This section requires OFCOM to prepare, publish and keep up-to-date guidelines for
determining the penalties to be imposed by them under the Act (including any that
the BBC may be liable to pay) or under any other enactment, except the Competition
Act 1998. Before publishing any guidelines, OFCOM must consult the Secretary of
State and other appropriate persons. When determining the amount of any penalty to
be imposed OFCOM must have regard to their published guidelines.

Section 393: General restrictions on disclosure of information

854.

855.

856.

With the exception of information obtained in accordance with section 196 of the
Broadcasting Act 1990 (powers of entry and search, under which stricter rules apply),
this section imposes limits on the disclosure of information relating to the affairs
of any particular business obtained under this Act, the other enactments relating to
the management of the radio spectrum and the Broadcasting Acts 1990 and 1996.
Subsection (1) prohibits the disclosure of such information while the business in
question is still being carried on, unless consent has been obtained from the person
carrying on that business.

Subsections (2) to (5) provide for alimited number of exemptions from this prohibition
where the disclosure satisfies certain criteria. Examples of exempt disclosures include
those required to facilitate the carrying out by OFCOM of their duties; disclosures
necessary for the carrying out by Ministers, the OFT, the Competition Commission,
the Consumer Panel or the Welsh Authority of duties under this Act or other specified
enactments; and disclosures made in connection with civil proceedings brought under
this Act or other specified enactments.

In addition, subsection (6) provides that this section will not (i) limit information
that may be published by OFCOM under sections 15 and 26 as results of research or
as information or advice, in the Secretary of state's annual report under section 390
or in reports by OFCOM under any other provision of this Act or the Office of
Communications Act 2002; (ii) prevent the disclosure of information for the purposes
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of areport of legal proceedings or (iii) apply to any information that has already been
published or made public under (i) or (ii).

Subsection (10) makes it an offence for any person to disclose information in
contravention of this section.

Section 394: Service of notifications and other documents

858.

859.

When any person is authorised or required to send a notification and/or document to
another person under this Act, the Office of Communications Act 2002, the enactments
relating to radio spectrum management not contained in this Act, Schedule 2 to the
Telecommunications Act 1984 or the Broadcasting Acts 1990 and 1996, it may be
delivered, left at the proper address or sent by post.

*The meaning of proper addressis given in subsection (7) and (8)

When the recipient is a company, a partnership or unincorporated association, the
notification and/or document may be addressed to the person(s) specified, respectively,
in subsections (4), (5) and (6).

Section 395: Notifications and documentsin electronic form

860.

861.

862.

This section applies where a person is authorised under section 394 to give or send
anotification or other document by delivering it to another person and does so either
by transmitting it electronically by means of an electronic communications network
or transmitting it by other means but in a form that means that other apparatus must
be used to make it intelligible (e.g. sending a computer disk by post). If the intended
recipient is not OFCOM, he must have agreed with the sender to that the notification
and/or document may be delivered in that way and form (and not have withdrawn his
agreement), and must have provided the sender with his address and other information
needed to send them.

If the intended recipient is OFCOM, OFCOM must have indicated their agreement
to receive the natification and/or document in the form in question and the thing
transmitted and the means of transmission must comply with any conditions and
procedures determined and published by OFCOM. When transmitting a notification
and/or document, OFCOM may determine the means of transmission used and theform
in which they may be transmitted (subject to subsection (5)).

Subsection (5) provides that, if the intended recipient is not OFCOM, he must have
agreed with the sender that the notification and/or document may be delivered in that
way and in that form (and not have withdrawn his agreement), and must have provided
the sender with his address and other information needed to send the notification or
document.

Section 396: Timing and location of things done electronically

863.

The Secretary of State may by order make provision for determining the times
and places at which things are done electronically under this Act, the Office of
Communications Act 2002, the enactments relating to radio spectrum management
not contained in this Act, Schedule 2 to the Telecommunications Act 1984 and the
Broadcasting Acts 1990 and 1996. The Secretary of State may aso specify how
anything carried out eectronicaly for the purposes of those Acts, including any
regquirements relating to time and place, may be proved in legal proceedings.

Section 397: Purchase of Duchy of Lancaster land

864.

This section gives the Duchy of Lancaster a general power to sell land to persons who
provide public € ectronic communications networks.
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Section 398: Repeal of certain provisions of the Telecommunications Act 1984

865.

This section will repeal the spent provisions dealing with the privatisation of British
Telecommunications set out in sections 60, 61(1) to (6), 62, 63(1) to (4), 64 to 67, 69
to 71, 72(2), (4) and (5) and 73 of the Telecommunications Act 1984. This section also
amends section 68(2) of the 1984 Act to reflect thefact that the only outstanding liability
of British Telecommunications plc for which the Secretary of State might beresponsible
isthe payment of pensions, and repeals sections 93 and 97 of the Telecommunications
Act 1984.

*Section 93 of the 1984 Act alows the Secretary of State (with the consent of the
Treasury) to make grants towards fees or expenses incurred in the development
or use of apparatus that is designed or adapted for disabled persons. Section 97
allows local authorities to contribute towards the cost of the provision by public
telecommuni cations operators of telecommunications facilities that they consider
to be of benefit to their area.

Section 399: Expenses

866.

Any expenditure by the Secretary of State in carrying out her functions under the Act,
and any increase caused by this Act in sums payable under other Acts, shall be met
from money provided by Parliament.

Section 400: Destination of licence fees and penalties

867.

868.

Where OFCOM receive money in any of the circumstances listed in subsection (1),
they must pay it into the Consolidated Fund of the United Kingdom or Northern Ireland
in accordance with subsection (2). The circumstances in subsection (1) include the
imposition by OFCOM of afine under Chapter 1 of Part 2, section 175 or Part 3 of this
Act (including any imposed on the BBC), Part 1 or 3 of the 1990 Act or Part 1 or 2 of
the 1996 Act and the receipt of fees for auctioned telephone numbers, of spectrum fees
under the Wireless Telegraphy Act 1998 (c. 6) and of amounts paid to OFCOM under
aBroadcasting Act licence by way of additional payments during the period for which
the licenceisin force and for subsequent years.

OFCOM must prepare an annual account that shows the amounts received by them, the
sums paid into the Consolidated Funds of the United Kingdom and Northern Ireland, the
amount retained by them in accordance with any statement of principlesthey may make
under section 401 and the cost to OFCOM of carrying out the functionsto be covered by
that retained amount. The report must be sent to the Comptroller and Auditor General,
who must certify and report on the account. He must also lay a copy of OFCOM’s
annual account and his report before each House of Parliament.

Section 401: Power of OFCOM to retain costs of carrying out spectrum functions

8609.

870.

This section allows OFCOM, subject to the approval of the Treasury, to introduce a
new system for meeting the cost carrying out their spectrum functions. Section 400(1)
(c) provides for sumsreceived by OFCOM under the Wireless Telegraphy Act 1998 to
be paid to the Consolidated Fund. Under this section, OFCOM would be able to retain
out of those sums sufficient amounts to cover the cost of carrying out most of their
spectrum functions.

Subsections (1) and (2) would enable OFCOM to make a statement of principles under
which they could retain amounts received by them under the Wireless Telegraphy
Act 1998. Under subsections (3) and (4), the principles contained in any statement
must secure, on the basis of such estimates of the likely costs as it is practicable to
make, that on ayear by year basis, the aggregate amount retained by OFCOM does not
exceed the amount required to meet the annual cost to OFCOM of carrying out their
functions in relation to the management of the radio spectrum. The amounts retained
by OFCOM must be objectively justifiable and proportionate to the costs and the
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relationship between the costs and the amountsretained must be transparent. Subsection
(5) excludes functions under sections 22(2), 28, 152(1), (2), (5) and (8), 155, 158, 168
and 175 to 177 of this Act and section 5 of the Wireless Telegraphy Act 1949 (since
inclusion of those functions would be contrary to the EC Electronic Communications
Authorisation Directive).

As charges for licences covering several years are sometimes paid as a lump sum
in one year, subsection (6) allows for amounts received in one year to be treated as
referable to costs incurred in that year and in one or more subsequent years and to
be brought into account in each of those years in accordance with an apportionment
made in the statement of principles. Subsection (7) allows any deficit or surplus to be
carried forward and taken into account in determining what is required by OFCOM in
the following year to meet the costs of carrying out their spectrum functions.

Where a statement of principles has effect for a limited period or is withdrawn,
subsection (8) provides that it does not apply to any amounts paid to OFCOM after
the end of the period or after the withdrawal takes effect. Subsection (9) enables
OFCOM to revise a statement of principles. Subsection (10) requires the consent of
HM Treasury to be given for the making, revision or withdrawal of any statement of
principles. Subsection (11) requires publication of so much of a statement of principles
as demonstrates compliance with the requirements of subsection (3).

Section 402: Power of Secretary of State to make orders and regulations

873.

This section sets out how the Secretary of Stateisto exercise her powersto make orders
or regulations under the Act (other than those conferred by Schedule 4), and makes
additional provisionsin respect of these powers.

Section 403: Regulations and orders made by OF COM

874.

This section sets out how OFCOM are to exercise their powers to make orders or
regulations under the provisionsin the Act and provisionsinserted in other Actswhich
apply this section, and makes additional provision in respect of these powers. The
orders and regulations concerned must be made by statutory instrument; and where the
provision in the Act and provisionsinserted in other Actsunder which theinstrument is
made providesfor it to be laid before Parliament, OFCOM must send it to the Secretary
of State for that to be done. Subsections (4) to (6) provide that OFCOM must give
notice before making orders or regulations to which this section applies and must allow
aperiod of at |east one month for representations to be made on any proposal by them to
make such orders or regulations. The procedural requirementsin this section implement
Articles 14(1) and 33 of the Universal Service Directive and Article 6 of the Framework
Directive.

Section 404: Criminal liability of company directors etc.

875.

This section provides that, where an offence under this Act, the Wireless
Telegraphy Act 1949, the Marine, &c., Broadcasting (Offences) Act 1967, or the
Telecommunications Act 1984 is committed by a body corporate, then a director,
manager, secretary or other officer of that body corporate (including amember of abody
corporate which is managed by its members) will also be liable for prosecution if it is
proved that he had given their consent to the offence or had connived in its commission
or if the commission is attributable to neglect on the part of the person in question.

Section 405: General interpretation

876.

This section provides for interpretation of defined termsin the Act.
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Section 406: Minor and consequential amendments, transitionals and repeals

877.  Schedule 17, which provides for minor and consequential amendments to other
legislation, and Schedule 18, which contains transitional provisionsin connection with
other legidlation, have effect. Furthermore, the provisions set out in Schedule 19 are
repealed or revoked as specified in that Schedule. These Schedules are described in
more detail below. Subsections (2), (3) and (5) aso give the Secretary of State a
limited power and, in the case of some local legidlation, a duty to make consequential
amendments of other legislation by order. Subsection (4) confers a further power by
order to make consequential modifications to enactments extending only to Scotland,
enactments extending only to Northern Ireland, local enactments and subordinate

legislation.

Section 407: Pre-consolidation amendments

878.  The Secretary of State may by order modify enactments relating to the management of
the radio spectrum (as defined in section 405), the enactments rel ating to broadcasting
(the Broadcasting Acts 1990 and 1996, Part 3 of the Act and other provisions of the
Act dealing with them) and other enactments referring to these enactmentsin order to
facilitate consolidation. An order may not be made unless an Act for repealing and re-

enacting the enactments has been presented to Parliament.

Section 408: Transitional provision for anticipatory carrying out of functions

879.  This section applies where an order made under section 411 bringing into force any of
the following provisions of the Act: (i) aprovision of Part 2 of the Act, (ii) aprovision
of Chapter 1 of Part 5; or (iii) a provision of Part 1 or 6 relating to a provision of Part
2 or of Chapter 1 of Part 5 or any enactment relating to the management of the radio
spectrum, states that such aprovision is brought into force for the purposes of enabling
specified networks and servicesfunctions, or specified spectrum functions, to be carried
out during the transitional period by the Director General of Telecommunications or

the Secretary of State.

880.  Any provision brought into forceduring thetransitional period haseffect asif references
inthat provisionto OFCOM and referencesto OFCOM inserted by that provisionin any
other enactment were referencesto either the Director General of Telecommunications

or the Secretary of State, as the case may be.

*Qubsection (6) defines the transitional period. Subsections (7) and (8),

respectively, define networks and services functions and spectrum functions.

881.  Thissection should be read with paragraph 2 of Schedule 18, which providesthat steps
taken by the Secretary of State or OFCOM before a power or duty is conferred or
imposed on either of them or transferred to OFCOM are to be treated as satisfying
any requirement for steps to be taken prior to the exercise of the power or duty. This
provision also applies to steps taken by the Director General of Telecommunications

or the Secretary of State when section 408 applies.

882.  The provisions of the Act which implement the four EC Communications Directives
will be brought into force very quickly between Royal Assent and the date on which
those Directives must be implemented: 25 July 2003. The necessary steps under the
Act for OFCOM to be able to exercise its functions under these provisions have not yet
been completed. As aresult, these functions will initially be exercised by the Director
General of Telecommunications and the Secretary of State under section 408; and they

have taken preparatory steps in advance under paragraph 2 of Schedule 18.

Section 409: Modifications consequential on regulations implementing Directives

883. This section permits the Secretary of State (by order, subject to approval of a draft
by Parliament) to amend the Act if regulations have been made under the European
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These notes refer to the Communications Act 2003
(c.21) which received Royal Assent on 17 July 2003

Communities Act 1972 to implement the four Directives cited in subsection (4) prior
to the passing of the Act. These Directives have to be implemented in the European
Community on 25 July 2003. Subsection (2) permits the Secretary of State to repeal
provisions of the Act which have become redundant, modify the Act as necessary
in consequence of the regulations, revoke the regulations and make transitory or
transitional provisions. In the event, regulations of the type described in subsection (1)
were not made before the Act was passed, the condition in that subsection can never be
satisfied and, accordingly, it is not intended that this section will be brought into force.

Section 410: Application of enactmentsto territorial sea and other waters

884.

This section permits Her Majesty by an Order in Council to apply the provisions of
Part 2 of the Act, the enactments relating to the management of the radio spectrum not
contained in Part 2 of the Act and any related provision in Chapter 1 of Part 5 of the
Act to theterritorial sea and other waters of the United Kingdom.

Section 411: Short title, commencement and extent

885.

This section gives the Secretary of State a power to bring the provisions of this Act
into force by order on appointed days and different days may be appointed for different
purposes. This section and sections 31(1) to (4) and (6) and 405 came into force upon
Royal Assent. This section aso provides that the Act extends to Northern Ireland and
that it may, by Order in Council, be extended to the Channel I1slands and the Isle of Man.
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