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Commentary on Sections
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Amendmentsto the Immigration Act 1971
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Paragraphs1(2) to (5) of this Schedule amend Schedule 2 to the Immigration Act 1971.
These amendments relate to requirements on carriers to provide passenger, crew and
service information and provide for civil penatiesfor failure to comply.

Paragraph 1(2) amends paragraph 27, which relates to crew information and passenger
lists, to introduce arequirement for a carrier to be able to receive communications from
the Secretary of State or an immigration officer relating to the information provided in
aform and manner specified in regulations.

Paragraph 1(3) amends paragraph 27B, which relates to passenger and service
information, to enable an immigration officer to require a carrier to be able to receive
communications from the officer in the form and manner that the Secretary of State
directs. In relation to this paragraph and the preceding paragraph, this will enable the
Secretary of State to specify the functionality of the system a carrier should install
in order to receive messages about the information provided. Such a system may, for
example, enable the Secretary of State to communicateto acarrier whether information
has been received and whether it isincomplete or inaccurate.

Paragraph 1(4) inserts new paragraphs 27BA and 27BB in Schedule 2 to the
Immigration Act 1971. New paragraph 27BA is apower to make regulations requiring
information from responsible persons (as defined in sub-paragraph (5)) regarding ships
or aircraft which have arrived or are expected to arrive in or have |eft or are expected
to leave the United Kingdom. This new paragraph enables a standing requirement
for passenger, crew and service information to be imposed on specified categories of
aircraft and shipping operators. This requirement isintended to apply to non-scheduled
traffic where the Secretary of State is unlikely to have significant advance warning of
their intention to travel. Aircraft and shipping operators subject to a requirement to
provide the same information under paragraphs 27 or 27B will not routinely be subject
to this requirement.

New paragraph 27BA (2) specifiesthat the information referred to in sub-paragraph (1)
may includeinformation about the persons on board the ship or aircraft and information
relating to the voyage or flight undertaken.
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New paragraph 27BA(3) provides that the regulations must specify the classes of ships
or aircraft to which they apply, the detail of what informationisrequired, aswell asthe
time by which it must be supplied and the form and manner in which it must be supplied.

New paragraph 27BA (4) provides that the regulations may require responsible persons
in respect of shipsor aircraft to be able to receive communications sent by the Secretary
of State or an immigration officer in a specified form and manner relating to the
information sent. Such communications may be about the information itself and the
form in which it was provided.

New paragraph 27BA(5) defines a*“responsible person” in respect of a ship or aircraft
as the owner or agent, or the captain.

New paragraph 27BA(6) provides that the regulations may make different provision
for different purposes and may make provision for different types of carrier, journey
or person on board.

New paragraph 27BA(7) provides that the regulations are subject to the affirmative
procedure.

New paragraph 27BB providesfor the Secretary of State to make regulationsimposing
a penalty on a carrier for failure to comply with reguirements to provide passenger,
crew or serviceinformation under paragraphs 27(2), 27B or 27BA of Schedule 2 to the
Immigration Act 1971.

New paragraph 27BB(2) states that regulations may make provision about how a
penalty isto be calcul ated, the procedure for imposing the penalty, how the penalty will
be enforced, and may allow for an appeals process. The regulations may make different
provision for different purposes.

New paragraph 27BB(3) requires that provision is included in the regulations for a
carrier to object to a proposed penalty.

New paragraph 27BB(4) prevents a person from being penalised twice (whether by
civil or crimina sanctions) for the same failure. Failure to comply with a requirement
under Schedule 2 is aso a crimina offence under section 27 of the Immigration
Act 1971, but if proceedings have been instituted against a person in respect of the
failure, a civil penalty may not be imposed. Similarly, a person may be required
to provide the same information under other statutory provisions (namely sections
32 and 32A of Immigration, Asylum and Nationality Act 2006 (“IANA 2006")) or
under an ATC scheme (see section 22). The effect of new sub-paragraph (4) is that
if a person has already been penalised (or proceedings have been instituted against
him) for failure to provide the same information, a civil penalty may not be imposed
under these regulations. There are various other paragraphs in this schedule making
equivalent provision in relation to those other statutory provisions to prevent a person
being penalised twice (see the amendments to section 27 of the Immigration Act 1971
inserted by paragraph 2 and subsection (4) of new section 32B of IANA 2006 inserted
byparagraph 7 and the amendments to section 34 of that Act made byparagraph 8(3)).
Thereis aso similar provision in section 24(5) as regards civil penalties for breaching
an ATC scheme.

New paragraph 27BB(5) requires that any penalties paid must go to the Consolidated
Fund.

New paragraph 27BB(6) provides that the regulations are made by statutory instrument
subject to the affirmative procedure.

Paragraph 1(5) repeals paragraph 27C of Schedule 2 to the Immigration Act 1971.

Paragraph 2amends section 27 of the Immigration Act 1971 to ensure that criminal
proceedings may not be instituted against a captain of a ship or aircraft for failure to
comply with the requirement to furnish a passenger list or particulars of a member of
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the crew under subsection (1)(a)(i) or afailure to comply with a requirement imposed
by paragraphs 27, 27B or 27BA of Schedule 2 under subsection (1)(b)(iv) where the
person has paid a penalty for failure to comply with the same requirement, by virtue
of regulations under paragraph 27BB of Schedule 2 to the Immigration Act 1971,
under section 32B of the Immigration, Asylum and Nationality Act 2006 or under
section 24 relating to the requirements of an ATC scheme or where proceedings have
been ingtituted against the person under section 34 of IANA 2006.

Paragraphs 3 and 4 make amendments that are consequential upon the amendmentsto
the Immigration Act 1971 made by paragraph 1.
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