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SCOTTISH STATUTORY INSTRUMENTS

2008 No. 365
SHERIFF COURT

Act of Sederunt (Sheriff Court Rules)
(Miscellaneous Amendments) (No. 2) 2008

Made - - - - 7th November 2008
Coming into force in accordance with paragraph 1(1),
(2) and (3)

The Lords of Council and Session, under and by virtue of the powers conferred by section 32 of
the Sheriff Courts (Scotland) Act 1971(1) and section 11(6) of the UK Borders Act 2007(2), this
instrument making provision for a purpose mentioned in section 2(2) of the European Communities
Act 1972(3), and it appearing to the Lords of Council and Session that it is expedient for the
reference to Regulation (EC) No. 1393/2007 of the European Parliament and of the Council of
13th November 2007 on the service in the Member States of judicial and extrajudicial documents
in civil or commercial matters (service of documents), and repealing Council Regulation (EC)
No. 1348/2000(4) to be construed as a reference to that instrument as amended from time to time,
under and by virtue of the powers conferred by paragraph 1A of Schedule 2 to the European
Communities Act 1972(5), and under and by virtue of all other powers enabling them in that behalf,
and having approved draft rules submitted to them by the Sheriff Court Rules Council in accordance
with section 34 of the said Act of 1971, do hereby enact and declare:

Citation, commencement and interpretation

1.—(1) This Act of Sederunt may be cited as the Act of Sederunt (Sheriff Court Rules)
(Miscellaneous Amendments) (No. 2) 2008 and, subject to subparagraphs (2) and (3), shall come
into force on 13th November 2008.

(2) Paragraph 6 shall come into force on 25th November 2008.
(3) Paragraphs 2 to 5 shall come into force on 1st December 2008.

(1) 1971 c. 58. Section 32 was amended by the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c. 73), Schedule 2,
paragraph 12, the Civil Evidence (Scotland) Act 1988 (c. 32), section 2(4), the Children (Scotland) Act 1995 (c. 36),
Schedule 4, paragraph 18(2), the Adults with Incapacity (Scotland) Act 2000 (asp 4), schedule 5, paragraph 13 and the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17), section 43 and the Vulnerable Witnesses (Scotland) Act 2004
(asp 3), section 14(2) and was extended by the Child Support Act 1991 (c. 48), sections 39(2) and 49 and the Bankruptcy and
Diligence (Scotland) Act 2007 (asp 3), section 33.

(2) 2007 c. 30.

(3) 1972c.68.

(4) 0O.J.No.L 324, 10.12.2007, p.79.

(5) Paragraph 1A of Schedule 2 was inserted by section 28 of the Legislative and Regulatory Reform Act 2006 (c. 51).
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(4) This Act of Sederunt shall be inserted in the Books of Sederunt.
(5) In this Act of Sederunt—

“the Ordinary Cause Rules” means the Ordinary Cause Rules in Schedule 1 to the Sheriff
Courts (Scotland) Act 1907(6);

“the Summary Application Rules” means the Act of Sederunt (Summary Applications,
Statutory Applications and Appeals etc. Rules) 1999(7);

“the Summary Cause Rules” means the Summary Cause Rules in Schedule 1 to the Act of
Sederunt (Summary Cause Rules) 2002(8);

“the Small Claim Rules” means the Small Claim Rules in Schedule 1 to the Act of Sederunt
(Small Claim Rules) 2002(9).

Commercial actions

2. In Forms O4 and OS5 in Appendix 1 of the Ordinary Cause Rules, after the paragraph
commencing “IF YOU WISH TO DEFEND THIS ACTION” insert the following paragraph:—

“IF THE WORDS “COMMERCIAL ACTION” APPEAR AT THE HEAD OF THIS
INITIAL WRIT then you should note that this action is a commercial action governed by
Chapter 40 of the Ordinary Cause Rules 1993. You should also note in particular that if you
lodge a notice of intention to defend you must then lodge defences within 7 days of the
expiry of the period of notice. You will receive no further notification of this requirement
from the court.”.

Interim Diligence

3. After rule 31.2 of the Ordinary Cause Rules insert—

“Appeals in connection with interim diligence
31.2A. An interlocutor—
(a) loosing, restricting, varying or recalling an arrestment or an interim attachment;

(b) recalling in whole or in part, or varying an inhibition used on the dependence of
an action; or

(c) refusing to loose, restrict or recall such arrestment, attachment or inhibition,

may be appealed to the sheriff principal, without leave of the sheriff, within 14 days after
the date of the interlocutor.”.

Notice to admit

4. In rule 29.14 of the Ordinary Cause Rules (notices to admit and notices of non-admission),
subparagraph (4) is omitted.

(6) 1907 c. 51. Schedule 1 was substituted by S.1.1993/1956 and amended by S.I. 1996/2167 and 2445, S.S.I. 2000/239 and 408,
2001/8 and 144, 2002/7, 128 and 560, 2003/25 and 26, 2004/197 and 350, 2005/20, 189, 638 and 648 and 2006/198, 207,
293,410 and 509, 2007/6, 339, 440 and 463 and 2008/121 and 223.

(7) S.1.1999/929, amended by S.S.1. 2000/18 and 387, 2001/142, 2002/7, 129, 130, 146 and 563, 2003/26, 27, 98, 261, 319, 346
and 556, 2004/197, 222, 334 and 455, 2005/61, 473, 504 and 648, 2006/198 and 410, 437 and 509, 2007/6, 233, 339, 440
and 463 and 2008/9, 41, 111, 223 and 335.

(8) S.S.I. 2002/132, amended by S.S.I. 2002/516, 2003/26 and 601, 2004/197, 2005/648, 2006/509, 2007/6, 339, 440 and 463
and 2008/121 and 223.

(9) S.S.1.2002/133, amended by S.S.1. 2003/26, 2004/197, 2005/648, 2006/509, 2007/6, 339, 440 and 463 and 2008/121 and 223.
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Specification of Documents

5.—(1) The Summary Cause Rules are amended in accordance with the following subparagraphs.
(2) For paragraph (6) of rule 34.2 (form of summons) substitute—

“(6) Where a summons includes a specification of documents in accordance with
paragraph (5)(b) it shall be intimated to—

(a) in respect of an application under section 1(1) of the Administration of Justice
(Scotland) Act 1972(10), any third party haver; and

(b) where necessary—

(i) the Advocate General for Scotland (in a case where the document or other
property sought is in the possession of either a public authority exercising
functions in relation to reserved matters within the meaning of Schedule 5 to
the Scotland Act 1998, or a cross-border public authority within the meaning
of section 88(5) of that Act); or

(i1) the Lord Advocate (in any other case)
and, if there is any doubt, both.”.

(3) For Form 10e in Appendix 1, substitute Form 10e set out in the Schedule to this Act of
Sederunt.

UK Borders Act 2007
6. After Part XXXV of the Summary Application Rules(11) insert—

“Part XXXVI
UK BORDERS ACT 2007

Interpretation

3.36.1. In this Part—
“the Act” means the UK Borders Act 2007(12); and

“an appeal” means an appeal to the sheriff under section 11(1) of the Act.

Appeals

3.36.2.—(1) Subject to paragraph (2), an appeal must be lodged with the sheriff clerk
not later than 21 days after the date the penalty notice was received by the appellant.

(2) Where the appellant has given notice of objection under section 10(1) of the Act,
an appeal must be lodged with the sheriff clerk not later than 21 days after the date that
notice of the Secretary of State’s decision under section 10(4) of the Act was received by
the appellant.”.

Service under the EC Service Regulation

7. Inrule 5.5 of the Ordinary Cause Rules (service on persons furth of Scotland)—

(10) 1972 c. 59.
(11) Part XXXV was inserted by S.S.1. 2008/335.
(12) 2007 c. 30.
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(@

(b)

in paragraphs (1A) and (6)(b)(13) for “the Council Regulation” substitute “the EC Service
Regulation”; and

for paragraph (8)(14) substitute—

“(8) In this rule “the EC Service Regulation” means Regulation (EC) No. 1393/2007
of the European Parliament and of the Council of 13th November 2007 on the service
in the Member States of judicial and extrajudicial documents in civil or commercial

matters (service of documents), and repealing Council Regulation (EC) No. 1348/2000,
as amended from time to time(15).”.

8. Inrule 2.12 of the Summary Application Rules (service on persons furth of Scotland)—

(@

(b)

in paragraphs (1A) and (6)(b)(16) for “the Council Regulation” substitute “the EC Service
Regulation”; and

for paragraph (8)(17) substitute—

“(8) In this rule “the EC Service Regulation” means Regulation (EC) No. 1393/2007
of the European Parliament and of the Council of 13th November 2007 on the service
in the Member States of judicial and extrajudicial documents in civil or commercial

matters (service of documents), and repealing Council Regulation (EC) No. 1348/2000,
as amended from time to time(18).”.

9. Inrule 5.7 of the Summary Cause Rules (service on persons outwith Scotland)—

(@

(b)

in paragraphs (4) and (12)(b)(19) for “the Council Regulation” substitute “the EC Service
Regulation”; and

for paragraph (14)(20) substitute—

“(14) In this rule “the EC Service Regulation” means Regulation (EC) No. 1393/2007
of the European Parliament and of the Council of 13th November 2007 on the service
in the Member States of judicial and extrajudicial documents in civil or commercial
matters (service of documents), and repealing Council Regulation (EC) No. 1348/2000,
as amended from time to time.”.

10. In rule 6.5 of the Small Claim Rules (service on persons outwith Scotland)—

(@

(b)

in paragraphs (4) and (12)(b)(21) for “the Council Regulation” substitute “the EC Service
Regulation”; and

for paragraph (15)(22) substitute—

“(15) In this rule “the EC Service Regulation” means Regulation (EC) No. 1393/2007
of the European Parliament and of the Council of 13th November 2007 on the service
in the Member States of judicial and extrajudicial documents in civil or commercial
matters (service of documents), and repealing Council Regulation (EC) No. 1348/2000,
as amended from time to time.”.

(13) Rule 5.5(1A) and (6)(b) were inserted by S.S.1. 2004/197 and substituted by S.S.1. 2007/440.
(14) Rule 5.5(8) was inserted by S.S.I. 2004/197 and substituted by S.S.1. 2007/440.

(15) O.J. No. L 324, 10.12.2007, p. 79.

(16) Rule 2.12(1A) and (6)(b) were inserted by S.S.I. 2004/197 and substituted by S.S.1. 2007/440.
(17) Rule 12.2(8) was inserted by S.S.1. 2004/197 and substituted by S.S.I. 2007/440.

(18) O.J. No. L 324, 10.12.2007, p. 79.

(19) Rule 5.7(4) and (12)(b) were inserted by S.S.1. 2004/197 and substituted by S.S.I. 2007/440.
(20) Rule 5.7(14) was inserted by S.S.1. 2004/197 and substituted by S.S.1. 2007/440.

(21) Rule 6.5 was inserted by S.S.1. 2004/197 and substituted by S.S.I. 2007/440.

(22) Rule 6.5(15) was inserted by S.S.1. 2004/197 and substituted by S.S.I. 2007/440.
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Edinburgh A. C. Hamilton
7th November 2008 Lord President .P.D.
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SCHEDULE

Paragraph 5(3)
IFORM 14

Form ol order of court Tor reeovery ol documents in personal injuries aclion
INCTHE SHERIFE COURT
ur Lhe cawse (sonrl refevence na, )
SPECIFICA TGN OF DOCUMBNTS

A B.| (desigiution and cdilress ).

Pursuer
agAiNgL
|CD | (clesigriction o aiiress b,
Detender
Daater jeerte of prostisg o otfer mothod of cervice)
Lo (neome auc! acelrese of pari s porties from whom the falfowing docameats are sought o

be recovercd)

You are hereby required w produse o the agent for the pursuer wilhin gevan davs of he sorvice
en you of this Order:

| frsert sk af the Soflomire Godlls o are regprired. |

1 5. medical regords, charts, X-ravs, notes and ather documents of (spoct wame o
each medicol pracitiioner or geverol praciisioner praciice named in summiens in gocordonce wilki

rede 34,20 fci) and Telating to the pursucr |or @ fhe cove e be, the deccased | from (fmseri
e ), o order thal easerpls may be tihen thereloom at the sieht of the Commissioner of all enlres
showing or tending to showr the noture, extent and canse of the pursner’s e o fhe vose men de,

the deceased 's| Iyuries when he attended his doctor on or after tapecif okee) and the treatment
rzceived by him since that date.

2 All hocks, medical records, charts, Xergvs. nowes and othor documents of (spec
semvreate colls, the rame of cacli fosgirad or oeficr institution romesd I simiions (8 accorditice
Eitl eele 34200 W), and celating, W the pwsuer |er i fe case ey deo the deceased] [oom
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{iwsert elare), n order Lhal exeerpls may be laken therelom al the sighi of The Commissiomer of all
omines showmg o endme 10 show the nalume, cxtenl and canse ol all mjuics rom which the
pursner for o B cove s Ao The deceased | was snlTering when he was admined 1o thad
ingtimicn an or about (specifie dared, the wraatment received by him since that date and his
certificare of discharps, it any,

3. The medieal records ad capabilly asesiments lwld T e delender’™s occupratinal
health departmen relaling 1o the purswer [or, ay ife cose ey be, Lhe deccased |, exeepl insolar as
proparcd Tor or mocontemnlalem of hogalion, m order thal cxeopls may be iken therelrom al the
sight of the Commssioner of all enirics showing or endmg w show the nature and exlent of any
inmries, symptoms and condition from which the pursner |ar, ar e cave we e, the deceased |
vrag suttering and the nature of any assessment and dagnosis made thereot on ar subssquent o
{specify daie),

4 All waue books, cash books, wyes sheols, compuicr meeords sand alher gammps
intormation relating to the pursuer (e as e come meen e, the deceased) (N1 Number (specifi;
wumrer) ) Tield by or an hehalt of (specife exgrienser), for the period (specifie vaies commencing mod
earlier ibaw 26 weeks prior i the date of the aoctdert ar the fivsl dede of velevant chience, o the
case My Be) in order that excerpts may be talen theretom at the sight of the Commissioner of all
coleize ghowing or l[ending 1o shew: —

ful thes pursuer’s [or ey the cose mriy be. lhe doecased's] cammgs, bolh pross and net of
memne luy and cmployec Mational Tnsurance Conmbulions, over the sand period;

)] iz pericd or periods of the purduce's [or g e case may de, o deccased's] abseneo
Trom amplovment over the said peciod and (e reason for absenes,

cl delails ol any incrsases W the rale pad over the period (specif dires) and the dates on

which any such increases took ellecl.

fdy the effective date of. the reasons far and the terms [inchading any terms relanve ta any
pension sntitlement) of the termination of the pursner’s |or. o the cose v be, the
deceascd 'g| cuyplovment,

[S] (hy nalorg omd extent ol contmbouons (0 anyd oo ogcopabonal pensom sehomy male
by The pursier [ oo st case mene de, The decemsed | and his ewployer:

()] the pusuer's prescnt entitlement GU anyd 1o occupalional pension and the mamer m
which sad entitlement 15 caleulated.

R All geewdent wpedls. memorancds o ollsr wrillan sotuudcations made o e defader
or arvone oo lhew behall by an empleses of the defender who wag presenl al or aboul e e al
whieh the pursuer [or, v the vove s 5e the deecased] sustamed the mpmies morespeet of wiieh
the summons m this cawse was issued and relovant o the mallers contained in the statement of
clatm.

& Avy risk azsesament curceal at e tiwe of the acedent refemred Wy i the swnmons ar al
e e of he circumatanees reforred 10 1o the summong giviog, rige o he cause of aclion {as o
case men he) underlaken by or an behall ol the defender for the purpose of verulanon 5 of te
Munagement of Health and Safely al Work Rewulagons 1992 and subscquently regulation 3 of the
hlanaroment of Health and Saloly al Work Ropolanons 1999 [ir (pecifl the resulaiions or arler
fevialoiive pravision wnder which the #ich avvesamen! i regrivedd| in order that cxocmpts mag: be
taken therefrom st the sisht of the Commissioner of all entdzs relaning to the risks posed w

workars |or dpecifi e nallers sl ot m e siatemend of olaim e whicl the visk ovvesoneni
Foleites)|.
7 Fwnling prncipals, dralls, copies or dupheates of the ghove or wmy of them.

(i, oty sl Trodnens aefelreas of the awent jir e prarviee.
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NOTES

tly The decuments recoverad will ks considared by the parties to the action and they may or
may nor ke lodeed o the cont process. A written receipt will be given or sent to vou by
the parsuer, who may tharzatier allaw them to be inspacted by the other patigs. The
party i owhaose pogseszion the documang are will be responsible for their salchecping.

4] If vou clam that any of the documents produced by vou arc confidential, sou must still
produce such documents bol may place them 1n g separale sealed packel by hemselves,
mivhed CONFIDERTLIALT lnhal evenl Qi musl be delivered or senl b post 1o e
sheriff clerk at (fnserf namne of sherbff coner amd addeess). Ay parly who wishes w0
open the sealed packel musl apply e the cowrl by ocilentad application. A parly who
muhes xueh an application must intoate it w oo

{31 Subpect to paragraph {2h above, you may prodnce these documents by sending them by
repiglerod post or by the Lrsd class pocorded delivoly seevics or ropistarsd postal packet,
or by hand 1o (v asd aofless of the agent for the morsier).

CLETIFICATL
[Da!t')

T heretw corlile with reference 1o the gbove oedor of the court v the cause {couse
reference pumberyand e enclosed specification of documents, served o e and marked
respeclively K ad ¥ -

i1 That 1he decuments wluch are prodused and which are Lisled i lw snclosed lnventony
sighed by e and marked 2. ae all the documenls in my possession [alling willin e
specificalion.

i

That | have no documents in iy passessian fallmg within the speaifization,

[ That, o e bost of my knowlodes and beliol. thers ars b cxistonss ol documculs
fulling witlmu the speaficamn, bul vol m my posiossion. . These documents we as
[ollows— {dercribe dwom By relovesce fo e descripiveer of docwnety o the
specificeion). They were lust scen by me on or aboul (derfe), al (ploce ) 1 the hands of
(enne eondd audclress of the persor),

il

That 1 knewr ol W eeaslense of ue doowinznls o the pessesaion ol any person, vibar
v selll which Toll v iilun (he specillealion.

(Sigpad)

(Newne wnd cefefrins)

EXPLANATORY NOTE
(This note is not part of the Act of Sederunt)

This Act of Sederunt makes miscellaneous amendments to the rules of procedure in the sheriff court
as follows.

Paragraph 2 amends Forms O4 and OS5 of the Ordinary Cause Rules by inserting a paragraph which
provides information about certain procedural steps to take in relation to defending commercial
actions.
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Paragraph 3 amends the Ordinary Cause Rules by inserting a new rule into Chapter 31 (appeals)
making provision for appeal to the sheriff principal of specified interlocutors without the requirement
for leave to be obtained.

Paragraph 4 omits subparagraph (4) of rule 29.14 of the Ordinary Cause Rules relating to notices
to admit and notices of non-admission.

Paragraph 5 amends the Summary Cause Rules in relation to specification of documents in actions
of damages for personal injury. Existing Form 10e is replaced by a new form.

Paragraph 6 inserts a new Part XXXVI into the Summary Application Rules to make provision in
relation to the period for lodging an appeal under section 11(1) of the UK Borders Act 2007.

Paragraphs 7 to 10 amend the Ordinary Cause Rules, Summary Application Rules, Summary Cause
Rules and Small Claims Rules to refer to applicable procedures relating to the service of documents
under Regulation (EC) No. 1393/2007 of the European Parliament and of the Council on the service
in EU Member States of judicial and extrajudicial documents in civil or commercial matters.


http://www.legislation.gov.uk/european/regulation/2007/1393

