Status: This is the original version (as it was originally made).

WELSH STATUTORY INSTRUMENTS

1999 No. 2633 (W.7)
EDUCATION, WALES

The Education (Change of Category of
Maintained Schools) (Wales) Regulations 1999

Made - - - - 23rd August 1999
Coming into force - - 1st September 1999

The National Assembly for Wales makes the following Regulations in exercise of the powers
conferred on the Secretary of State by sections 35(2) and 138(7) and (8) of, and paragraphs 2, 3 and
5 of Schedule 8 and paragraph 1(5) of Schedule 12 to, the School Standards and Framework Act
1998(1) and now vested in the Assembly(2).

Citation, commencement and application

1.—(1) These Regulations may be cited as the Education (Change of Category of Maintained
Schools) (Wales) Regulations 1999 and shall come into force on 1st September 1999.

(2) These Regulations apply in relation to Wales.

Interpretation

2.—(1) In these Regulations:
“the Act” means the School Standards and Framework Act 1998 (“y Ddeddf”);
“the Assembly” means the National Assembly for Wales(2)(“y Cynulliad”);

“the governing body” means the governing body of the school in respect of which a change of
category is proposed or, as the case may be, takes place (“y corff llywodraethu”);
“the implementation date” means the date specified in the proposals as the date on which it is
intended that the change of category should take place (“y dyddiad gweithredu”);

“the main school government regulations” means the Education (School Government) (Wales)
Regulations 1999(3)(“‘y prif reoliadau llywodraethu ysgol”);

(1) 1998c.31

(2) The functions of the Secretary of State under the provisions under which these regulations are made were transferred to the
National Assembly for Wales by the National Assembly for Wales (Transfer of Functions) Order 1999 (S.1.1999/672).

(2) The functions of the Secretary of State under the provisions under which these regulations are made were transferred to the
National Assembly for Wales by the National Assembly for Wales (Transfer of Functions) Order 1999 (S.1.1999/672).

(3) S.I. 1999/2242 W2
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“the proposals” means the proposals published under paragraph 3 of Schedule 8 to the Act
with any modifications made by the Assembly under paragraph 8 or 10 of Schedule 6 (as those
paragraphs have effect with modifications by virtue of Schedule 1 to these Regulations) (“y
cynigion”).
(2) Expressions used in these Regulations set out in the first column of the table below have the
meaning given by, or (as the case may be) are to be interpreted in accordance with, the provisions
referred to in the second column of that table —

“Education Action Forum” (“Fforwm section 11(2) of the Act(4)
Gweithredu Addysg”)

“education action zone” (“‘parth gweithredu section 10(1) of the Act;
addysg”)

“instrument of government” (“offeryn section 37(1) of the Act;
llywodraethu”)

“sponsor” (“noddwr”) paragraph 1 of Schedule 1 to the main school
government regulations

Prescribed period for the purpose of section 35(2) of the Act

3. For the purposes of section 35(2) of the Act (which provides that, except in relation to a change
of category from voluntary aided to voluntary controlled school for which proposals are required to
be published by virtue of paragraph 3 of Schedule 8 to the Act, that Schedule does not apply at any
time before the end of such period as may be prescribed) the prescribed period is the period starting
on 1st September 1999 and ending on 31st August 2000.

Application of regulations 5 to 9

4. Regulations 5 to 9 shall apply in relation to proposals published under paragraph 3 of
Schedule 8 to the Act, during the period prescribed in regulation 3, for a voluntary aided school to
become a voluntary controlled school and in relation to the implementation of such proposals.

Application of section 28 of and Schedule 6 to the Act

5.—(1) Schedule 1 to these Regulations has effect for applying with modifications provisions of
section 28 of, and Part II of Schedule 6 to, the Act in relation to proposals such as are mentioned
in regulation 4.

(2) The provisions of section 28 of, and Part II of Schedule 6 to, the Act so applied are set out in
Schedule 2 to these Regulations, as so modified; and with references to the Assembly (in whom the
functions of the Secretary of State are now vested) substituted for references to the Secretary of State.

Implementation of proposals

6. On the implementation date the school shall become a voluntary controlled school.

Transfer of staff

7.—(1) Subject to paragraph (2), this regulation shall apply to any person who immediately
before the implementation date is employed by the governing body.

(4) Sections 10-13 of the Act do not apply in relation to Wales unless an Order made by the Assembly provides otherwise —See
section 10(8). At the date of the making of these Regulations no such Order had been made.
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(2) This regulation shall not apply to any person whose contract of employment terminates on
the day immediately preceding the implementation date.

(3) A person who before the implementation date has been appointed by the governing body
to work at the school as from the implementation date or a date thereafter shall be treated for the
purposes of this regulation as if he had been employed by the governing body immediately before
the implementation date to do such work at the school as he would have been required to do on or
after that date under his contract of employment with the governing body.

(4) The contract of employment between a person to whom this regulation applies and the
governing body shall have effect from the implementation date as if originally made between him
and the local education authority.

(5) Without prejudice to paragraph (4) —

(a) all the governing body’s rights, powers, duties and liabilities under or in connection with
the contract of employment shall by virtue of this regulation be transferred to the local
education authority on the implementation date; and

(b) anything done before that date by or in relation to the governing body in respect of that
contract or the employee shall be deemed from that day to have been done by or in relation
to the local education authority.

(6) Paragraphs (4) and (5) are without prejudice to any right of an employee to terminate his
contract if a substantial change is made to his detriment in his working conditions, but no such right
shall arise by reason only of the change in employer effected by this regulation.

Instrument of government and reconstitution of governing body

8.—(1) The governing body and the local education authority shall secure that, as soon as
reasonably practicable after the implementation date (and in any event within three months after the
implementation date) —

(a) a new instrument of government is made for the school in accordance with Schedule 12
to the Act and Part II of the main school government regulations; and

(b) the governing body are reconstituted in accordance with the new instrument of government
Part II of the main school government regulations(5);

(2) The instrument of government shall be made in the form and in accordance with the directions
set out in Schedule 3.

(3) It shall be a sufficient compliance with paragraph (2) if the instrument of government is in a
form substantially to the like effect to the form set out in Schedule 3.

(4) A failure by the governing body or local education authority to discharge the duty in
paragraph (1) within the time limit prescribed in that paragraph shall not relieve the governing body
or the local education authority of that duty.

Transitional provisions

9.—(1) Anything done by the governing body as admission authority before the implementation
date under any provision in Chapter I of Part III of the Act (admission arrangements) shall from the
implementation date have effect as if done by the local education authority.

(5) Part II of the Education (School Government) (Wales) Regulations 1999 makes provision regarding contents of instrument of
government, appointments and elections of governors, and the removal of surplus governors, other than surplus foundation
governors. Provision for the removal of surplus foundation governors is in paragraph 11 of the pro-forma instrument of
government set out in Schedule 2 to those Regulations.
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(2) If on the implementation date proposals published by the governing body under section 28,
29 or 31 of the Act fall to be implemented under paragraph 10 of Schedule 6 to the Act they shall
be implemented by the local education authority.

Signed on behalf of the Assembly under section 66(1) of the Government of Wales Act 1998(6)

Jane Davidson
23rd August 1999 The Deputy Presiding Officer of the Assembly

(6) 1998c.38
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SCHEDULE 1 Regulation 5

PROVISIONS OF SECTION 28 OF, AND SCHEDULE 6 TO THE ACT HAVING
EFFECT IN RELATION TO PROPOSALS MENTIONED IN REGULATION 4

1. The subsections of section 28 of, and the paragraphs in Part II of Schedule 6 to, the Act referred
to in column 1 of Tables 1 to 3 below shall have effect in relation to proposals such as are mentioned
in regulation 4 with the modifications specified in this Schedule in relation to those provisions.

2. The provisions of the Act specified in column 1 of Table 1 below shall have effect as if for the
words referred to in column 2 of that table there were substituted the words in column 3 of that table.

Tabl/Table 1

colofn/column 1 colofn/column 2 colofn/column 3

adran/section 28(5) “under this section” “under paragraph 3 of
Schedule 8”
adran/section 28(5) “the relevant body or “the governing body”
promoters”
adran/section 28(5) “the relevant body or “the governing body”

promoters”

Atodlen/Schedule 6 paragraff/ “section 28, 29 or 31” “paragraph 3 of Schedule 8”

paragraph 6

Atodlen/Schedule 6 paragraff/ “section 28,29 or 31” “paragraph 3 of Schedule 8”
paragraph 7

Atodlen/Schedule 6 paragraff/  “such persons or bodies as may “the local education authority
paragraph 8(2)(c) be prescribed” and the governing body”

3. The provisions of the Act specified in column 1 of Table 2 below shall have effect as if the
words or the provision referred to in column 2 of that table were omitted.

Tabl/Table 2

colofn/column 1 colofn/column 2

adran/section 28(11)

is-baragraff/sub-paragraph (a)

Atodlen/Schedule 6 paragraff/paragraph 6
Atodlen/Schedule 6 paragraff/paragraph 7
Atodlen/Schedule 6 paragraff/paragraph 8(4)

Atodlen/Schedule 6 paragraff/paragraph 10

“or proposed school”
is-baragraff/sub-paragraph (2)

“or (in the case of a new school) is proposed to
be7’

is-baragraffau/sub-paragraphs (3) to (6)

4. The provisions of the Act referred to in column 1 of Table 3 below shall have effect as if for
the words contained in that provision there were substituted the words referred to in column 2 of

that table.
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Tabl/Table 3

colofn/column 1

colofn/column 2

adran/section 28(3)

adran/section 28(7)

“(3)  Proposals under paragraph 3 of
Schedule 8 shall—

(a) contain the following information —

(i) the name of the governing body
publishing the proposals,

(ii) the date on which it is proposed
that the change of category
should take place,

(ii1) a statement explaining the
effect of paragraph 7 of
Schedule 6 including the date
by which objections should be
sent to the National Assembly
for Wales,

(iv) a statement that it is proposed
to change the category of the
school from voluntary aided to
voluntary controlled,

(v) a statement that after the change
of category has taken place, the
local education authority will
be the admission authority for
the school; and

(b) shall be published —

(i) by being posted in a
conspicuous place in the area
served by the school,

(ii) in at least one newspaper
circulating in the area served by
the school, and

(ii1) by being posted at or near the
main entrance to the school or,
if there is more than one main
entrance, all of them.”

“(7) Where any proposals published under
paragraph 3 of Schedule 8 relate to a school in
Wales, the governing body shall send —

(a) a copy of the published proposals,
and

(b) the information specified in
subsection (7A), to the National
Assembly for Wales.

(7A)  The information referred to in
subsection (7) is —
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colofn/column 1 colofn/column 2

(a)
(b)

(©

(d)

(©)

®

the objectives of the proposals;

evidence of consultation before
the proposals were published
including —
(1) copies of the consultation
documents, and

(i1) the views and responses from
the persons consulted,

a map showing the location of the
school and all other community,
voluntary and foundation schools
within a radius of 3.218688
kilometres (2 miles), where the
school is a primary school or
4.828032 kilometres (3 miles) where
the school is a secondary school;

the following information relating
to the school for the school year in
which the proposals were published
and (except for the information
specified in sub-paragraph (iv)), the
previous school year —

(1) the standard number for each
relevant age group,

(i1) the number of year groups,
(iii) the capacity of the school, and

(iv) the number of pupils at the
school;
and a forecast of the matters specified
in sub-paragraphs (ii) to (iv) for each
of the subsequent five years;

a list of all the schools within the
radius of the school mentioned in
paragraph (c) above stating which
schools are maintained by different
local education authorities together
with the information referred to in
paragraph (d) in respect of each such
school;

the following information relating to
the accommodation at the school —

(1) the location of the
accommodation,

(i1) whether the school occupies a
single or split site,

(ii1) how accessible the
accommodation is,
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colofn/column 1 colofn/column 2
(iv) details of the general and
specialist accommodation (both
teaching and non-teaching), and

(v) (where relevant) details of
accommodation for nursery
education;

(g) abreakdown of any costs involved in
the change of category;

(h) details of the policy of the school
relating to the education of pupils
with special educational needs;

(i) a statement as to whether the school
has been inspected under section 10
of the School Inspection Act 1996(7)
during the period starting three years
before the date of the notice of the
proposals and, where the school has
been inspected during that period, the
date of the inspection and details of
the outcome of the inspection;

(j) details of the tenure (freehold or
leasehold) on which the site of the
school is held and, if the premises are
held as a lease, details of the lease;
and

(k) details of the trusts on which the site
of the school is held.”

Atodlen/Schedule 6 paragraft/paragraph 7(3) “(3) Any objections under this paragraph
shall be sent to the National Assembly for
Wales —

(a) within two months after the date of
publication of the proposals, except
where paragraph (b) of this sub-
paragraph applies; and

(b) within one month after the date of
publication of the proposals, where
the school is one to which section 15
applies.”

Atodlen/Schedule 6 paragraff/paragraph 8(1) “(1) Proposals published under paragraph
3 of Schedule 8 require approval under this
paragraph.”

Atodlen/Schedule 6 paragraff/paragraph 8(3) “(3) An approval given under this paragraph
may be expressed to take effect only if a scheme
relating to any charity connected with the school
is made by a date specified in the approval.”

() 1996 p.57.
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colofn/column 1 colofn/column 2

Atodlen/Schedule 6paragraft/paragraph 8(5) “(5) Proposals published under paragraph 3
of Schedule 8 may only be withdrawn with the
consent in writing of the National Assembly for
Wales.”

Atodlen/Schedule 6 paragraff/paragraph 10(1) “(1) Where any proposals published under
paragraph 3 of Schedule 8 have been approved
under paragraph 8 then (subject to the following
provisions of this paragraph) the proposals shall
be implemented in the form in which they
were so approved in accordance with regulations
made under paragraph 5 of Schedule 8.”

Atodlen/Schedule 6 paragraff/paragraph 10(2) “(2) At the request of the governing body
or the local education authority, the National
Assembly for Wales —

(a) may modify the proposals after
consulting that governing body and
the local education authority; and

(b) where any approval under paragraph
8 was given in accordance with sub-
paragraph (3) of that paragraph, may
specify a later date by which the
scheme in question must be made.”

SCHEDULE 2 Regulation 5(2)

PROVISIONS OF SECTION 28 OF, AND PART II OF SCHEDULE
6 TO THE ACT APPLIED BY SCHEDULE 1 AS MODIFIED

Section 28
(3) Proposals under paragraph 3 of Schedule 8 shall —
(a) contain the following information—
(1) the name of the governing body publishing the proposals,
(i) the date on which it is proposed that the change of category should take place,

(iii) a statement explaining the effect of paragraph 7 of Schedule 6 including the date by
which objections should be sent to the National Assembly for Wales,

(iv) a statement that it is proposed to change the category of the school from voluntary
aided to voluntary controlled,

(v) a statement that after the change of category has taken place, the local education
authority will be the admission authority for the school; and

(b) shall be published —
(1) by being posted in a conspicuous place in the area served by the school,

(i) in at least one newspaper circulating in the area served by the school, and
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(iii) by being posted at or near the main entrance to the school or, if there is more than
one main entrance, all of them.

(5) Before publishing any proposals under paragraph 3 of Schedule 8, the governing body shall
consult such persons as appear to them to be appropriate; and in discharging their duty under this
subsection the governing body shall have regard to any guidance given from time to time by the
National Assembly for Wales.

(7) Where any proposals published under paragraph 3 of Schedule 8 relate to a school in Wales,
the governing body shall send —

(@
(b)

a copy of the proposals, and

the information specified in subsection (7A),

to the National Assembly for Wales.

(7A) The information referred to in subsection (7) is —

(@)
(b)

(©

(d)

(e)

®

(2
(h)

(1)

the objectives of the proposals;

evidence of consultation before the proposals were published including —
(i) copies of the consultation documents, and
(i1) the views and responses from the persons consulted;

a map showing the location of the school and all other community, voluntary and
foundation schools within a radius of 3.218688 kilometres (2 miles), where the school is a
primary school or 4.828032 kilometres (3 miles) where the school is a secondary school;

the following information relating to the school for the school year in which the proposals
were published and (except for the information specified in sub-paragraph (iv)), the
previous school year —

(1) the standard number for each relevant age group,
(i1) the number of year groups,
(iii) the capacity of the school, and
(iv) the number of pupils at the school;

and a forecast of the matters specified in sub-paragraphs (ii) to (iv) for each of the
subsequent five years;

a list of all the schools within the radius of the school mentioned in paragraph (c) above
stating which schools are maintained by different local education authorities together with
the information referred to in paragraph (d) in respect of each such school;

the following information relating to the accommodation at the school —
(i) the location of the accommodation,
(i1) whether the school occupies a single or split site,
(ii1) how accessible the accommodation is,

(iv) details of the general and specialist accommodation (both teaching and non-
teaching), and

(v) (where relevant) details of accommodation for nursery education;
a breakdown of any costs involved in the change of category;

details of the policy of the school relating to the education of pupils with special
educational needs;

a statement as to whether the school has been inspected under section 10 of the School
Inspections Act 1996 during the period starting three years before the date of the notice

10
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of the proposals and, where the school has been inspected during that period, the date of
the inspection and details of the outcome of the inspection;

(j) details of the tenure (freechold or leasehold) on which the site of the school is held and, if
the premises are held on a lease, details of the lease; and

(k) details of the trusts on which the site of the school is held.
(11) In this part —

(b) “area” (without more) means a local education authority area.

Part II of Schedule 6

6. This Part of this Schedule applies to proposals published under paragraph 3 of Schedule 8
which relate to a school in Wales.

7—(1) Any person may make objections to any proposals published under paragraph 3 of
Schedule 8.

(3) Any objections under this paragraph shall be sent to the National Assembly for Wales —

(a) within two months after the date of publication of the proposals, except where
paragraph (b) of this sub-paragraph applies; and

(b) within one month after the date of publication of the proposals, where the school is one
to which section 15 applies.

8.—(1) Proposals published under paragraph 3 of Schedule 8 require approval under this
paragraph.

(2) Where any proposals require approval under this paragraph, the National Assembly for Wales
may —
(a) reject the proposals,
(b) approve them without modification, or

(c) approve them with such modifications as it thinks desirable after consulting the local
education authority and the governing body.

(3) Any approval given under this paragraph may be expressed to take effect only if a scheme
relating to any charity connected with the school is made by a date specified in the approval.

(4) When deciding whether or not to give any approval under this paragraph the National
Assembly for Wales shall have regard to the school organisation plan for the area in which the school
is situated.

(5) Proposals published under paragraph 3 of Schedule 8 may only be withdrawn with the consent
of the National Assembly for Wales.

10.—(1) Where any proposals published under paragraph 3 of Schedule 8 have been approved
under paragraph 8 then (subject to the following provisions of this paragraph) the proposals shall
be implemented in the form in which they were so approved in accordance with regulations made
under paragraph 5 of Schedule 8.

(2) Atthe request of the governing body or the local education authority, the National Assembly
for Wales.

(a) may modify the proposals after consulting the governing body and the local education
authority; and

11
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(b) where any approval under paragraph 8 was given in accordance with sub-paragraph (3) of
that paragraph, may specify a later date by which the scheme in question must be made.

12
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SCHEDULE 3

INSTRUMENT OF GOVERNMENT

1. The name of the school is ... 000
2, The school s avoluntary controlled schaal,

3. The name ot the ¢overning body is “the governing
boidy of ... T ofhissert the nare of tie schood as in
puiazean T altove),

d. The governmg body shall congist of
(O} « parent soveImorg,;
by ~ LA governors:

(o) x leacher povernors:

O apndicalls
(dY eng staff governor
ey fowndabion rovermors:

0 » eco-opled  eoverucrs  facleding omy
= L=
Leaerpees refevred o m parageaph 6 F or 8

Berdine);

(1} lhe head leacher {except al any me whon he
has prven written nobice to the clerk to the
caverning body ol the achoal (hat he clhooses
nol L be a govemnor).

5. Total pumber of govcrnors ... jexeopl any
ame when Lhe hoad Leacher has given nolics as above
that he chooses nat to he 1 povemor, swhen tha total
vnber ol poverors will be )

(LF cgrlicadic

G, Une co-opted govemor seill be a poveror for
whose appoinunent noaivacions are 1o be soushl from
the: miner gulhoriny or (as [he case mgy bed Mom one o
marz of the miner autharities in relation to the school.)

{ A o foe

T.ooaco-oplad eovernor|s| will be o) governo]s | Jor
whose uppouwbment nominabons are w be soushl M
the sponsar ar from amangst the sponsors of the
schoal )

{0 cplivaeh e

8, Onc co-opted govemor sall be a povermor for
whose appolinenl noun iations are 1o be goughl o
the Cdacaliom Action Forum Tor the edocalion action
7onc in relation to wwhich the schaal is a particmanng
gchool.)

13
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0. 8o ot fhe smome of o Fouwsdotion hodi oF

persans entitfed fo qnpoist Jovmdation povessors I

there ix mirve the vne such pervon, sel oni e basiz o
e dhe cppnnaReris o Moo,

. {a) The halder of the following office shall he
a fonnclation povarnor ex-oflieio.

weene of affice

(b fer L cand L fosnede] shall be coatled w
appoint @ foundation eoverner to act in the
place ol he sa olico loandalion gowennoer
whrse govornocship dorives oo the oflice
namcd i L) above methe evenl thal thal cx
officio foundation governar is ungble or
viwilling 1o acl as a foundalion governor, or
thare 15 & vaceney m the ofTice by vinwe of
which his sovernprship exists,

TV, Mepean Fide) omed (R) av pecessar) where there ix
Binge thow ose e afffcie fowndetion povesrorship

Sel ol precedre i ciiwinoitns any ovoess inoahe
FNEITE S (O JOnielatinn i i s,

12, Fhene the achoed i o vidwaieey school with
ruliriono charaiior, desoribe D ethos of e sefonl.

13, Thas mstroment comes mk eileot on the date of
making

14, This mstrmment was made by order of L.,
Local Educalion Authorily on o

EXPLANATORY NOTE

(This note is not part of the Regulations)

From 1 September 1999, maintained schools are divided into the following categories: community;
foundation; voluntary (comprising voluntary aided and voluntary controlled); community special;
and foundation special. These Regulations prescribe a one year moratorium from 1 September 1999
during which schools in Wales will be unable to publish statutory proposals to change their category.
This is to ensure a “settling in” period. The Regulations allow one exception: a change of category
from voluntary aided to voluntary controlled where governing bodies of voluntary aided schools are
unable to meet their financial liabilities. They lay down the procedures to be followed in such cases
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and provide for the transfer of staff and other matters. A more detailed explanation of the provisions
of the Regulations is set out below.

Regulation 3 provides for the moratorium referred to above to be for a period starting on 1st
September 1999 and ending on 31st August 2000.

Regulation 4 provides for the provisions of Regulations 5-9 to apply during the period of the
moratorium in relation to proposals published under paragraph 3 of Schedule 8 to the Act and their
implementation.

Regulation 5 applies section 28 of, and Part II of Schedule 6 to, the Act, with modifications, in
relation to proposals for a voluntary controlled school to become a voluntary aided school, and in
relation to the implementation of such proposals. The provisions applied, and the modifications
subject to which they are so applied, are set out in Schedule 1. To assist the reader, those provisions
(as so applied with modifications) are set out in Schedule 2.

Regulation 6 provides that on the implementation date (as defined in regulation 2(1) as “the date
specified in the proposals as the date on which it is intended that the change of category should take
place”) the school shall become a voluntary controlled school.

Regulation 7 provides for the transfer of staff to the employment of the local education authority.

Regulation 8 and Schedule 3 provide for the governing body and local education authority to make
a new instrument of government for the school (in accordance with the legislative requirements
referred to in that regulation), and for the governing body to be reconstituted in accordance with the
instrument (and those requirements). The instrument of government must be made in the form (or
substantially in the form) and in accordance with the directions set out in Schedule 3.

Regulation 9 contains transitional provisions.
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