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STATUTORY INSTRUMENTS

2023 No. 1426

The Employment Rights (Amendment, Revocation
and Transitional Provision) Regulations 2023

Part 2
Annual leave and holiday pay

Amendment of the 1998 Regulations

2. The 1998 Regulations are amended in accordance with regulation 3.

Annual leave and holiday pay

3.—(1)  In regulation 2(1) (interpretation), insert the following definitions in the appropriate
places—

““irregular hours worker” has the meaning given by regulation 15F(1);”;”
““part-year worker” has the meaning given by regulation 15F(1)(b);”;”
““sick leave” means absence from work due to sickness or injury;”;”
““statutory leave” means leave provided for in Part 8 of the 1996 Act;”.

(2)  In regulation 4(7)(a) (maximum weekly working time)(1), after “13” insert “, 13A or 15B”.
(3)  In regulation 13 (entitlement to annual leave)(2)—

(a) before paragraph (1) insert—
“(A1)  This regulation applies to—

(a) a worker in respect of any leave years beginning before 1st April 2024, and
(b) a worker to whom regulation 15B does not apply in respect of any leave years

beginning on or after 1st April 2024.”;
(b) in paragraph (9)(a), for the words “subject to the exception in paragraphs (10) and (11)”

substitute “subject to the exceptions in paragraphs (14), (15) and (17)”;
(c) omit paragraphs (10) to (13);
(d) at the end, insert—

“(14)  Where, as a result of taking a period of statutory leave in any leave year, a worker
is unable to take some or all of the annual leave to which the worker is entitled in that
leave year under this regulation, the worker is entitled to carry forward such untaken leave
into the following leave year.

(15)  Where, as a result of taking a period of sick leave in any leave year, a worker is
unable to take some or all of the annual leave to which the worker is entitled in that leave

(1) Regulation 4 was amended by S.I. 1999/3372 and 2002/3128.
(2) Regulation 13 was amended by S.I. 2001/3256, 2007/2079, 2013/2228 and 2020/365.
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year under this regulation, the worker is entitled to carry forward such untaken leave into
the following leave year provided it is taken by the end of the period of 18 months from
the end of the leave year in which the entitlement originally arose.

(16)  Paragraph (17) applies where, in any leave year, an employer fails to—
(a) recognise a worker’s right to annual leave under this regulation or to payment

for that leave in accordance with regulation 16;
(b) give the worker a reasonable opportunity to take the leave to which the worker

is entitled under this regulation or encourage them to do so; or
(c) inform the worker that any leave not taken by the end of the leave year, which

cannot be carried forward, will be lost.
(17)  Where this paragraph applies and subject to paragraph (18), the worker is entitled

to carry forward any leave to which the worker is entitled under this regulation which is
untaken in that leave year or has been taken but not paid in accordance with regulation 16.

(18)  Annual leave that has been carried forward pursuant to paragraph (17) cannot be
carried forward beyond the end of the first full leave year in which paragraph (17) does
not apply.”.

(4)  In regulation 13A (entitlement to additional annual leave)(3)—
(a) before paragraph (1) insert—

“(A1)  Subject to paragraph (8), this regulation applies to—
(a) a worker in respect of any leave years beginning before 1st April 2024, and
(b) a worker to whom regulation 15B does not apply in respect of any leave years

beginning on or after 1st April 2024.”;
(b) after paragraph (7), insert—

“(7A)  Where, as a result of taking a period of statutory leave in any leave year, a worker
is unable to take some or all of the annual leave to which the worker is entitled in that
leave year under this regulation, the worker is entitled to carry forward such untaken leave
into the following leave year.”.

(5)  In regulation 14 (compensation related to entitlement to leave)(4)—
(a) in paragraph (1)(b) for “regulation 13 and regulation 13A” substitute “regulations 13(1)

and 13A(1)”;
(b) omit paragraph (5);
(c) at the end, insert—

“(6)  Where a worker’s employment is terminated and on the termination date the
worker remains entitled to leave in respect of any previous leave year which carried
forward under paragraph (14), (15) or (17) of regulation 13 or paragraph (7) or (7A) of
regulation 13A, the employer shall make the worker a payment in lieu of leave equal to
the sum due under regulation 16 for the period of untaken leave.”.

(6)  In regulation 15 (dates on which leave is taken)(5)—
(a) in paragraph (1) for “regulation 13 and regulation 13A” substitute “regulations 13, 13A

and 15B”;
(b) in paragraph (2)(a) for “or regulation 13A” substitute “, 13A or 15B”; and

(3) Regulation 13A was inserted by S.I. 2007/2079.
(4) Regulation 14(5) was originally inserted by S.I. 2020/365, which is revoked by regulation 6 of these Regulations. Other

relevant amendments to regulation 14 were made by S.I. 2001/3256 and 2007/2079.
(5) Regulation 15 was amended by S.I. 2001/3256, 2007/2079, 2013/2228 and 2020/365.
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(c) in paragraph (2)(b) omit the words “(subject, where it applies, to the requirement in
regulation 13(12))”.

(7)  After regulation 15A (leave during the first year of employment)(6), insert—

“Irregular hours workers and part-year workers: entitlement to annual leave

15B.—(1)  This regulation applies to an irregular hours worker, or a part-year worker, to
whom the Agricultural Wages (Scotland) Act 1949 (as that Act had effect on 1st July 1999)
does not apply, in respect of any leave years beginning on or after 1st April 2024.

(2)  The amount of annual leave to which an irregular hours worker, or a part-year worker,
is entitled at any time during a leave year is the amount of annual leave that they have accrued
in that year, plus the amount of annual leave (if any) that they have carried forward into that
leave year, less the amount of annual leave (if any) that they have taken during that leave year.

(3)  In each leave year, an irregular hours worker, or a part-year worker, accrues annual
leave—

(a) during any period of sick leave or statutory leave, in accordance with regulation 15C,
and

(b) otherwise, on the last day of each pay period at the rate of 12.07% of the number of
hours that they have worked during that pay period.

(4)  But a worker cannot, in any leave year, accrue more than 28 days of annual leave under
this regulation.

(5)  Where the amount of annual leave that has accrued in a particular case includes a fraction
of an hour, the fraction is to be treated as zero if it is less than 30 minutes and one hour if it
is 30 minutes or more than 30 minutes.

(6)  Annual leave to which a worker is entitled under this regulation may be taken in
instalments, but it may not be replaced by a payment in lieu except where the worker’s
employment is terminated.

(7)  For the purposes of this regulation, a worker’s leave year begins—
(a) on such date during the calendar year as may be provided for in a relevant agreement,

or
(b) where there are no provisions of a relevant agreement which apply, on the date on

which the worker’s employment begins and each subsequent anniversary of that date.
(8)  Paragraph (7) does not apply to a worker to whom Schedule 2 (workers employed in

agriculture) applies except where, in the case of a worker partly employed in agriculture, a
relevant agreement so provides.

Irregular hours workers and part-year workers: annual leave accrued while on sick or
statutory leave

15C.—(1)  This regulation applies for the purposes of determining the amount of annual
leave which a worker to whom regulation 15B applies, accrues in a pay period during a period
of sick leave or statutory leave.

(2)  The amount of annual leave is calculated as follows—
Step 1
Calculate the average number of hours per week that the worker worked during the
relevant period before the worker started the sick leave or statutory leave.

(6) Regulation 15A was inserted by S.I. 2001/3256.
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Step 2
Calculate 12.07% of the number of hours arrived at under Step 1 to find the number
of hours of annual leave that the worker accrues during each week of the sick leave or
statutory leave.
Step 3
Multiply that number of hours by the number of weeks in a pay period for which the
worker is taking sick leave or statutory leave to find the number of hours of annual leave
that the worker accrues during each such pay period.

(3)  In Step 1, the “relevant period” means—
(a) the period of 52 weeks ending with the day before the day on which the worker

started the sick leave or statutory leave, or
(b) if the worker has been in employment for a period of less than 52 complete weeks

before starting that leave, that lesser period.
(4)  For the purposes of the calculation under Step 1—

(a) no account is to be taken of any weeks during the relevant period in which a worker
was, for any amount of time, on sick leave or statutory leave, but

(b) all other weeks during the relevant period are to be taken into account, including
weeks during which the worker did not work any hours.

(5)  If, in a case falling within paragraph (3)(a), any weeks are discounted under
paragraph (4)(a), earlier weeks shall be taken into account so as to bring the number of weeks
to 52 (or as close to 52 as possible).

(6)  For the purposes of paragraph (5) no account is to be taken of hours worked in weeks
preceding the period of 104 weeks ending—

(a) where the calculation date is the last day of a week, with that week, and
(b) otherwise, with the last complete week before the calculation date.

Irregular hours workers and part-year workers: right to carry forward annual leave

15D.—(1)  Leave to which a worker is entitled under regulation 15B may be taken in
instalments but, subject to the exceptions in paragraphs (2), (3), (4) and (6), it may only be
taken in the leave year that it accrues.

(2)  A relevant agreement may provide for part of the annual leave to which a worker is
entitled under regulation 15B to be carried forward into the leave year immediately following
the leave year in which it accrued.

(3)  Where, as a result of taking a period of statutory leave in any leave year, a worker is
unable to take some or all of the annual leave to which the worker is entitled in that leave
year under regulation 15B, the worker is entitled to carry forward such untaken leave into the
following leave year.

(4)  Where, as a result of taking a period of sick leave in any leave year, a worker is unable
to take some or all of the annual leave to which the worker is entitled in that leave year under
regulation 15B, the worker is entitled to carry forward such untaken leave into the following
leave year provided it is taken by the end of the period of 18 months from the end of the leave
year in which the entitlement originally arose.

(5)  Paragraph (6) applies where, in any leave year, an employer fails to—
(a) recognise a worker’s right to annual leave under regulation 15B or to payment for

that leave in accordance with regulation 16;
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(b) give the worker a reasonable opportunity to take the leave to which the worker is
entitled under regulation 15B or encourage them to do so; or

(c) inform the worker that any leave not taken by the end of the leave year, which cannot
be carried forward, will be lost.

(6)  Where this paragraph applies and subject to paragraph (7), the worker is entitled to
carry forward any annual leave to which the worker is entitled under regulation 15B which is
untaken in that leave year or has been taken but not paid in accordance with regulation 16.

(7)  Annual leave that has been carried forward pursuant to paragraph (6) cannot be carried
forward beyond the end of the first full leave year in which paragraph (6) does not apply.

Irregular hours workers and part-year workers: compensation related to entitlement to
leave

15E.—(1)  This regulation applies to a worker to whom regulation 15B applies, in respect
of any leave years beginning on or after 1st April 2024.

(2)  Where—
(a) the worker’s employment is terminated during the course of their leave year, and
(b) at the date on which the termination takes effect, the worker has not taken all the

annual leave to which they are entitled under regulation 15B(2),
the worker’s employer must make the worker a payment in lieu of that untaken leave.

(3)  The payment due under paragraph (2) is—
(a) such sum as may be provided for in a relevant agreement for the purposes of this

regulation, or
(b) where there are no provisions of a relevant agreement which apply, a sum equal to

the amount that would be due under regulation 16 in respect of the untaken leave.
(4)  A relevant agreement may provide that, where—

(a) the worker’s employment is terminated during the course of their leave year, and
(b) the worker has taken more leave than that to which they are entitled under

regulation 15B,
the worker must compensate their employer, whether by a payment, by undertaking additional
work or otherwise.

(5)  Paragraph (2) does not apply if the worker has in respect of the untaken leave mentioned
in that paragraph been paid in the way described in regulation 16A.

Meaning of irregular hours workers and part-year workers

15F.—(1)  For the purposes of these Regulations—
(a) a worker is an irregular hours worker, in relation to a leave year, if the number of

paid hours that they will work in each pay period during the term of their contract in
that year is, under the terms of their contract, wholly or mostly variable;

(b) a worker is a part-year worker, in relation to a leave year, if, under the terms of
their contract, they are required to work only part of that year and there are periods
within that year (during the term of the contract) of at least a week which they are
not required to work and for which they are not paid.

(2)  In a case where a worker has more than one contract with the same employer, the
reference in paragraph (1)(a) to the number of paid hours that the worker will work under the
terms of their contract being wholly or mostly variable includes a reference to the number being
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wholly or mostly variable when the terms of their contracts with that employer are looked at
in the round.

(3)  In determining whether a worker is a part-year worker in relation to a leave year, any
period of sick leave or statutory leave taken by the worker in that leave year is to be ignored.”.

(8)  In regulation 16 (payment in respect of periods of leave)(7)—
(a) in paragraph (1), for “regulation 13 and regulation 13A” substitute “regulations 13, 13A

and 15B”;
(b) at the end of paragraph (1) insert—

“(1A)  The hourly rate of pay in respect of any period of annual leave to which a worker
is entitled under regulation 15B is determined according to the formula—

                  
where—

A is the week’s pay mentioned in paragraph (1); and
B is the average number of hours worked by the worker in each week used to
calculate A.”;

(c) in paragraph (2), after the words “in paragraph (3)” insert “, the supplementary provisions
in paragraphs (3ZA) to (3ZG)”;

(d) at the end of paragraph (3)(d) insert—
“(da)   as if, in the case of entitlement under regulations 13 and 15B, sections 223(3)

and 234 did not apply;”;
(e) at the end of paragraph (3) insert—

“(3ZA)  In the case of entitlement under regulations 13 and 15B the following types of
payments are to be included when determining the amount of a week’s pay for the purposes
of this regulation—

(a) payments, including commission payments, which are intrinsically linked to the
performance of tasks which a worker is obliged to carry out under the terms of
their contract;

(b) payments for professional or personal status relating to length of service,
seniority or professional qualifications;

(c) other payments, such as overtime payments, which have been regularly paid to
a worker in the 52 weeks preceding the calculation date.

(3ZB)  To the extent that the types of payment mentioned in paragraph (3ZA) would
not otherwise be accounted for in a calculation of a week’s pay under sections 221 to 224
of the 1996 Act (as those sections apply for the purposes of this regulation), those types of
payment are to be included by calculating the average weekly amount of those payments
payable in the relevant period and adding it to the amount of a week’s pay arrived at under
those sections.

(3ZC)  In the case of a worker who on the calculation date has been employed by their
employer for less than 52 complete weeks, the “relevant period” is the number of complete
weeks for which the worker has been employed.

(3ZD)  In the case of a worker who on the calculation date has been employed by their
employer for 52 or more complete weeks, the “relevant period” is the period of 52 weeks
ending—

(7) Regulation 16 was amended by S.I. 2007/2079, 2014/3322 and 2018/1378.
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(a) where the calculation date is the last day of a week, with that week, and
(b) otherwise, with the last complete week before the calculation date.

(3ZE)  In calculating the average weekly amount of payments for the purposes of
paragraph (3ZB), no account is to be taken of any weeks during the relevant period in
which—

(a) no remuneration was payable to the worker; or
(b) a worker was, for any amount of time, on sick leave or statutory leave.

(3ZF)  If, in a case falling within paragraph (3ZD), any weeks are discounted under
paragraph (3ZE), earlier weeks shall be taken into account so as to bring the number of
weeks to 52 (or as close to 52 as possible).

(3ZG)  For the purposes of paragraph (3ZF) no account is to be taken of remuneration
in weeks preceding the period of 104 weeks ending—

(a) where the calculation date is the last day of a week, with that week, and
(b) otherwise, with the last complete week before the calculation date.”;

(f) in paragraph (3B), after the words “of paragraphs (3)” insert “, (3ZA) to (3ZG)”.
(9)  After regulation 16 (payment in respect of periods of leave) insert—

“Rolled-up holiday pay for irregular hours workers and part-year workers

16A.—(1)  This regulation applies in relation to pay due to a worker under regulation 16(1)
in respect of leave to which the worker is entitled under regulation 15B.

(2)  Such holiday pay may be paid by way of a 12.07% uplift to the worker’s remuneration
for work done.

(3)  Holiday pay paid in accordance with paragraph (2) must be paid at the same time as
the worker’s remuneration for work done.

(4)  A worker—
(a) who is on sick leave or statutory leave, and
(b) who was, before going on sick leave or statutory leave, paid holiday pay in the way

described in paragraph (2),
must be paid holiday pay in accordance with paragraph (5) in respect of the annual leave that
they accrue during the period of sick leave or statutory leave.

(5)  Such holiday pay is to be paid by way of a payment each pay period during the period
of sick leave or statutory leave which is equal to the average amount of holiday pay that the
worker was paid for each pay period during the relevant period.

(6)  In paragraph (5) the “relevant period” means—
(a) the period of 52 weeks ending with the day before the day on which the worker

started the sick leave or statutory leave, or
(b) if the worker has been receiving holiday pay in the way described in paragraph (2)

for a period of less than 52 complete weeks before starting the sick leave or statutory
leave, that lesser period.

(7)  Where an employer pays a worker holiday pay in the way described in paragraph (2)
or (5) any itemised pay statement provided by the employer to the worker must indicate the
amount of holiday pay that has been paid for the period to which the statement relates.

(8)  An employer who, in respect of annual leave to which a worker is entitled under
regulation 15B, pays holiday pay to the worker in accordance with paragraph (2) or (5) is
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discharged from their liability to make payments to the worker in the manner described in
regulation 16 in respect of that annual leave.

(9)  In paragraph (2) the reference to remuneration is a reference to all types of payments
that are to be included when determining the amount of a week’s pay for the purposes of
regulation 16.

(10)  In paragraph (7), the reference to an itemised pay statement is to a statement given to
a worker under section 8 of the 1996 Act.”.

(10)  In regulation 30 (remedies)(8)—
(a) in paragraph (1)—

(i) in sub-paragraph (a)(i) for “or 13A” substitute “, 13A, 15B or 15D”;
(ii) in sub-paragraph (b) for “or 16(1)” substitute “, 15E, 16(1) or 16A”;

(b) in paragraph (5) for “or 16(1)” substitute “or (5), 15E, 16(1) or 16A”.
(11)  In paragraph 1(a) of Schedule 2, (workers employed in agriculture)(9) for “regulation 13

and regulation 13A” substitute “regulations 13, 13A and 15B”.

Transitional and savings provisions

4. Where a worker relied on regulation 13(10) and (11) of the 1998 Regulations to carry forward
leave, that leave—

(a) must be taken on or before 31st March 2024, and
(b) may not be replaced by a payment in lieu except where the worker’s employment is

terminated on or before that date, in which case the employer must make the worker a
payment in lieu of leave equal to the sum due under regulation 16 of the 1998 Regulations
for the period of untaken leave.

Consequential amendment

5. In regulation 4(6)(a) of the Road Transport (Working Time) Regulations 2005 (working
time)(10) after “13” insert “or 15B”.

Revocation of Working Time (Coronavirus) (Amendment) Regulations 2020

6. The Working Time (Coronavirus) (Amendment) Regulations 2020(11) are revoked.

(8) Regulation 30 was amended by S.I. 2003/1684, 2004/752, 2007/2079, 2011/1133, 2014/386, 2019/469 and 2020/1493.
(9) Schedule 2 was amended by the Agricultural Sector (Wales) Act 2014 (anaw 6), S.I. 2007/2079 and 2013/2228.
(10) S.I. 2005/639, to which there are amendments not relevant to these Regulations.
(11) S.I. 2020/365.
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