EXPLANATORY MEMORANDUM TO
THE CRIMINAL LEGAL AID (GENERAL) (AMENDMENT) REGULATIONS 2013
2013 No. 2790

1. This explanatory memorandum has been prepareleoylinistry of Justice and is laid
before Parliament by Command of Her Majesty.

2. Purpose of theinstrument

2.1 The Criminal Legal Aid (General) (Amendment)gRkations 2013 amend the
prescribed conditions that must be met before a&daod assistance for criminal
proceedings may be made available to an individoder section 15 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012A8PR0O"), to restrict the scope of
criminal legal aid for cases falling under the pndaw category of work. They also
make changes resulting from the introduction ofnarfcial eligibility threshold for
criminal legal aid in Crown Court cases.

3.  Mattersof special interest to the Joint Committee on Statutory Instruments
3.1 None.
4. Legidative Context

4.1 This is one of a number of statutory instrumentsctvimplement legal aid
reform proposals set out in the documdinansforming Legal Aid: Next Steps.

4.2  This instrument implements changes to the scopeiminal legal aid for prison
law. This instrument amends regulation 12 of them@ral Legal Aid (General)
Regulations 2013 (S.I. 2013/9) (“the General Reguia”), which prescribes the
conditions that must be met before advice and tassis for criminal proceedings may
be made available to an individual under sectiorofLBASPO. Amendments that are
consequential to this instrument are made in theni@al Legal Aid (Financial
Resources) (Amendment) Regulations 2013 (S.I. Z2¥P3/) and the Criminal Legal
Aid (Remuneration) (Amendment) Regulations 2018 @013/2803).

4.3 This instrument also implements, in conjunctionhwithe Criminal Legal Aid

(Financial Resources) (Amendment) Regulations 2(83. 2013/2791), Criminal

Legal Aid (Contribution Orders) (Amendment) Regidas 2013 (S.1. 2013/2792), and
the Costs in Criminal Cases (General) (AmendmeN.4) Regulations 2013 (S.I.
2013/2830), the introduction of a financial eligdjiyi threshold in the Crown Court.
We will also bring forward draft regulations whietill amend section 16A of the
Prosecution of Offences Act 1985 to make provision acquitted Crown Court
defendants who have been assessed as financiallgilhe for criminal legal aid in

certain Crown Court proceedings to receive a payraahof central funds in respect
of legal costs incurred by them in respect of thaeeeedings.



5.

6.

Territorial Extent and Application
5.1 This instrument applies to England and Wales.
European Convention on Human Rights

6.1 As the instrument is subject to negative ragmiuprocedure and does not
amend primary legislation, no statement is required

Policy background

7.1 Following on from the reforms set out in LASPO, thevernment consulted on
a package of reform proposals. The primary objeatif/the reform package is to bear
down on the cost of legal aid, ensuring that esyect of expenditure is justified and
that we are getting the best deal for the taxpayeless the legal aid scheme is
targeted at the persons and cases where fundimgss needed, it will not command
public confidence or be credible.

7.2 Transforming Legal Aid: Next Sieps sets out a number of reforms which the
Government intends to make under Part 1 of LASP@o of the reforms set out in
Transforming Legal Aid: Next Seps are a financial eligibility threshold in the Crown
Court and changes to the scope of criminal leghfai prison law.

7.3  This instrument implements changes to the scopeminal legal aid for prison
law and the introduction of a financial eligibilithreshold in the Crown Court.

7.4 Regulation 4 amends the prescribed conditions gulation 12(2) of the
General Regulations to restrict the scope of cramliegal aid for prison law matters. In
particular, it amends regulation 12(2) to resttiet provision of advice and assistance
in prison law matters to:

e cases regarding an individual’s sentence wherec#beulation of the
date on which the individual is entitled to be asled by the Secretary of
State, or eligible for consideration by the Pam®btard for a direction to
be released, is disputed (regulation 4(2));

e an individual's disciplinary hearing in a prison goung offender
institution where the proceedings involve the deieation of a criminal
charge for the purposes of Article 6(1) of the Eag@an Convention on
Human Rights (regulation 4(3));

* an individual's disciplinary hearing in a prison goung offender
institution, where the governor has exercised tbeegior’s discretion
(currently set out in paragraphs 2.10 and 2.11 ohex A to Prison
Service Instruction 2011/47) to allow advice ansisgtance in relation to
the hearing (regulation 4(3)); and

e proceedings before the Parole Board where the @@&ohrd has the
power to direct the individual’s release (regulaté&{4) and (5)).

7.5 Regulation 5 amends regulation 24(1) of the GerRRegjulations to make clear
that where an individual is financially eligiblerforiminal legal aid under Part 3 of the
Criminal Legal Aid (Financial Resources) Regulasid2013 a determination will also



be made that the individual is eligible under Plaof the same regulations for criminal
legal aid in the Crown Court in the same proceesling

7.6 Regulation 6 amends regulation 25(1) of the GenRegjulations so that the
Director of Legal Aid Casework (“the Director”) mtusonsider an individual's
application for a determination under section 16LASPO for proceedings in the
Crown Court in accordance with the new Part 4 ef @iminal Legal Aid (Financial

Resources) Regulations 2013 (as inserted by thenigal Legal Aid (Financial

Resources) (Amendment) Regulations 2013), rathan theing obliged to make a
determination that an individual qualifies in symbceedings.

7.7 The transitional arrangements for the prison lanermgdments are set out in
regulation 7. Regulation 7 specifies that the amesds made by regulation 4 do not
apply to an application for advice and assistanbihvis made before 2ridecember
2013. Applications for advice and assistance iati@h to prison law matters may be
made either in paper form or over the telephoneeMlthe application relates to the
individual's treatment and the application is irpeaform, the form must be signed
and dated by the provider before 2nd December 20ti3received by the Director by
5:00pm on 2nd January 2014. Where the applicasomade over the telephone, the
telephone call must be made before 2nd Decembed @Ad the application must be
signed and dated and then received by the Diregtiin 30 days of the telephone
call. Where the application relates to another gmte of prison law case and the
application is made in paper form, the form mustsigned and dated before 2nd
December 2013. In the case of a telephone apmitathe telephone call must be
made before 2nd December 2013 and the applicatast e signed and dated and
then received by the provider within 30 days of tdélephone call. Sufficient time has
therefore been provided after the application isdenan order to allow for the
application forms to reach the necessary parties.

7.8 The transitional arrangements in terms of Crownr€Celigibility are set out in
regulation 8. The provision states that applicatidar representation in criminal
proceedings which are made before 27th January 20il4 be considered in
accordance with the existing General Regulaticausd (vill not therefore be subject to
the financial eligibility threshold). Applicationwill be considered made when the
application form is signed and dated by the indigid This provides clarity for the
individual on which financial eligibility rules wibpply to their application.

Consultation outcome

8.1 The consultation Transforming Legal Aid: Delivering a more credible and
efficient system’ was published on 9th April 2013 and closed on d4tine 2013.
Around 16,000 responses were received from reptathen bodies, practitioner and
other organisations, individual members of the giadty, members of the House of
Commons and Lords, individual solicitors and baeris and members of the public.
The Ministry of Justice held 14 stakeholder evéimtsughout the consultation period.

8.2 The majority of responses did not support the Guwent’s original proposals
for reform, although there was some support fotigaar measures. Some of the
original proposals were modified in light of thenmments received from consultees to



10.

ensure their implementation is fully consistentw@overnment’s wider objectives, for
example:

» the proposals on prison law have been amendedstorecriminal legal
aid remains available for all proceedings before Barole Board in
which it has the power to direct release, as oppdseall cases that
engage Article 5.4 of the European Convention ormbiu Rights
(ECHR). Sentence calculation cases where the dhteelease is
disputed will also be retained.

» the residence test was revised to include exception certain cases
which broadly relate to an individual's liberty, i@ the individual is
particularly vulnerable or where the case relateshe protection of
children.

» changes to expert fees will proceed, subject tnetg the rates payable
to experts in those areas where recent increases lheen made to
address market supply issues. Fees payable t@reters in London
will be retained and the reduction in rates payablmterpreters outside
London will be limited to ensure these do not fadlow rates paid by
CPS.

8.3 A detailed Government response to the consultagercise is available at
https://consult.justice.gov.uk/digital-communicatsétransforming-legal-aid-next-
steps/user uploads/annex-b-response-to-consuliadion

8.4 We have not consulted on the Criminal Legal Aid r{@&=al) (Amendment)
Regulations 2013.

Guidance

9.1  Guidance is not being prepared specificallyhos instrument. A programme of
training and guidance for providers is being predaby the Legal Aid Agency to
support the transition to the new arrangements.

I mpact

10.1 The impacts of the Government’s programme of |legglreforms are set out in
a series of Impact Assessments, which were updé&idwing publication of
Transforming Legal Aid: Next Steps. These impacteasments are available at
https://consult.justice.gov.uk/digital-communicaistransforming-legal-aid-next-
steps/consult_view. An Impact Assessment has nert peepared specifically for this
instrument.

10.2 There is no impact on business, charities or valynbodies other than where it
affects a contractual relationship between the LAghAgency and providers of legal
aid services, which has been assessed as pad abtive Impact Assessments.



11.

12.

13.

10.3 There is no impact on the public sector arisingnfrthis instrument beyond
those accounted for in the Impact Assessments.

Regulating small business

11.1 The legislation applies to small business onlyiasas it affects the contractual
relationship between the Legal Aid Agency and ptexs of legal aid services or the
payment arrangements for barristers.

11.2 The Ministry of Justice has not taken any spedfaps to minimise the impact
of the requirements on firms employing up to 20gdeo

11.3 The instrument does not impose any additional eguy burdens on small
firms.

Monitoring & review

12.1 The operation of and expenditure on the legdl scheme is continually
monitored by the Ministry of Justice and the Legal Agency. The Ministry of

Justice will conduct a post-implementation revielWLASPO between three to five
years after implementation. This review will alsonsider the operation of the

secondary legislation, including this SI.

Contact

Simon Denison at the Ministry of Justice (Tel: 0&B34 5618 or email:
simon.denison@justice.gsi.gov)ukan answer any queries regarding the instrument.




