EXPLANATORY MEMORANDUM TO
THE WORKING TIME (AMENDMENT) (ENGLAND) REGULATIONS 2013

2013 No. 2228

This explanatory memorandum has been preparedebpépartment for Environment,
Food and Rural Affairs and is laid before ParliatignCommand of Her Majesty.

Pur pose of the instrument

This instrument aligns the position for workers émgpd in agriculture in England with
the position for workers in most other sectors urde Working Time Regulations 1998
(S.1. 1998/1833) (“the 1998 Regulations”).

M atters of special interest to the Joint Committee on Statutory I nstruments

3.1 These Regulations provide for amendmentsdeigions in the 1998 Regulations
relatingto the administration of annual leave in their aggilon to workers employed in
agriculture in England. They are made as a coresemguof the referral to the Supreme
Court of the question as to the legislative competeof the Agricultural Sector (Wales)
Bill by the Attorney General on 13th August (seeagaaph 4.3 below). These
Regulations need to come into force on 1st Oct@b&B (as further explained in
paragraph 4.9). Therefore, they are made undéose(2) of the European
Communities Act 1972 (c. 68).

3.2  Were it not for the timing constraints, thesg&ations would have been made
under powers conferred by section 13(1), (2)(9)a(8 (6) of the Work and Families Act
2006 (c. 18) (“the 2006 Act”) like the affirmativesolution procedure Working Time
(Amendment) Regulations 2013 laid in draft (an@adty approved by the House of
Lords) which Defra has applied to withdraw. Fatedailed explanation of the rationale
for this application for withdrawal, please seegogaphs 4.2 to 4.9. Under the section 13
powers in the 2006 Act it would not be possibletfag Regulations to come into force on
1st October 2013 because in accordance with set80f) of that Act a draft of the
Regulations would need to have been laid before aaproved by a resolution of, each
House of Parliament before being made.

L egidlative Context
4.1 In 2010 the Government announced that it preghds bring forward legislation to

end the separate employment regime for agricultuoakers in England and Wales.
Following Royal Assent to the Enterprise and RegmjaReform Act 2013 (c. 24), the



Enterprise and Regulatory Reform Act 2013 (Commerace No 1, Transitional
Provisions and Savings) Order 2013 (S.I. 2013/1€5%5)) abolished the Agricultural
Wages Board for England and Wales on 25th June 26d3nade savings for the
Agricultural Wages Order (England and Wales) 2@l2main in force until 1st October
2013, when the National Minimum Wage would applagpicultural workers in England
and Wales.

4.2  As a concluding part of the implementatiomaingle employment regime, the
Government laid before Parliament on 20th June &afulations to amend the 1998
Regulations to align the position for workers enypl in agriculture in England and
Wales from 1st October 2013 with the position farkers in most other sectors under
the 1998 Regulations. These draft amending Regukgtsubject to the affirmative
resolution procedure, were debated in the Hous@wfs on 22nd July and a motion to
approve them was agreed on 30th July.

4.3  On 17th July, the National Assembly for Wadassed the Agricultural Sector
(Wales) Bill which would have the effect of providj for a separate agricultural
minimum wage for Walesn accordance with the procedure under section1)X#(the
Government of Wales Act 2006, the Attorney Genkeal subsequently referrealthe
Supreme Court the question of whether the Agricalt8ector (Wales) Bill is within the
Assembly's legislative competence. Pending the &gudgment the Government has
decided to continue the agricultural minimum wagegme in Wales in order to provide
certainty for agricultural workers and employerdvales.

4.4  Therefore the Government has determined todnatv the draft amendments to
the 1998 Regulations laid before Parliament on 2Qtke in respect of workers in
England and Wales and lay new amendments in respearkers in England only.

4.5  Agricultural workers are already protected oy 1998 Regulations but there are
certain provisions in those Regulations which aec#ic to them. These are in relation to
the date of the commencement of the leave yeale@veé notices. These technical
amendments to the 1998 Regulations are a consegjoétize move to a single
employment regime.

4.6  Currently, the 1998 Regulations provide thatiforkers other than those wholly
employed in agriculture, the leave year beginshendate provided for in a relevant
agreement (regulation 13). Where there is no piowniin a relevant agreement and
employment began on or before 1st October 1998jdleis 1st October. Where
employment commenced after 1st October 1998, theelgear begins on the date or
anniversary of the date of commencement of employmender article 45 of the
Agricultural Wages (England and Wales) Order 2@i& leave year for all agricultural
workers begins on 1st October.

4.7  The 1998 Regulations also set out a systemdokers and employers to give
notice about taking leave (regulation 15), whichiagloes not currently apply to workers
wholly employed in agriculture. In essence, thesisions require a worker to notify an



employer of the intention to take leave beforedag which is twice as many days in
advance of the first day of leave as the numbégafe days requested. Similarly, if the
employer requires a worker to take leave, the ey@plmust give notice of this within the
same timescale. If a worker has requested leavamednployer does not agree to the
worker taking that leave, the employer must giveaeoof this to the worker before the
day which is as many days in advance of the fiagtaf leave as the number of leave days
requested. There are different provisions undeAtrecultural Wages (England and
Wales) Order 2012.

4.8  These Regulations will align the positiondgricultural workers in England
regarding commencement of leave year and noticaking leave with the position for
workers in most other sectors under the 1998 Réguoka However, saving provisions
will preserve a worker’s arrangements in place teefist October 2013 for the
commencement of leave year and for notice of I¢akieg until the end of the current
employment in agriculture.

4.9  The debate in the House of Commons, origirsadheduled for 3rd September
2013, was cancelled in view of the application tthdraw the earlier draft amendments
to the 1998 Regulations. It is not possible tddiaw those earlier draft amendments in
respect of workers in England and Wales until 8titoBer when both Houses of
Parliament will have returned from recess. Howgeweorder to provide certainty to
agricultural workers in England, it is essentiattthese amendments to the 1998
Regulations come into force on 1st October 2013nvwthe Agricultural Wages (England
and Wales) Order 2012 ceases to be in force indadgllf these amendments to the 1998
Regulations do not come into force on 1st Octol®di32there would be no provision for
commencement of leave year, nor arrangementsyorggnotice to take leave, for new
agricultural workers in England coming into theustty from that date onwards. This
could cause confusion for both agricultural workamd their employers. Given the
reasons for the tight timescale for bringing thasendments into force, that is the need
to preserve the agricultural minimum wage in Walesnd beyond 1st October 2013
pending the ruling of the Supreme Court, the imstmat is subject to the negative
resolution procedure and has been made under s&(29 of the European Communities
Act 1972.

Territorial Extent and Application

This instrument applies in relation to England only

European Convention on Human Rights

As the instrument is subject to the negative ragmiyprocedure and does not amend
primary legislation, no statement is required.

Policy background



7.1  The Government is committed to providing aniemment for all sectors of the
economy in which private enterprise and businesaedlourish. A key coalition

objective is to simplify employment legislation arenove unnecessary burdens from
businesses. As part of this, the Government hasghit forward legislation through the
Enterprise and Regulatory Reform Act 2013 to abdlie Agricultural Wages Board for
England and Wales in order to bring employmentincalture into line with other

sectors of the economy. As from 1st October 2€@i&e will no longer be a separate
employment regime for agricultural workers in Emglabut they will be protected by the
National Minimum Wage Act 1998 (c. 39) and the 1888yulations as are other workers.

7.2 Agricultural workers with contractual rightsrimediately before 1st October 2013
reflecting an Agricultural Wages Order made byAlggicultural Wages Board will retain
those rights until their contract is varied by naltagreement or their employment comes
to an end. This will include where a worker isiteed to more generous rights under
their contract than under the 1998 Regulationsekample in relation to leave
entitlement and rest breaks. However, agricultwakers already employed before 1st
October 2013 will retain rights under that employtreccrued under the Agricultural
Wages (England and Wales) Order 2012 in relatidchéacommencement of their leave
year and notice of leave taking until the end at temployment.

7.3 The removal of the separate agricultural mimmwage regime will lift regulatory
burdens from farm and horticultural businessespanuide for the introduction of
flexible modern employment practices. It will makeasier for employers and workers
to come to arrangements which suit their own paldiccircumstances. This is intended
to boost job opportunities and growth, and contelio a successful and prosperous
future for the industry.

Consultation outcome

8.1  There has not been a separate consultatidmecemendments to the 1998
Regulations as they are technical amendments vaneh consequence of the
Government policy to abolish the Agricultural Wagesard and agricultural minimum
wage regime, on which there has already been aittatisn.

8.2  The Government consulted on the future of thedltural Wages Board for
England and Wales and related Agricultural Wages@itees and Agricultural
Dwelling-House Committees in England for four weéksn 16 October to 12 November
2012. Copies of the consultation documents cambed at:

https://www.gov.uk/government/consultations/thaifatof-the-agricultural-wages-
board-for-england-and-wales-and-agricultural-wac@smmittees-and-agricultural-
dwelling-house-advisory-committees-in-england




8.3  The proposal to abolish the Agricultural WaBesrd and related English
committees was originally announced in July 20%ihce then the policy has been
discussed at meetings of the Board and the anen&rgl meetings of the Agricultural
Wages Committees in England. Views of stakeholdere already well known when the
consultation was launched in October 2012 but thee@ment wanted to allow an
opportunity for formal consultation in case thererevarguments for retention that it had
not previously considered. The four week periodtifier consultation was in line with the
Government’s New Consultation Principles, which@zhte a more proportionate and
targeted approach, designed to encourage activ@dawation of what period is
appropriate to each individual exercise rather taflaulting to a 12-week period,
particularly where there has already been prevemgmgement. In addition to the formal
list of consultees, Defra wrote to around 13,000pbe and organisations that regularly
received copies of the Agricultural Wages Orderd @uring the consultation period
arranged six special meetings of the English Adtucal Wages Committees in different
regions of the country. David Heath, Minister o&tstfor Agriculture and Food, also held
a meeting with the Chair of the Board and the lemadéthe two sides of the Board
(employers and workers) to hear their views.

8.4  The consultation on the future of the Agitural Wages Board asked four
questions:

» Do you agree that employment legislation in thecadpure sector should be
simplified?

* Do you agree that agricultural workers in England ®ales should be brought
within the same minimum employment terms and caoonatas workers in all
other sectors of the economy?

* Do you agree with the Government’s proposal toiahdhe Agricultural Wages
Board, Agricultural Wages Committees, Agricultubatelling House Advisory
Committees, and the agricultural minimum wage redim

* Do you have any additional points or options yowlddike Ministers to consider
before making their final decision?

A numerical summary of the responses to the fimste of these questions is set out in the
table below:

Question Total Yes | % ofall | No | % of all No % of all
Number responses responseg preference| responses
of received received | expressed | received
responses

1. Do you agree

that employment

legislation in the 397 | 42% | 69| 7% 480 51%

agriculture sector 946

should be

simplified?




2. Do you agree
that agricultural
workers in
England and Wale
should be brought
within the same

UJ

946

336

36%

171

18%

439

46%

minimum terms

and conditions as
workers in all othel

sectors of the
economy?

3. Do you agree
with the
Government’s

proposal to abolish

the Agricultural
Wages Board,
Agricultural
Wages
Committees,
Agricultural
Dwelling House
Advisory
Committees and
the agricultural
minimum wage
regime?

347 37% 580 61% 19 2%

946

8.5 In response to question 4, additional commeatde by those who responded

included:

Abolition of the Agricultural Wages Board and agittaral minimum wage
regime should be carried out as soon as possible.

The Government should look at other areas wherdatyy burdens on
farmers could be reduced, including the gangmdisearsing legislation.
The consultation period was too short and therenoadheen adequate
publicity.

The Agricultural Wages Board should be retained sbaplified and
modernised.

The Gangmasters Licensing Authority should be na@ied and adequately
funded.

There needs to be effective communication of whatchanges will mean for
agricultural workers and employers.



10.

11.

12.

» Sufficient resources should be provided to Her Igigje Revenue and
Customs to ensure the effective enforcement oNga@nal Minimum Wage
regime in the agriculture sector.

* The National Farmers Union should organise a valyntommittee to provide
guidance on wage setting.

» Agricultural workers in England and Wales will bsatlvantaged compared to
those in Scotland and Northern Ireland where tiparsg¢e Agricultural Wages
Boards will be retained.

8.6  The Government carefully considered the resgotsthe consultation

exercise. While the responses to question 3 inglicatmajority in favour of the retention
of the Agricultural Wages Board, the Governmentrahtl consider that any new
arguments had been put forward which would persitadealter its long stated intention
to abolish the Agricultural Wages Board and rela@@ednmittees, and bring employment
in agriculture in line with that in other sectoffslee economy. Moreover, key industry
bodies, such as the National Farmers Union, TeRarmers Association, Country Land
and Business Association and also professionahaggons such as the Central
Association of Agricultural Valuers supported thmktion of the Agricultural Wages
Board.

Guidance

Defra is making guidance available for workers angployers in England and Wales as
to what the introduction of the National Minimum @é&in England and the amendments
of the 1998 Regulations in their application to Eng will mean for them.

I mpact

10.1 No significant impact on business, charitiegauntary bodies is foreseen as a
result of these amendments.

10.2 No significant impact on the public sectoioieseen.

10.3 An Impact Assessment has not been preparetdisonstrument.

Regulating small business

11.1 The legislation applies to small business.

11.2 These are technical amendments, which arexpEcted to have any significant
impact on business. Hence it is not consideredssacg to make adjustment for small

businesses.

Monitoring & review



13.

Defra collects a range of statistics in the agtigal sector, including information
about agricultural employment, and will continoedb so after the abolition of the AWB

Contact

Judith Marsden at the Department for Environmeotd=and Rural Affairs Tel: 0207-
238-5748/07827-821645 or emalludith.marsden@defra.gsi.gov.@wan answer any
queries regarding the instrument.




