STATUTORY INSTRUMENTS

2013 No. 2214
NATIONAL HEALTH SERVICE, ENGLAND

The National Health Service (Licensing and Pricing)
Regulations 2013

Made - - - - 4th September 2013

Coming into force in accordance with regulation 1(1)

The Secretary of State for Health makes the follgwRegulations in exercise of the powers
conferred by sections 100(7) to (9), 105(4), 1184 120(2) and (6), 150(1) and 304(9) and (10)
of the Health and Social Care Act 2042(

A draft of these Regulations was laid before Paréiat in accordance with section 304(5)(d), (e)
and (g) of the Health and Social Care Act 2012, \aad approved by a resolution of each House
of Parliament.

PART 1
General

Citation, commencement and interpretation

1—(1) These Regulations may be cited as the Natibealth Service (Licensing and Pricing)
Regulations 2013, and come into force on the deer dfie day on which these Regulations are
made.

(2) In these Regulations—
“the Act” means the Health and Social Care Act 2012
“business year” means—
(&) in relation to an NHS foundation trust or an NHSstr a financial yeal(; and

(b) in relation to any other person who provides hegdite services for the purposes of the
NHS(), a period of more than six months in respect dictv that person or, if
applicable, the business of which it forms pargpares or is required to prepare
accounts;

“relevant year’ means—

(a) for the purposes of regulation 2, the last complietencial year preceding the date on
which Monitor publishes a notice under section 20Gff the Act (modification of

(&) 2012 c. 7See section 150(1) of the Health and Social Care Adt2(“the Act”) for the meaning of “prescribed”.
(b) Seesection 150(1) of the Act for the meaning of “ficéal year”.
(c) Seesection 64(3) and (4) of the Act for the meanihthealth care services” and “the NHS".



standard conditions), or, where figures are notlabvla for that financial year, the one
immediately preceding it; and

(b) for the purposes of regulation 5, the last complietencial year preceding the date on
which Monitor publishes a notice under section 2)8ff the Act (consultation on
proposals for the national tariff), or, where figsrare not available for that financial
year, the one immediately preceding it.

PART 2

Licensing

Licence modifications

2—(1) The percentage prescribed for the purposssdfon 100(7)(b) of the Act (modification
of standard conditions - “objection percentage’d@sper cent.

(2) The percentage prescribed for the purposes ofoset@0(7)(c) of the Act (“share of supply
percentage”) is 20 per cent.

(3) The services prescribed for the purposes of sed@@{8)(b) of the Act (meaning of “share
of supply percentage”) are health care servicesh®mpurposes of the NHS provided by relevant
licence holders).

(4) For the purposes of section 100(7)(c) of the Acglavant licence holder’s share of supply
is the proportion (expressed as a percentage)eotdtal income received by relevant licence
holders for the provision by them of health carevises for the purposes of the NHS for the
relevant year which is—

(a) received by that licence holder, and
(b) attributable to services provided by that licenoklar—
(i) during that financial year, or

(i) during that financial year and a following finaricieear where payment for the
provision of the services becomes payable at tme tihat such provision first
commences.

Calculation of turnover for the purposes of sectiorl05(4) of the Act

3—(1) For the purposes of section 105(4) of the @aaximum amount of a variable monetary
penalty), the turnover of a person (other thanNh#&onal Health Service Commissioning Board
or a clinical commissioning group) on whom a vaeamonetary penalty is imposed (P) is to be
the applicable turnover in England—

(&) during the business year preceding the date onhwhlonitor gives notice of a
proposed variable monetary penalty to P under papagl(l) of Schedule 11 to the
Act (procedure for discretionary requirements); or

(b) if figures are not available for that business yda one immediately preceding it.

(2) Where the business year preceding the date ofdtieens more or less than 12 months, the
turnover is to be the applicable turnover in thagibess year divided by the number of months in
that business year and multiplied by 12.

(3) Where there is no preceding business year, thevarris to be the applicable turnover of P
for the period of 12 months ending on the last ofathe month preceding the month in which the
date of the notice falls.

() Seesection 100(11) of the Act for the meaning of ékelnt licence holder”.



(4) Where in the application of paragraph (3) the mefar which P has applicable turnover is
less than 12 months, the turnover is to be theicgipé turnover in that period divided by the
number of months in that period and multiplied Ry 1

(5) Where P’s business consists of two or more padiseich prepare accounts, the applicable
turnover shall be calculated by adding togetheraip@icable turnover of each of those parts, save
that no account shall be taken of any turnoverltiagufrom the supply of services by one part to
the other.

(6) In this regulation—

“applicable turnover” means the amounts, calcul@tecdonformity with accounting practices

and principles which are generally accepted in &mgyl which are derived by P from the
provision of health care services for the purpasiethe NHS (whether or not a licence is
required to provide such services), after deductibtrade discounts, value added tax and
other taxes based on such amounts.

Calculation of turnover for the purposes of sectionl05(4) of the Act: NHS Commissioning
Board and clinical commissioning groups

4—(1) For the purposes of section 105(4) of the Alg turnover of the National Health
Service Commissioning Board or of a clinical consiusing group is to be the revenue resource
use by the Board or the group—

(a) during the financial year preceding the date onctvhiMonitor gives notice of a
proposed variable monetary penalty to the Boarthat group (as the case may be)
under paragraph 1(1) of Schedule 11 to the Act cgulare for discretionary
requirements); or

(b) if figures are not available for that financial yetlhe one immediately preceding it.

(2) Where the period during the preceding financialr yiea which the Board or a group has
revenue resource use is less than 12 months, rih@ver is to be the revenue resource use in that
period divided by the number of months in that @eénd multiplied by 12.

(3) Where there is no preceding financial year for augr the turnover is to be the revenue
resource use of the group in the relevant periadded by the number of months in that period
and multiplied by 12.

(4) In this regulation—

“relevant period” means the period in the finangiear in which the date of the notice falls
ending on the last day of the month preceding tbetmin which that date falls;

“revenue resource use” means the expenditure dddtlaed or a clinical commissioning group
which is attributable to the matters relating tonémstration prescribed in regulation 57 of the
National Health Service Commissioning Board andni€dl Commissioning Groups
(Responsibilities and Standing Rules) Regulatidi2g).

PART 3
Pricing

Consultation on the proposed national tariff

5—(1) The percentage prescribed for the purposssaifon 120(2)(a) of the Act (responses to
consultation) (meaning of “objection percentager’ étinical commissioning groups) is 51 per
cent.

(8 S.I.2012/2996.



(2) The percentage prescribed for the purposes ofosedi?0(2)(b) of the Act (“objection
percentage” for relevant providea$)is 51 per cent.

(3) The percentage prescribed for the purposes ofoset®0(2)(c) of the Act (“share of supply
percentage”) is 51 per cent.

(4) A relevant provider’'s share of supply, for the msgs of section 120(2)(c) of the Act, is to
be calculated in accordance with paragraphs (8)to

(5) A relevant provider’'s share of supply is the prdjoor (expressed as a percentage) of total
tariff income for the relevant year which is—

(a) received by that provider, and
(b) attributable to services provided by that provider—
(i) during that financial year, or

(i) during that financial year and a following finaricieear where payment for the
provision of the services becomes payable at tme tihat such provision first
commences.

(6) For the purposes of this regulation—

“total tariff income” means the total amount of @mee received by relevant providers for the
delivery of health care services by them for theppees of the NHS for which there is a
national price specified in the national tarifsde—

(&) any income which is attributable to such of thaatans to national prices specified in
the national tariff under section 116(4)(a) of thet (the national tariff) as Monitor
considers are intended to reflect unavoidable costs person who provides health
care services for the purposes of the NHS relativeach other such person; and

(b) any income which is attributable to the differemtéehe price for a service determined
in accordance with the national tariff and the @gayable for that service as modified
under section 124 or section 125 of the Act (lovalification of prices: agreements
and applications).

(7) In paragraph (6)—

(a) the reference to the “national tariff’ is a refererto the version of the national tariff
which had effect for the time when payment for¢bevice became due; and

(b) “unavoidable costs” means costs (including elemehtand, building and staff costs)
that Monitor considers a person who provides hezdtie services for the purposes of
the NHS is unable to influence significantly.

(8) Until, in respect of a financial year, income fréime provision of health care services for the
purposes of the NHS which are specified in theomati tariff (whether published by the Secretary
of State under section 2 of the National HealthviBerAct 2006), or by Monitor under section
116(1) of the Act) is derived only in accordancé&wa national tariff so published by Monitor—

(a) references to the national tariff in paragraph (€¥cept sub-paragraph (b)) and
paragraph (7)(a) are to be read as including aeede to the national tariff published
by the Secretary of State;

(b) references in paragraph (6) to national priced@itee read as including a reference to
prices specified in the national tariff publishgdtbe Secretary of State; and

(c) the reference in paragraph (6)(a) to “under sectib®(4)(a) of the Act (the national
tariff)” is omitted insofar as the variations conued are specified in the national tariff
published by the Secretary of State.

() Asto “relevant provider” see regulation 6.
(b) 2006 c. 41.



Meaning of “relevant provider”

6—(1) For the purposes of sections 118(14)(b) am@(2)2) and (3)(a) of the Act, “relevant
provider” means a person who provides a health sareice for the purposes of the NHS for
which there is a proposed national price specifiethe notice sent by Monitor under section
118(1) of the Act.

(2) For the purposes of section 120(2)(c) and (3)(bjhef Act, “relevant provider” means a
person who provides a health care service for tiipgses of the NHS for which there is—

(a) a national price specified in the edition of théarzal tariff which has effect at the time
when the notice is sent, and

(b) a proposed national price specified in the notere §y Monitor under section 118(1)
of the Act.

(3) For the purposes of section 121 of, and Schedute,1Be Act (determination and procedure
on reference under section 120)—

(&) where the objection percentage for relevant praside equal to or exceeds the
percentage prescribed by regulation 5(2) (whetheobthe share of supply percentage
is equal to or exceeds the percentage prescribeggioyation 5(3)), “relevant provider”
has the same meaning as in paragraph (1);

(b) where the share of supply percentage is equal exageds the percentage prescribed
by regulation 5(3) and the objection percentagerdtevant providers is less than the
percentage prescribed by regulation 5(2), “releymavider” has the same meaning as
in paragraph (2).

(4) In the case of the first notice sent by Monitor enslection 118(1) of the Act—

(a) the reference to the national tariff in paragrad}ta) is to be read as a reference to the
national tariff published by the Secretary of Stateler section 2 of the National
Health Service Act 2006; and

(b) the reference to national prices in that provis®io be read as a reference to prices
specified in such national tariff.

Signed by authority of the Secretary of State fealth.
Anna Soubry
Parliamentary Under-Secretary of State,
4th September 2013 Department of Health

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations make provision in relation tdasematters to be prescribed for the purposes
of Chapters 3 and 4 of Part 3 of the Health andigbdtare Act 2012 (“the Act”) (Monitor:
licensing and pricing).

Part 2 of these Regulations prescribes certairensafbr the purposes of Chapter 3 of Part 3 of the
Act. Regulation 2 prescribes the percentages #rmptlirposes of the “objection percentage” and
the “share of supply percentage”, as well as pitgsgy what services are relevant for the purposes
of the share of supply percentage and how a retdicence holder's share of supply is to be
calculated, for the purposes of section 100(7hefAct (modification of standard conditions of a
licence).

Regulations 3 and 4 prescribe how turnover is tadleulated for the purposes of section 105(4)
of the Act, which provides that a variable monetagpalty imposed by Monitor must not exceed
10% of the turnover in England of the person onmlitos imposed.

Part 3 of these Regulations prescribes certairensafbr the purposes of Chapter 4 of Part 3 of the
Act. Regulation 5 prescribes the percentages #®rptrposes of the “objection percentage” and



the “share of supply percentage”, as well as pit@sg how a relevant provider's share of supply
is to be calculated for the purposes of the shasigply percentage, for the purposes of section
120(2) of the Act (responses to consultation ompgsals for the national tariff).

Regulation 6 prescribes who is a “relevant providerthe purposes of sections 118, 120 and 121
of, and Schedule 12 to, the Act (consultation appsals for the national tariff and determination
of references under section 120).

A full impact assessment has not been producethi®instrument as these Regulations have no
impact on the private sector or civil society orgations. A full Impact Assessment has been
produced in relation to the provisions of the Achdaa copy is available at
http://www.dh.gov.uk/en/Publicationsandstatisticdications/PublicationsLegislation/DH_1235
83.

© Crown copyright 2013

Printed and published in the UK by The Stationeff§ic® Limited under the authority and superintenckerof Carol Tullo,
Controller of Her Majesty’s Stationery Office andi€gn’s Printer of Acts of Parliament.






ISBN 978-0-11-110357-9

£5.75
UK2013090420 09/2013 19585

http://www. legislation.gov. uk/id/uksi/2013/2214 97780111"103579




