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EXPLANATORY MEMORANDUM TO
THE TAKING CONTROL OF GOODSREGULATIONS 2013

2013 No. 1894

This explanatory memorandum has been preparedebithistry of Justice
(MoJ) and is laid before Parliament by Command ef Majesty.

Purpose of the instrument

These regulations supplement Part 3 of the Trilyr@burts and Enforcement
Act 2007 by making detailed provision for operatminthe procedure which
enforcement agents - who are acting under powerteced by enactment, or
under a warrant or writ of control or under instroes from a landlord of
commercial premises who is owed rent arrears - rfalgiw when taking
control of goods and selling them to recover a sfimnoney.

Matters of special interest to the Joint Committee on Statutory
I nstruments

None.
L egislative Context

Part 3 of the Tribunals, Courts and Enforcement2887 (the “TCEA 2007”)
replaces the existing laws relating to the seiaméd sale of goods for most
purposes, and the existing law of rent distrest) wiunified procedure to be
followed by enforcement agents when taking condfoand selling goods to
recover a debt. Schedule 12 of the TCEA 2007 sdtthe new procedure and
provides for various matters relating to the operabtf the procedure to be
prescribed in regulations. These regulations aadarunder those provisions
and provide for those matters.

This is the first of three Statutory Instrumentsickhwill be laid before
Parliament in 2013 under Part 3 of the TCEA 200Re Becond set of
regulations, to be made under paragraph 62 of Sihd@ to the TCEA 2007,
will set out what the costs of enforcement relasedvices will be and how
these will be recovered from the debtor. The tlsed of regulations, to be
made under section 64(2) of the TCEA 2007 (whiaetber with section 63
requires enforcement agents, other than those asicifficers of Revenue and
Customs who are exempt, to have a certificate taaaenforcement agent),
will set out the certification process and relatedtters including the
conditions to which certificates will be subject.

Territorial Extent and Application

This instrument extends to England and Wales.
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European Convention on Human Rights

As the regulations are subject to negativeluéisa procedure and do not
amend primary legislation, no statement is required

Policy background

What is being done and why

7.1

7.2
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7.4

At present, the law and cost structure relatingritorcement by the seizure
and sale of goods is complex, unclear and confuding contained in a
mixture of numerous statutes, secondary legislatmhcommon law, much of
the language of which is archaic. This can reswltenforcement agents
misrepresenting their legal authority to the de#minof debtors. The current
costs structures lack clarity, are difficult toamiret in some instances and do
not provide adequate remuneration for all aspefcenfmrcement work. These
factors combine to make the current charging psopesne to abuse and as a
result there have long been calls to clarify the, IBo introduce a transparent
fee structure and to regulate the industry.

In 2003, the Lord Chancellor's Department publishib@ White Paper
“ Effective Enforcement, a single piece of bailiff law and a regulatory structure
for enforcement”®. This set out proposals for the reform of civif@eement,
building on some of the recommendations made bfeBsor J Beatson QC in
his Independent Review of Bailiff Law?, published in 2000. The White Paper’s
proposals included the introduction of a singlecpief bailiff law which
would, amongst other things, govern through reguiatthe actions taken by
an enforcement agent when taking control of antingejoods to recover a
debt. These proposals were carried forward intd Paf the TCEA 2007. The
TCEA received Royal Assent in July 2007 but Parth& yet to be
implemented.

This Statutory Instrument is part of a wider paekad reforms which will
underpin Part 3 of the TCEA 2007 (in particular &bhle 12) and deliver the
Coalition’s commitment to provide protection agaiaggressive and rogue
bailiffs®, as set out in the 201Programme for Government and 2013Mid-
Term Review. The package of reforms is intended to respedt thw rights of
debtors by protecting them from the oppressivepuds their debt, as well as
the rights of creditors by ensuring an effectivébecement system.

This Instrument will underpin one part of theseorefs. It will supplement
Schedule 12 to introduce a comprehensive code whilkthapply to all debt

streams and will set out, amongst other things;nnwed how enforcement
agents can enter a debtor’'s premises; when andtheycan enter into a

! The Department for Constitutional Affaildhite Paper: Effective Enforcement, March 2003,
www.webarchive.nationalarchives.gov.uk/+/http://wwea.gov.uk/enforcement/wp/index.htm

2 Professor J Beatsomdependent Review of Bailiff Law, June 2000,
www.webarchive.nationalarchives.gov.uk/.../enforeaibeatson.pdf

% Programme for Government, May 2010 www.gov.uk/government/publications/the-coalition-
documentatior®& Mid-Term Review, January 2013yww.midtermreview.cabinetoffice.gov.uk




repayment scheme with the debtor; what goods thayand cannot take; and
how these can be sold should the debt remain un@aidsetting this out
clearly in legislation all interested parties whié aware of their rights and
responsibilities and what would constitute a breaictmese rules. The scheme
includes protections for vulnerable debtors, byadticing provisions which
will allow them time to seek further advice, anatections for creditors by
ensuring that they are still able to enforce th&ection of debt effectively.

Consolidation
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None: these are the first regulations to beemantier these powers.
Consultation outcome

The Ministry of Justice’s Transforming Bailiff Action: How we will provide
more protection against aggressive bailiffs and encourage more flexibility in
bailiff collections’ consultation paper was published on 17 Februd@$y22
The paper set out and sought views on the Govertsnassertion that the
implementation of Part 3 and Schedule 12 of the AQBO7 would address
the majority of the root causes of aggressive fbaktion. In particular, the
proposals set out the need for a clear enforcemeatess, one fee structure
regardless of debt type and regulation through ada@ry certification
system and training. The consultation paper alstuded an earlier draft of
this Statutory Instrument on which views were iadit The consultation
period ran until 14 May 2012 and received 254 rasps. It was aimed at the
public, the enforcement industry, creditors, theefdebt advice sector and all
those with an interest in civil enforcement in Eargl and Wales. Copies of
both the consultation paper and the Government&pamse are on the
Ministry of Justice website at: https://consult.justice.gov.uk/digital-
communications/transforming-bailiff-action Details of the consultation
responses are set out in the analysis sectioreakponse report.

In summary, the consultation responses re-affirthatithe current legislation,
which governs the actions of enforcement via theuse and sale of goods,
can lead to abuses of the system by some enfor¢eagemts and delivers
little protection against aggressive bailiff actiomhere was widespread
support for reform and general agreement that tifgementation of Part 3
and Schedule 12 of the TCEA 2007 would be an apjatapsolution.

The majority of respondents were in favour of theppsals suggested in the
consultation paper and taken forward in this Stayutnstrument. The only

proposals, relating to this Instrument, with whtbtle majority of respondents
disagreed were those relating to Commercial Rergaks Recovery (CRAR),

specifically the minimum amount of rent arrears ethshould be owed before
enforcement takes place and the period of notiaelwghould be given before
enforcement action under CRAR takes place.

The consultation document suggested that the mmimamount of
commercial rent arrears should be an expressegasaal of time, rather than
a sum, and an amount equivalent to a period ofrsa@lays arrears was
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proposed. The respondents who disagreed withptbisosal were not united
on an alternative period. Alternative suggestiomsmged from arrears
equivalent to 1 day’s rent up to arrears equivateni4 day’s rent. It was
decided that the seven day rent arrears proposabwemain as the minimum
amount of rent arrears required before enforcenaation. Consultation
responses indicated that this would most appragyidialance the rights and
needs of the debtor with those of the creditomelating the possibility of a
landlord initiating enforcement action for a nomiaemount whilst preventing
large arrears from building up.

As to the period of notice required before enforeetrunder CRAR can take
place, the consultation paper suggested 14 dayainAtpere was a mixed
response with some respondents arguing that theseeashort a period while
others argued it was far too long. As a resultaswlecided that a period of
seven days’ notice would be required. This alidresnotice period with that
of the other debt streams, which should avoid cginfu This was seen as the
most balanced approach, allowing the debtor antiaddi opportunity to pay
without introducing a lengthy delay in paymenthe treditor.

Guidance

The Regulations will be published by the Stadry Office and will be
available on the Ministry of Justice website whaeyt come into force in
April 2014. The National Standards for Enforcemagents will be updated
to reflect the changes to the law and the inforomatbout the powers of
bailiffs, available on gov.uk, will be also be upeth

I mpact

An Impact Assessment was carried out to censitie impact of the
introduction of the full set of reforms, includinigose provisions introduced
by this Statutory Instrument. This is available at:
https://consult.justice.gov.uk/digital-communicaisétransforming-bailiff-
action

The impact on business and the voluntary séstestimated to be an annual
average benefit of £5 million. The benefits of sa@# associated with the
ongoing saving of doorstep visits, streamliningtiod law, simplification of
the system and fewer complaints were calculatedffset the costs such as
familiarisation with the new system and ongoingtitieation and training
Ccosts.

The impact on the public sector is expectelet@n increase in one-off costs
around £1 million, associated with the amendmenautomated processes,
however there are expected to be no additionatosts are anticipated.

Regulating small business

The legislation applies to small business, ibuhot anticipated to have a
detrimental effect.



11.2 The Ministry of Justice has not taken any sjgesteps to minimise the impact
of the requirements on firms employing up to 20gleo

11.3 The regulations do not impose any additioegulatory burdens on small
firms.

12. Monitoring & review

12.1 As set out in the Government’s response td Thansforming Bailiff Action”
consultation, a post-implementation review will églace at one year, three
years and if necessary five years after these gimms come into force.

13. Contact
Louise Blundell at the Ministry of Justice Tel: 02834 4201 or email:

louise.blundell@justice.gsi.gov.ylcan answer any queries regarding the
Instrument.



