EXPLANATORY MEMORANDUM TO

THE HIGHWAY AND RAILWAY (NATIONALLY SIGNIFICANT INFRASTRUCTURE
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PROJECT) ORDER 2013

2013 No. 1883

This explanatory memorandum has been prepareldeb®épartment for Transport (“the
Department”) and is laid before Parliament by Comdhaf Her Majesty.

Pur pose of the instrument

The purpose of the Highway and Railway (Natilgraignificant Infrastructure Project)
Order 2013 (“the Order”) is to amend the Plannirgg 2008 (“the Act”) to ensure that
only developments that can genuinely be considierbéa@ ‘nationally significant
infrastructure projects’ are subject to the plagniegime set out in the Act. The Order
amends sections 22 and 25 of the Act which setheutircumstances in which
construction, alteration and improvement of a higinand the construction and alteration
of a railway are considered to be nationally sigaift infrastructure projects for the
purposes of the Act. The intention of the changés ensure that highways and rail
projects which would not generally be considereddamationally significant will now
proceed instead under the planning regimes sehahbé Highways Act 1980, the
Transport and Works Act 1992 and the Town and Ggurianning Act 1990 as
applicable.

Section 22 of the Act is amended so that timstcoction or alteration of a highway is
only considered a nationally significant infrasttue project where the Secretary of State
is the highway authority. The circumstances inchitthe construction or alteration of a
highway is to be considered a nationally signiftaafrastructure project is further

limited by introducing area thresholds (15 hectdoesnotorways, 12.5 hectares for

trunk roads other than motorways, where the spestlis expected to be 50mph or
greater and 7.5 hectares for all other trunk roadsgction 22 of the Act, and only
projects that exceed these thresholds would bestutg the planning regime set out in
the Act. It will continue to be necessary for thghway which is being constructed or
altered to be wholly in England.

The Order also amends section 22 of the Athaiowhere any order under the Highways
Act 1980 listed in section 33(4) of the Act hastbe®mde before*1IMarch 2010 for any
highway-related development and a further ordeeeded in relation to that
development, then the development will not be aereid a nationally significant
infrastructure project, provided the new ordergpleed for within seven years of the
making of the earlier order. In addition, a higlywalated development will not be
considered a nationally significant infrastructpreject under the Act where the
development consists of an alteration to a higharayis required as a consequence of a
separate development for which planning permissamalready been granted (known as
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developer-led highway mitigation works) where tleeeloper has asked the Secretary of
State to make the alteration. Finally, highwawtetl development consisting of an
alteration to a highway will not be a nationallgmificant infrastructure project where an
order has been made under section 33(4) of thénAelation to local authority
development (local highway works) and the alteratmthe highway is necessary as a
result of the local highway works and the locahauity has asked the Secretary of State
to make the alteration.

Under section 25, as amended, the construatiaifteration of a railway will continue, as
at present, only to be classed as a nationallyfgignt infrastructure project if the
construction or altered part of the railway is whah England, the railway in question is
part of a network operated by an approved opefatora licensed operator under the
Railways Act 1993 or a subsidiary of such an omejatnd the construction or alteration
is not covered by permitted development rights.

In addition to meeting those existing critetiager the amended section 25, the
construction or alteration of a railway is onlyssad as a nationally significant
infrastructure project, if the construction or &dtgon work includes the laying of a
continuous stretch of more than 2 kilometres afkran land that is not railway
operational land before the start of the project.

A further amendment is made to section 25 tiuebe all railway construction or
alteration work taking place on existing operatidaad from the scope of the Act’s
planning regime. This means that even if a devetyrfalls, under the amended section
25, to be classed, overall, as a nationally sigaift infrastructure project under the Act,
meaning development consent will be needed fonétdevelopment consent requirement
will not extend to any parts of the project whére work is to be done on existing

railway operational land.

M atters of special interest to the Joint Committee on Statutory I nstruments
None.
L egidlative Context

The Order has been made under sections 14¢3)4#) of the Act. Section 14(3)
enables the Secretary of State to make an ordehveémends the categories of nationally
significant infrastructure project (“NSIP”) listed section 14(1) of the Act. This Order
varies existing types of project listed in sectigi{l) (h) — highway-related development
and in 14(1) (k) — the construction or alteratidraoailway.

Section 14(4) permits amendments to be matteetdct. Section 22 (highways) and
section 25 (railways) of the Act are being amenlgthis Order. Section 232(2) of the
Act requires that any such order is made by statutstrument. The amendments are
intended to provide greater clarity and to enshiag only those road and rail schemes that
are genuinely NSIPs are within the remit of secfid(il) of the Act.
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Section 22 of the Act sets out the circumstameevhich the construction, alteration or
improvement of a highways-related development isittered to be a NSIP. Where the
criteria set out in section 22 are met, the devalaprequired to make an application for
an order for development consent (“developmente@otisin accordance with the Act.
This Order amends the criteria in section 22 fertiipes of highway-related
developments which must be considered NSIPs.dtsd$s area limits for highway-
related development which have to be exceededédstarh developments would be
considered NSIPs.

Similarly section 25 of the Act sets out theeimstances in which construction or
alteration of the railway is to be considered t@al¢SIP. The aim of the amendments
(which supplement existing criteria) is to ensurat the only railway developments
considered to be NSIPs are construction or altargirojects which include the laying of
a stretch of continuous railway track exceeding@ketres in length on land which is
not existing railway operational land. In additievhere a development includes track
construction or alterations on non-operational lexceeding that threshold, any parts of
the overall development that do take place on ajpera land will not require
development consent under the Act.

These amendments have been made with theiarteritrestricting the ambit of the Act
to developments which can appropriately be cons@tlew be nationally significant and to
avoid capturing developments which are not.

Territorial Extent and Application

This instrument applies to England only. Althoughl Act extends to the United
Kingdom the provisions being amended apply sokeligngland.

European Convention on Human Rights

The Secretary of State, Patrick McLoughlin has ntaddollowing statement regarding
Human Rights:

“In my view the provisions of the Statutory Instrent on Infrastructure Planning — The
Highway and Railway (Nationally Significant Infrastture Project) Order 2013 are
compatible with the Convention rights.”

Policy background
The Government has put planning reform at émegre of their growth agenda. This is
because investment and economic growth can be lmathpg lengthy and

disproportionate planning processes.

In their statement to the House of Commonseréf September 2012, the Prime
Minister and Deputy Prime Minister set out furtheforms on planning which included
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looking at how the Planning Act was supporting exnit growth and to explore where
any improvements could be made to reduce delagslicery of developments.

The Act created a new system of developmerdardrfor NSIPs in the fields of energy,
transport, water, waste water and waste. Whilgtaening regime in the Act is

beneficial for developments that can properly besatered to be NSIPs, it is not suitable
for smaller, less complex or more discrete develms Some of the fields mentioned
above include thresholds which mean that develogsnehich fall below the threshold

do not have to obtain development consent as tteega considered to be a NSIP.
However, highway and railway developments which Mawt be considered nationally
significant in the usual sense have nonetheless ieggiired to obtain development
consent due to the criteria set out in the Act Whilso captured smaller, less complex
and discrete developments. For example, a 500 reiglireg improvement is treated in the
same way as a new railway line and a local truiakl icnprovement is treated in the same
way as a new motorway.

This lack of proportionality has also meant ttevelopers have been faced with
excessive burdens in order to deliver small, lessptex or discrete but still important
transport infrastructure improvements. Alternajil@nning regimes under the Highways
Act 1980 and the Transport and Works Act 1992 aleitlg the Town and Country
Planning Act 1990 offer this proportionality whiéll protecting individual rights and
environmental needs. Under these regimes, schemeble to be delivered to ensure
earlier start times and increase responsivendssiting changes and work programmes.

The Department had also, prior to the reviesenbapproached by local highway
authorities whose local highway works were beingykd due to the wording in sections
22(2) and (4) of the Act. The phrase in those sttivses ‘for a purpose connected with a
highway for which the Secretary of State is (ot &) the highway authorityivas

causing them to incur costs and delays while tloegist legal advice on whether their
development came within the remit of this wordiAgthe same time the Planning
Inspectorate were also being approached for adwdbe same matter but were unable to
help due to the variance of legal interpretatiothef Act.

To try to clarify when local highway works wdube seen as having a purpose connected
with a road for which the Secretary of State iswidkbe the highway authority (i.e. the
Strategic Road Network), the Department, the Depamt for Communities and Local
Government (“DCLG”) and the Planning Inspector@®tNs) drew up guidance but due

to the individual circumstances of each developi#etguidance could not take account
of each and every development and therefore hewlited impact in clarifying the Act.

In addition, the Department had been approabkigdde Highways Agency and
developers to help resolve an issue which was ohgJayjuch needed housing and
commercial sites. Mitigation works which had alredgen agreed with the Agency and
were included within the overall development plaighconsent, still needed to obtain
development consent pursuant to the Act. This miantdevelopers were required to go
through the full Planning Act regime to obtain theders to deliver the works, thereby
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incurring greater costs and delays. In policy tetims undermined the stated need for
sustainable economic growth.

With regard to railway development it had bessognised by the network operator and
the Department that developments that would natdosidered to be “nationally
significant” in the usual sense were subject tordgiirement to obtain development
consent and this caused delays in the deliverpmiesdevelopments that were to be
undertaken mainly on railway operational land atdclv would deliver improvements
for the operational railway.

These issues were recognised as requiring ameentd to the Planning Act as part of the
reform package identified by the Department and BCThe Department and DCLG had
a number of discussions with Network Rail and thghiiays Agency in relation to the
types of highway-related developments and develogsrfer the construction and
alteration of a railway that should be subjecti® tequirement to obtain development
consent. As a result of these discussions, thai®pnt decided to launch a formal
consultation on the removal of the following tyfméslevelopment from the ambit of the
development consent regime:

- the construction or alteration of highways for whtbe Secretary of State is the
highway authority which are below specified areait, due to their small scale and
limited impact on third parties;

- all local highway works even where they are corséd for a purpose connected with
a highway for which the Secretary of State is tighWway authority;

- all works carried out on a developer’s behalf thate constructed for a purpose
connected with a highway for which the Secretar$tafte is the highway authority;

- highway developments which, having gone throughiglaways Act 1980 planning
regime under which orders had already been madeiresl further orders for
supplemental development;

- railway developments which consist of, or includastruction or alteration works
involving a continuous length of railway track up2 kilometres outside operational
land, or which do not involve track at all; and

- any railway development that takes place on opmratiland.

Further details on the changes are set out below.

In the amended section 22, the wofds & purpose connected with a highway for which
the Secretary of State is (or will be) the highwayhority” have now been deleted. In
addition, the developments that were required tainlwlevelopment consent as a result of
this provision would not generally be consideretded\SIPs. By virtue of the Order,
Sections 22(2) and (3) now require that the SegretaState is or will be the highway
authority for a highway for its construction oremlition to be a NSIP.

In addition the amended planning regime inAbewill not apply to:

- adevelopment where an order under the 1980 Actiedisre i March 2010, been
made in relation to that development. If a furtbeter is subsequently required, the
supplemental development relating to that orderld/ourrently become a NSIP.
However, the new section 22(6) of the Act remowehsupplemental development
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from the ambit of the Act, provided that the newearis applied for within seven
years of the original orders having been made;

- new section 22(7) excludes from the ambit of thé Aevelopment which already has
planning permission under an alternative plannegime, and where an alteration to a
highway is required as a result of that developnilemwn as highway mitigation
schemes) and the developer has asked the Seavétigte for the alteration to be
made; and

- new section 22(8) excludes from the ambit of theélécal highway works for which
an order set out in section 33(4) of the Act hamnbmade and which requires an
alteration to a highway which has been requesteatidjocal highway authority
responsible for the local highway works.

It was felt necessary to further restrictahabit of the Act to ensure it captured only
appropriate development, by setting area limitsifarelopment consisting of the
construction or alteration of a highway. The neatiea 22(4) sets out those area limits.
The limits ensure that even where the area of dpwae¢nt for a construction or alteration
of a highway meet the requirements of section 2% tre nonetheless to be treated as a
NSIP only if the development exceeds the areadiset out in that subsection. These
limits are 15 hectares for a motorway, 12.5 hestéwea highway other than a motorway
where the speed limit is expected to be 50 milespar or greater and 7.5 hectares for
any other highway. The threshold would permitdbastruction or alteration of a single
junction without the need for development consexithough such works may be of sub-
regional or local significance, they are unlikedyimpact at the national level. However,
it should be noted that authorisation still mayéguired under the provisions of the 1980
Act.

No amendments have been made to the thredbolidsprovement of a highway which is
now replicated in section 22(5).

The position for railway developments undetiea 25 of the 2008 Act has similarly
resulted in developments which would not ordinaokyconsidered “nationally
significant” being subject to the requirement toad development consent pursuant to
the Act, and with similar consequences. In theeabs of a threshold, any development
which involves the construction or alteration ohdway, and which cannot progress
using permitted development rights under the Tomh @ountry Planning Act 1990
regime, becomes a NSIP, and can only be authansactordance with the Act,
regardless of the size and scale of the developmeoiived.

The amendments to section 25 of the Act wdamthat rail construction or alteration
developments will only be considered to be NSIRBaf include the laying of a stretch
of railway track (whether single or multiple pathpre than 2 continuous kilometres long
(i.e. measured along the track) on land that iserddting railway operational land.
Development under permitted development rights eatitinue to be outside the ambit of
the Act. So a construction or alteration projeet ihcluded the laying of 3 continuous
kilometres of railway track outside existing railvaperational land and a new bridge etc
would require development consent for the wholthefdevelopment, (except for any
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part of the works authorised under permitted dgualent rights or taking place on
railway operational land).

Three examples illustrate how this would wiorka railway development partly on
operational land and partly on non operational land

In example A, a track construction developnmignkilometres long has a continuous
stretch of railway track of 1.5 kilometres longmon-operational land at each end, with
10 kilometres of track in the middle constructedoperational land. In this example, the
whole development would be excluded from the resyuent to obtain development
consent as there are not more than 2 continuoos&tres of track constructed on non
operational land. This would apply regardless oétlibr the track constructed was single,
double or multiple track.

In example B, the track construction developnmeagain 13 kilometres long. However,
in this case there are 3 kilometres of track caiesdd on non-operational land, followed
by 10 kilometres on operational land. The firgildmetres will require development
consent. The 10 kilometres constructed on operaltiand will not however require
development consent.

In example C, no track is constructed or ettend the railway development works
carried out are works forming part of an electafion scheme. Some of the work is
authorised by permitted development rights andiibgrity of it is on operational land.
The whole development will be excluded from theuregment to obtain development
consent.

The introduction of a threshold, in sectioro2Bhe Act, requiring rail construction or
alteration projects to include the laying of mdrart 2 continuous kilometres of track on
previously non-operational land and the exclusiballonvorks on railway operational
land, provides for a more proportionate authorsaprocess to be followed for
developments that cannot ordinarily be considesadationally significant. The works
(so far as not covered by permitted developmehtsjgvould still need to be authorised
but such authorisation could be obtained by thatgrha specific planning permission,
with any other necessary consents being acquidggbendently, or by means of a
Transport and Works Act Order.

Section 35 of the Act continues to provideexi@nism through which a request can be
made to the Secretary of State to direct that @ldpment which would not otherwise
come within the ambit of the Act should be consdetio be an NSIP. If the Secretary of
State directs that a development should be coresideen NSIP, the developer is then
required to apply for development consent purstatite Act.

The Order also contains transitional arrangesnier circumstances where an application
for an order for development consent (whether fiaileor highways-related
development) has been submitted prior to the maddnigis Order. The application
process in such a case will continue to proceeetig Act as if the Order had not been
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made and development consent will then either batgd or refused. Finally, any
provisions in an order for development consent ithgtanted following the conclusion of
the process under the Act will continue to haveafaind any provisions of the Act that
would have applied if the Order had not been maileantinue to apply.

Transitional provisions have also been indudbere development consent has already
been granted or refused prior to the making of @iger. The options for challenge as
provided for in the Act will continue to apply toyadevelopment consent granted or to
any refusal. Also any provisions of an order fovelepment consent made prior to the
coming in force of this Order will continue to haeiect and the provisions of the Act
will continue to apply to the development conséat has been granted.

Consultation outcome

As well as carrying out its formal consultatexercise, the Department also had a
number of prior discussions on the proposals seindihe consultation document with
various industry bodies including, the Highways Agg Network Rail, local authorities,
developers, consultants, the Planning InspectaradeDCLG as set out in paragraphs 7.5
to 7.9 above. We also asked other bodies sudheasrtvironment Agency and the
Chartered Institute of Highways and Transport f@irtviews. The consensus was that the
measures were generally considered to be sensible.

The Government carried out a consultation aoetance with the Government’s
consultation principles as set out in its guidafocénolding consultations which can be
found on the Inside Government website at
www.gov.uk/government/publications/consultationsgiples-guidancevhich was
published on 17th July 2012. The consultation stadn the 18th December 2012 and ran
for five weeks to the 22 January 2013. The coasioh was published on the Inside
Government website attps://www.gov.uk/government/consultations/natibna
significant-highways-and-rail-schemes-amendmemgdaning-act-2008-definitionsA

five week consultation period was considered sigfficin this case, as the changes to the
Act included in the consultation document had alyeaeen discussed with various
industry participants and the changes, if impleménivould also continue to provide
broadly equivalent protections to any objectora ttevelopment under alternative
planning regimes. It was also decided that shanldpotential respondents ask for more
time we would accept their representations withieasonable time limit. During the
consultation period we were approached by 2 reggrasdCampaign for Better transport
and the Chartered Institute of Highways and Trartygeeking an extension to the
deadline which we agreed. The consultation peoothese two respondents lasted for 6
weeks.

A total of 34 responses were received regartiagrroposals. These were analysed for
general views and the specific questions set otltdrconsultation.
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Respondents included a number of local authsyitonsultants who act on behalf of
developers, environmental groups, various transptetest groups and a number of
organisations from the environment sector. Thealbalance of opinion was supportive
of the proposals. Some of the concerns or quegissd related to the positive or negative
effects on particular developments rather tharutigerlying approach. In some cases the
points raised related to clarification of certairgses. No single response provided
detailed input to all the questions set out indbesultation.

Most (27) respondents recognised the needréatey proportionality for developments
which were not “nationally significant” in the udisense and welcomed the amendments
to include thresholds in the Act for highway-rethtievelopment and railway
development. There were 6 respondents who didxpsess an opinion and there were
none against the proposals in principle. Two redpats expressed concern around the
use of thresholds for highway-related developmemational Parks and Areas of
Outstanding Natural Beauty but these bodies dicdbhj#ct to the principle of applying
thresholds. Their concern was however that the $bapplicable threshold for trunk

roads should be applied to these areas. The Degatrconsiders, however, that the
introduction of a threshold does not in any wayaeenthe need to take into account any
protected landscape which would be affected byopgsed development. A development
no longer considered a NSIP pursuant to the Adtneihetheless fall to be considered by
an appropriate planning regime, ensuring thatripgaicts of the development continue to
be properly considered.

More specifically, questions 3, 4 and 5 in¢basultation asked for opinions on the
thresholds for road and rail developments. Overthalight the thresholds suggested
were reasonable, 10 respondents did not expresgiaion, and of the remaining 6, 4
expressed the view that the rail thresholds weryddw, suggesting that for rail these
should be raised to between 5km to 15km of trangtle The remaining two respondents
suggested that the thresholds should be basedtalhpians and local infrastructure plans
to allow a local influence in deciding what is at@lly significant. Taking note of typical
rail developments and of the majority views of @sents, the Department considered
that the 2 kilometre length for rail developmentsvides the right balance in
differentiating between projects that are genuimaifonally significant in the normal
sense and those that are not.

Question 6 asked whether respondents had aey uiggestions on thresholds and 26
respondents did not express a view. Of the thrggoredents who expressed concerns
over the thresholds and made suggestions; one stieggbat a different formula be used
based on funding sources rather than developmegthe However, as the test for
considering whether a development should be indwdéhin the planning regime set out
in the Act is whether it is one that can be congiddo be nationally significant, we do
not consider the manner in which a developmert Istfunded is relevant to determining
the thresholds. Another respondent expressed oottt there may still be some
ambiguity as to when a development would be constleationally significant, despite
the application of thresholds. However, the comdih document made it clear that
where a development would be considered genuiralgmally significant, then the
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Secretary of State would continue to have the pdwvarake a direction for the
development to be considered in accordance witlpldrening regime under the Act. The
last of the three who expressed concerns suggésiethe threshold should be based on
the local circumstances and should be plan led.d¥ew this approach would lead to
confusion and greater uncertainty as it would goniith the nationally significant test
of the Act and introduce varying thresholds depegdvhere the development was in the
country.

Question 7 concerned removing the purposivagehfrom the Act so that only those
highway-related developments which had or woulcertie Secretary of State as the
highway authority should remain within the remittloé Act. 22 respondents fully
supported this proposal while 11 did not expregewa. One respondent suggested that
the purposive phrase be amended to create exerat@mn the planning regime in the
Act. However, this could lead to the same levataifusion as each development would
seek to define why it should or should not be waitiie ambit of the Act.

Questions 8 and 9 dealt with removing fromrtait of the Act those developments
which already had planning permission as partadg\awelopment and required the
Secretary of State to undertake works on the gfiatead network. The majority of
respondents (25) did not express an opinion, 8 w@pportive although a few expressed
the view that the identity of the developer shaubd be a factor in determining whether a
development was genuinely nationally significame@espondent did not agree with
these developments automatically falling outsidertmit of the Act but felt that we
should instead rely on impact and thresholds. Wioersidering these points we felt that
the impact and scale of the mitigation works wchdde already been assessed and dealt
with at the planning permission stage and that e/tiee works would be considered to be
genuinely nationally significant then an applicatmpuld be made to the Secretary of
State to direct the development be treated as 8 NSl

When asked if respondents considered thairthgosals met the stated policy objectives,
again the majority (25) agreed, 7 did not expregew and 2 did not agree. Of the two
who did not agree, one respondent felt that thexg awrisk that some smaller
developments which could be genuinely nationaliygicant could fall outside the
Planning Act regime. The stated aims of the prolsps@wever, are to ensure that the
most appropriate planning regime is used to awtbdhiese developments. We agree that
there may be occasions where some small developme&y still be genuinely nationally
significant and in those cases the Secretary @& $tn be invited on application to make
a direction that such development should be coreidi@ accordance with the Act. The
second respondent who did not agree was concenaedhile the proposals were likely
to lead to more certainty, the focus of the comgigh was on growth rather than
sustainable economic growth. They were also corcktimat where these developments
could lead to less congestion and better jourmaggias set out in the Impact Assessment,
this would move congestion rather than reducedttarrefore they disagreed with the
assessment on carbon impact.

10



8.11 While we agree that there will be an elemécbagestion relief, where a development is
likely to generate significant traffic impacts, tRational Planning Policy Framework
requires that a Transport Assessment must accontpargpplication for planning
permission. The Transport Assessment must assgspurt impacts and include
mitigation options to reduce them. This would imd#uthe use of sustainable transport
measures. Where negative transport impacts reinigimyvay improvements are then
investigated by the applicant and the highway aitthdrherefore we do not believe that
removing these types of schemes from the Plannstgegime would increase any
negative impacts.

8.12 On the question of when the changes shouichplemented 11 respondents were of the
opinion that it should happen as soon as possiibleome suggesting that it should
happen in April. A further 6 agreed with the sudgdslune date and 17 did not have a
view on when the changes should come in to plagr& were some comments on
communicating the changes to relevant parties laaidctear transitional arrangements
should be made. One respondent suggested thatsti@utel be guidance provided on the
use of section 35 of the Act. Overall the transiéilbarrangements as set out in the
consultation were supported.

8.13 In view of the level of support for the Ordercome into force by June, our decision is to
proceed with the process of introducing the Ordexame into force as soon as possible.
On the issue of communicating the changes, wepuldlish a press notice to inform
relevant parties to the changes. On the pointdasseguidance on the s35 application for
the Secretary of State to direct a developmenttitd®lanning Act regime, we do not
consider that this would be appropriate as it wondcbduce a new threshold and/or new
tests to determine whether a scheme was genuinatiohally significant”. As each
development is different, such guidance would eitiez=d to be very detailed to allow for
every possible scenario or vague to allow a widerpretation. We do not believe that
this would be helpful to developers, scheme prormsate other interested parties in
deciding to make an application.

8.14 Views were also sought on the transitionaragements and whether developers who had
begun pre-application work but had not yet submitte application for a DCO under
section 37 of the Act should be able to continuidwhie Planning Act process and, if so,
on what basis. In total, 17 respondents felt tleaetbpers should have a choice as to
whether to continue under the Planning Act regi@iethesel7, the majority (12)
supported an “opt out” as opposed to an “opt imsifpon. They also said that depending
on where the developer was in the process, theyldthe allowed to continue with the
Planning Act regime if they wished to avoid nuggteork. One respondent stated that it
felt the cut off point of submission of an applicatwas a clear, workable and sensible
one and did not support the suggestion that theseld be a choice. The remaining 16
respondents expressed no view at all on the tranaltprovision issue.

8.15 Two of the 17 respondents who supported acehwiere local councils which had begun

preparatory work for an application for a order development consent but who did not
expect to be ready to submit their application ursgetion 37 of the Act before the

11
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proposed June coming into force date. These twoalsualso made representations
suggesting that the transitional provisions shdedinked to the pre-application stage.
(Sections 41 to 50 of the Act set out a “pre-agtian procedure” which applicants for an
order for development consent must have compli¢ld efore submitting their section
37 development consent application; as part opteeapplication procedure, applicants
are required under section 46 of the Act to ndtiky Secretary of State of the proposed
application).

The consultation was clear that the propasalght to allow the use of the most
proportionate and appropriate planning regime &wetbpments. The Department
considers that work undertaken during the pre-appbtin stage would not need to be
wasted as most of this would still be needed amdidcstill be used for the alternative
planning regimes. For example, although the Trarspw Works Act 1992 process does
not have statutorily prescribed consultation proees, it is likely that consultation
outcomes from the pre-application process undeAttavould generally be able to be
used for the purposes of an Order under the Trahapd Works Act 1992; similarly it
may also be possible to use an environmental ingesdssment prepared in readiness for
an application under the Act for a Transport andK¥®rder application. In the
Department’s view, it was also felt necessary wuea that the transitional provisions
identified a clear and unambiguous point in theepss under the Planning Act which a
developer should have reached to proceed to ob&ielopment consent pursuant to the
Act. In the Department’s view, the most clear andmbiguous point in the process is
when the application for development consent has lsebmitted under section 37 of the
Act, at which point the scope of the proposed dgwalent will be more clear than might
be so at any earlier point (for instance at thegmglication notification stage under
section 46 of the Act) and where it is also monmade that the application will definitely
be taken forward.

The Department also considered the suggegshahslevelopers might be permitted to
“opt in” or “opt out” of the Planning Act or otheelevant procedures. The development
consent regime under the Planning Act applies wagmmject is a “nationally significant
infrastructure project” within the terms of the ABection 14 of the Act (under which this
Order is made) allows the Secretary of State toenfiaither provision about the types of
project which will or will not be classified as N&. However, there is no Order making
power under the Act which would enable an orddy@anade which could provide
developers with an option as to which planningmeggthey can use in relation to any
particular type of development. It would not be gibke therefore to provide for an “opt
in” or “opt out” process without more extensive ngas to the Planning Act and its
structure than could be made under a section 14rOrd

Nevertheless, if a development does not rheetriteria to be an NSIP for the purposes
of the Act, it will still remain open to the develer or any other person to make an
application under section 35 of the Act for ther8&ry of State to direct that
development to be treated as a development forhwdeeelopment consent is required as
an alternative to its proceeding under anotherrptanregime. For the Secretary of State
to make such a direction, however, a transportldpweent would need to be wholly in
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England (at least in the case of a highways omprailect) and in addition the Secretary of
State would also have to have reached the viewthlegtroject is of national significance
either by itself or when considered with one or enother projects or proposed projects in
the same field.

8.19 It has therefore been decided to keep taréimsitional arrangements put forward in the
consultation to allow certainty and in recognitafithe majority support for them.

8.20 The Department’s formal response to the ctetsarh on the proposals to amend the
Planning Act is due to be published in July. Ithlwe then be put on the Department’s
website. Further information relating to the coteibn responses can be found in Annex
1.

0. Guidance

9.1 The nature of this order makes it unnecessapyblish guidance in relation to it. There
has also as noted been extensive consultationintérested parties alerting them to the
changes. A press release will also be issued magiipterested parties when the changes
under the Order have come into effect.

10. I mpact

10.1 The Impact Assessment which accompaniedahsudtation set out some bases for
possible cost or resource savings. These couldenquantified as each development is
different in its circumstances. The consultatiokeasfor further evidence in this matter
but none was received from respondents.

10.2 The impact on developers’ businesses willdstive as the proposal will remove the
delay and costs of an examination under the dewetop consent order regime where the
development is uncontested. The effect of the chavauld be neutral or marginally
positive where Public Inquiries might be neededeuride alternative planning regimes to
deal with Highways Act Orders.

10.3 The impact on the public sector and civil stycis again difficult to quantify as
developments vary but the use of the Transporiearks Act 1992, the 1980 Act or
Town and Country Planning Act 1990 regimes for d@waents that are not genuinely
nationally significant to use is seen as positwéhes allows more accurate programming
of works and lower cost.

11.  Regulating small business
The legislation will not in practice affect smallidginesses as the scheme developers are
local authorities, Network Rail and the Highwaysefigy. Where a developer is a private

business their schemes are large scale with ancingrathe strategic road network. In
these cases the works would be undertaken by thiendiys Agency (or their contractors)
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12.

121

12.3

13.

on behalf of the developer. Therefore the microirmss exemption would not apply to
these changes.

Monitoring & review

Monitoring of the implementation of these adraents will not be required as no further
action is required once the Order comes into effect

The Department will carry out a review witBilyears after the implementation of the
amendments in order to establish whether the tbtdslare still appropriate.
Contact

Maureen Pullen at the Department for Transport0@207 944 8016 or e-mail:
Maureen.pullen@dft.gsi.gov.uk can answer any gqaeggarding the instrument.
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Annex 1

The Consultation

The consultation ran from 18 December 2012 until@duary 2013 and the response to the
consultation can be found at:
https://www.gov.uk/government/uploads/system/upsdaiiachment data/file/204571/response.p
df

Analysis of the responses:
The consultation was made available to the pulslithe Department’s website.
The following organisations were alerted of thestdtation by e-mail:

Campaign for Better Transport

Town and Country Planning Association
Campaign for the Protection of Rural England
Royal Town Planning Institute

Living Streets

Sustrans

Chartered Institute of Highways and Transport

The breakdown of responses

The following table provides a breakdown of thepmesses received.

Breakdown of responses Number received
Organisations 11

Transport sector 5

Consultant sector 4

Local Authorities 13
Conservation sector 3

Total 34

Of theresponses

28 agreed that the amendments had reasonable grdunere neutral or did not respond.

On the thresholds, 18 agreed with the thresholtigev@ were opposed, 3 of which asked for
higher thresholds and 1 asked that the lowest hagttiweshold should be applied to National
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Parks and Areas of Outstanding National Beauty.réh®ining were neutral or did not express
an opinion.

On restricting developments to highways where tha&ary of State is the highway authority,
24 supported with only 1 against. The remainingsattees did not have a view or did not
respond to this question.

On the transitional arrangements, 17 supportedubgested implementation time of June with
17 not expressing a view. On the question of allgnecheme developers to opt in or out of the
Planning Act regime where a submission had nobgeh made by the Implementation date, 17
supported this with the majority suggesting anayt 16 did not express a view and one
respondent did not agree that there should begtienoto ensure certainty of process.
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