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2013 No. 1852 

DEFENCE 

The Armed Forces (Retrial for Serious Offences) Order 2013 

Made - - - - 17th July 2013 

Coming into force - - 1st August 2013 

The Secretary of State makes the following Order in exercise of the powers conferred by section 
323 of the Armed Forces Act 2006(a). 

In accordance with section 373(3)(b) of the Armed Forces Act 2006, a draft of this instrument was 
laid before Parliament and approved by resolution of each House of Parliament. 

PART 1 

Preliminary 

Citation and commencement 

1. This Order may be cited as the Armed Forces (Retrial for Serious Offences) Order 2013 and 
shall come into force on 1st August 2013. 

Interpretation 

2.—(1) In this Order— 

“the 1968 Act” means the Court Martial Appeals Act 1968(b); 

“the 2003 Act” means the Criminal Justice Act 2003(c); 

“the 2006 Act” means the Armed Forces Act 2006; 

“Director” means Director of Service Prosecutions; 

“new evidence” is to be read in accordance with article 10(2); 

“programme service” has the same meaning as in section 201 of the Broadcasting Act 
1990(d); 

“publication” includes any speech, writing, relevant programme or other communication in 
whatever form, which is addressed to the public at large or any section of the public (and for 
this purpose every relevant programme is to be taken to be so addressed), but does not include 
a charge sheet or other document prepared for use in particular legal proceedings; 

“qualifying offence” means — 
                                                                                                                                            
(a) 2006 c. 52. Section 323 is extended by section 94 of the Criminal Justice Act 2003 (c. 44).  
(b) 1968 c. 20. The short title of this Act was amended by paragraphs 1 and 53 of Schedule 8 to the 2006 Act. 
(c) 2003 c. 44. 
(d) 1990 c. 42.  
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(a) an offence under section 42 of the 2006 Act (criminal conduct) as respects which the 
corresponding offence under the law of England and Wales is an offence listed in 
Schedule 1; 

(b) an offence under section 70 of the Army Act 1955(a), section 70 of the Air Force Act 
1955(b) or section 42 of the Naval Discipline Act 1957(c) as respects which the 
corresponding civil offence (within the meaning of the Act in question) is such an 
offence; 

(c) an offence under section 1 of the 2006 Act (assisting an enemy); 

(d) an offence under section 2(1) of that Act (surrendering any place or thing to an enemy 
etc); or 

(e) an offence under section 3 of that Act (obstructing operations) where the offence relates 
to an action or operation against an enemy; 

“registrar” means the registrar of the Court Martial Appeal Court appointed under section 7(1) 
of the 1968 Act; 

“relevant programme” means a programme included in a programme service. 

(2) References in this Order to acquittal are to acquittal in circumstances within article 3(1); and 
related expressions are to be read accordingly. 
 

PART 2 

Cases that may be retried 

Cases that may be retried 

3.—(1) This Order applies where a person has been acquitted of a qualifying offence in 
proceedings— 

(a) before the Court Martial; 

(b) on appeal against a conviction or finding in proceedings before the Court Martial; or 

(c) on appeal from a decision on such an appeal. 

(2) In paragraph (1) references to the Court Martial include a court-martial constituted under the 
Army Act 1955, the Air Force Act 1955 or the Naval Discipline Act 1957. 

(3) Where a conviction of an offence in proceedings before a court-martial was quashed on 
appeal before section 12(3) of the 1968 Act (d) came into force, the appellant is to be treated for 
the purposes of paragraph (1) as acquitted of the offence. 

(4) A person acquitted of an offence in proceedings mentioned in paragraph (1) is treated for the 
purposes of that paragraph as also acquitted of any qualifying offence of which he could have 
been convicted in the proceedings because of the first-mentioned offence being charged on the 
charge sheet(e), except an offence— 

(a) of which he has been convicted; 

(b) of which he has been found not guilty by reason of insanity; or 

(c) in respect of which, in proceedings where he has been found to be unfit to stand trial 
(within the meaning of section 166 of the 2006 Act) a finding has been made that he did 
the act or made the omission charged against him. 

                                                                                                                                            
(a) 1955 c. 18 (repealed by section 378(2) of, and Schedule 17 to, the 2006 Act). 
(b) 1955 c. 19 (repealed by section 378(2) of, and Schedule 17 to, the 2006 Act). 
(c) 1957 c. 53 (repealed by section 378(2) of, and Schedule 17 to, the 2006 Act). 
(d) Section 12(3) was inserted by paragraphs 1 and 10(b) of Schedule 8 to the 2006 Act. 
(e) To bring a charge under the 2006 Act a charge sheet is required to be prepared pursuant to regulation 11 of the Armed 

Forces (Part 5 of the Armed Forces Act 2006) Regulations 2009, S.I. 2009/2055. 
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(5) In relation to proceedings before a court-martial under any of the Army Act 1955, the Air 
Force Act 1955 or the Naval Discipline Act 1957, the reference in paragraph (4)(c) to section 166 
of the 2006 Act is to be read as a reference to section 115A of the Army Act 1955 or of the Air 
Force Act 1955(a), or section 62A of the Naval Discipline Act 1957(b) (as the case may be). 

(6) References in paragraphs (1) and (4) to a qualifying offence do not include references to an 
offence which, at the time of the acquittal, was the subject of an order under article 9. 

(7) This Order applies whether the acquittal was before or after the making of this Order. 

(8) This Order has effect notwithstanding the restrictions on a retrial imposed by Chapter 3 of 
Part 2 of the 2006 Act (double jeopardy) or by article 25 of the Armed Forces Act 2006 
(Transitional Provisions etc) Order 2009(c). 

PART 3 

Investigation and arrest 

Authorisation of investigations 

4.—(1) This article applies to the investigation of the commission of a qualifying offence by a 
person acquitted of the qualifying offence in proceedings within article 3(1). 

(2) A service policeman may not, for the purposes of investigating the acquitted person’s alleged 
commission of the qualifying offence, and with or without that person’s consent— 

(a) arrest or question him, 

(b) search him or premises owned or occupied by him, 

(c) search a vehicle owned by him or anything in or on such a vehicle, 

(d) seize anything in his possession, or 

(e) take his fingerprints or take a sample from him, 

unless the Director has given his written consent to the investigation (whether before or after the 
start of the investigation). 

(3) The Director may give such consent only on a written application by a service policeman of 
or above the rank of commander, lieutenant-colonel or wing-commander. 

(4) A service policeman may make an application under paragraph (3) only if— 

(a) he is satisfied that new evidence has been obtained which would be relevant to an 
application under article 8(1) in respect of the qualifying offence; or 

(b) he has reasonable grounds for believing that such new evidence is likely to be obtained as 
a result of the investigation. 

(5) The Director may give his consent only if satisfied that— 

(a) there is, or there is likely as a result of the investigation to be, sufficient new evidence to 
warrant the conduct of the investigation; and 

(b) it is in the public interest for the investigation to proceed. 

(6) In giving his consent, the Director may recommend that the investigation be conducted 
otherwise than by officers of a specified police force. 

(7) This article is subject to article 5. 

                                                                                                                                            
(a) Section 115A of each of the 1955 Acts was inserted by paragraph 1 of Schedule 2 to the Armed Forces Act 1996; repealed 

by Schedule 11 to the Domestic Violence, Crime and Victims Act 2004 (c. 28). 
(b) Section 62A was inserted by paragraph 3 of Schedule 3 to the Domestic Violence, Crime and Victims Act 2004 (c. 28) 

repealed by section 378(2) of, and Schedule 17 to the 2006 Act. 
(c) S.I. 2009/1059. 
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Urgent investigative steps 

5.—(1) Article 4 does not prevent a service policeman from taking any action for the purposes 
of an investigation if— 

(a) the action is necessary as a matter of urgency to prevent the investigation being 
substantially and irrevocably prejudiced; 

(b) the requirements of paragraph (2) are met; and 

(c) either— 

(i) the action is authorised under paragraph (3); or 

(ii)  the requirements of paragraph (5) are met. 

(2) The requirements of this paragraph are met if— 

(a) there has been no undue delay in applying for consent under article 4(2); 

(b) that consent has not been refused; and 

(c) taking into account the urgency of the situation, it is not reasonably practicable to obtain 
that consent before taking action. 

(3) A service policeman of or above the rank of lieutenant-commander, major or squadron 
leader may authorise the action if— 

(a) he is satisfied that new evidence has been obtained which would be relevant to an 
application under article 8(1) in respect of the qualifying offence to which the 
investigation relates; or 

(b) he has reasonable grounds for believing that such new evidence is likely to be obtained as 
a result of the investigation. 

(4) An authorisation under paragraph (3) must— 

(a) if reasonably practicable, be given in writing; 

(b) otherwise, be recorded in writing by the service policeman giving it as soon as is 
reasonably practicable. 

(5) The requirements of this paragraph are met if— 

(a) there has been no undue delay in applying for authorisation under paragraph (3); 

(b) that authorisation has not been refused; and 

(c) taking into account the urgency of the situation, it is not reasonably practicable to obtain 
that authorisation before taking the action. 

(6) Where the requirements of paragraph (5) are met, the action is nevertheless to be treated as 
having been unlawful unless, as soon as reasonably practicable after the action is taken, a service 
policeman of or above the rank of lieutenant-commander, major or squadron leader certifies in 
writing that he is satisfied that, when the action was taken— 

(a) new evidence had been obtained which would be relevant to an application under article 
8(1) in respect of the qualifying offence to which the investigation relates; or 

(b) the service policeman who took the action had reasonable grounds for believing that such 
new evidence was likely to be obtained as a result of the investigation. 

Arrest under warrant 

6.—(1) Where article 4 applies to the investigation of the commission of a qualifying offence, 
the acquitted person may not be arrested for the qualifying offence except under a warrant issued 
in accordance with this article. 

(2) Paragraph (1) does not affect article 21(3)(b), 23(3) or any other power to arrest a person, or 
to issue a warrant for the arrest of a person, otherwise than for a qualifying offence. 

(3) A judge advocate may issue a warrant for the acquitted person’s arrest on the application of a 
service policeman. 
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(4) The judge advocate may issue the warrant only if satisfied by written information that new 
evidence has been obtained which would be relevant to an application under article 8(1) in respect 
of the acquitted person’s alleged commission of the qualifying offence. 

(5) Where a warrant has been issued under this article, a service policeman may arrest the 
acquitted person. 

(6) The power of arrest conferred on a service policeman by paragraph (5) may be exercised— 

(a) personally; 

(b) by giving orders for the arrest of the acquitted person; or 

(c) where that person is subject to service law, by ordering him into arrest. 

(7) The following provisions apply in relation to an arrest under paragraph (5) as they apply in 
relation to an arrest under section 67 of the 2006 Act(a)— 

(a) section 70 of that Act (search on arrest); 

(b) section 90 of that Act (entry for purpose of arrest); 

(c) sections 98 to 102 and 104(2) of that Act (custody without charge); 

(d) regulations for the time being in force under section 104(1)(a) or (b) of that Act or (in so 
far as the regulations relate to compliance with any requirement of sections 98 to 102 or 
of regulations under paragraph 104(1)(b) of that Act) under section 104(1)(c) of that Act. 

PART 4 

Referral and Charge 

Referral and charge 

7.—(1) This article applies where a service policeman has under article 4 investigated the 
commission of a qualifying offence. 

(2) When the acquitted person has been arrested under article 6(5), the service policeman who 
exercised the power of arrest must— 

(a) request a senior service policeman to determine whether there is sufficient evidence to 
charge the acquitted person with the qualifying offence for which the acquitted person 
was arrested; and 

(b) make available or known to the senior service policeman any evidence which, it appears 
to the service policeman who exercised the power of arrest, may be relevant to an 
application under article 8(1) in respect of the qualifying offence— 

(i) as soon as practicable after the evidence becomes available or known to him; or 

(ii)  if later, after he forms that view. 

(3) The senior service policeman who is requested to make the determination under paragraph 
(2) must make the determination as soon as practicable after the request is made. 

(4) For the purposes of this Order there is sufficient evidence to charge the acquitted person with 
the qualifying offence for which he was arrested if, and only if, the senior service policeman is of 
the opinion that the evidence available or known to him is sufficient for the case to be referred to 
the Director to consider whether consent should be sought for an application under article 8(1) in 
respect of the acquitted person. 

(5) Where the senior service policeman determines that there is sufficient evidence to charge the 
acquitted person with the qualifying offence for which he was arrested, the senior service 
policeman must refer the case to the Director in accordance with this article (and section 116 of 
the 2006 Act does not apply). 

                                                                                                                                            
(a) Section 67 was amended by paragraph 2 of Schedule 3 to the Armed Forces Act 2011 (c. 18). 
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(6) Where the senior service policeman proposes not to refer the case under paragraph (5), he 
must as soon as reasonably possible consult the Director about his proposal. 

(7) Where the senior service policeman refers a case under paragraph (5), he must, when he 
refers the case — 

(a) provide the Director with— 

(i) a written or oral statement specifying the qualifying offence and why he considers 
that there is sufficient evidence to charge that offence; and 

(ii)  a copy of the case papers; and 

(b) notify the acquitted person’s commanding officer of the referral, specifying the qualifying 
offence. 

(8) Where the senior service policeman refers the case under paragraph (5)— 

(a) the Director may direct the acquitted person’s commanding officer to bring such charge 
as may be specified in the direction; and 

(b) such charge must be for a qualifying offence for which the acquitted person was acquitted 
in proceedings mentioned in article 3(1). 

(9) A direction given by the Director under paragraph (8)(a) is to be treated as a direction under 
section 121(2) of the 2006 Act for the purposes of that Act. 

(10) Where the Director gives a direction under paragraph (8)(a)— 

(a) a charge brought as a result of the direction is to be treated as a charge under section 122 
of the 2006 Act for the purposes of that Act other than section 125 of that Act(a); and 

(b) the case is to be treated as allocated for Court Martial trial for the purposes of rules made 
under section 163 of the 2006 Act (Court Martial rules)(b). 

(11) In this article— 

“case papers” means— 

(a) all reports relating to the case written by a service police force; 

(b) the following other papers relating to the case obtained by a service police force— 

(i) all witness statements; 

(ii)  all other records of evidence, including a summary or transcript of all tape-recorded 
interviews; 

(iii)  a list of all exhibits and a statement of where any which are not documentary exhibits 
are held; 

(iv) all documentary exhibits; 

(v) all formal disciplinary records of the acquitted person held by any of Her Majesty’s 
forces; 

(vi) if no formal disciplinary record of the acquitted person is held by any of Her 
Majesty’s forces, a list of his convictions (if any) for any service offence and of his 
convictions (if any) by a civilian court; 

(vii)  all documents to be provided to the Director in accordance with the code of practice 
made under the Criminal Procedure and Investigations Act 1996 (Code of Practice) 
(Armed Forces) Order 2009(c);and 

(c) all papers equivalent to those within paragraphs (a) and (b) prepared by a UK police force 
or an overseas police force and provided by that force to a service police force; 

“senior service policeman” means a service policeman of or above the rank of lieutenant-
commander, major or squadron leader. 

                                                                                                                                            
(a) Section 125 was amended by paragraph 6 of Schedule 3 to the Armed Forces Act 2011 (c. 18). 
(b) The current Court Martial rules are contained in the Armed Forces (Court Martial) Rules 2009 (S.I. 2009/2041). 
(c) S.I.2009/989. 



 7 

PART 5 

Application for Retrial 

Application to Court Martial Appeal Court 

8.—(1) Where an acquitted person has been charged with a qualifying offence, a prosecuting 
officer may apply to the Court Martial Appeal Court for an order— 

(a) quashing the acquitted person’s acquittal in proceedings mentioned in article 3(1); and 

(b) ordering him to be retried for the qualifying offence. 

(2) An application may be made under paragraph (1) only with the written consent of the 
Director. 

(3) The Director may give his consent only if satisfied that— 

(a) there is evidence as respects which the requirements of article 10 appear to be met; 

(b) it is in the public interest for the application to proceed; and 

(c) any trial pursuant to an order on the application would not be inconsistent with 
obligations of the United Kingdom under Article 31 or 34 of the Treaty on European 
Union relating to the principle of ne bis in idem. 

(4) Not more than one application may be made under paragraph (1) in relation to an acquittal. 

Determination by the Court Martial Appeal Court 

9.—(1) On an application under article 8(1) the Court Martial Appeal Court— 

(a) if satisfied that the requirements of articles 10 and 11 are met, must make the order 
applied for; 

(b) otherwise, must dismiss the application. 

(2) The court may give its determination under paragraph (1) at the conclusion of the hearing. 

(3) If determination is reserved, the registrar must as soon as practicable, serve notice of the 
determination on the parties to the application. 

(4) If the court makes the order under paragraph (1)(a), the registrar must as soon as practicable 
serve notice on the court administration officer. 

New and compelling evidence 

10.—(1) The requirements of this article are met if there is new and compelling evidence against 
the acquitted person in relation to the qualifying offence. 

(2) Evidence is new if it was not adduced in the proceedings in which the person was acquitted 
(nor, if those were appeal proceedings, in earlier proceedings to which the appeal related). 

(3) Evidence is compelling if— 

(a) it is reliable; 

(b) it is substantial; and 

(c) in the context of the outstanding issues, it appears highly probative of the case against the 
acquitted person. 

(4) The outstanding issues are the issues in dispute in the proceedings in which the person was 
acquitted and, if those were appeal proceedings, any other issues remaining in dispute from earlier 
proceedings to which the appeal related. 

(5) For the purposes of this article, it is irrelevant whether any evidence would have been 
admissible in earlier proceedings against the acquitted person. 
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Interests of justice 

11.—(1) The requirements of this article are met if in all the circumstances it is in the interests 
of justice for the court to make the order under article 9(1)(a). 

(2) That question is to be determined having regard in particular to— 

(a) whether existing circumstances make a fair trial unlikely; 

(b) for the purposes of that question and otherwise, the length of time since the qualifying 
offence was allegedly committed; 

(c) whether it is likely that the new evidence would have been adduced in the earlier 
proceedings against the acquitted person but for a failure by a service policeman or by the 
Service Prosecuting Authority to act with due diligence or expedition; 

(d) whether, since those proceedings or, if later, since the coming into force of this Order, 
any service policeman or the Service Prosecuting Authority has failed to act with due 
diligence or expedition. 

(3) In paragraph (2)— 

(a) references to a service policeman or the Service Prosecuting Authority include references 
to persons charged with corresponding duties under the law in force — 

(i) in any part of the United Kingdom; or 

(ii)  elsewhere than in the United Kingdom; 

(b) references to a service policeman include a provost officer within the meaning of the 
Army Act 1955, Air Force Act 1955 or Naval Discipline Act 1957, and any person 
exercising authority on behalf of such an officer; 

(c) references to the Service Prosecuting Authority include a prosecuting authority within the 
meaning of the Army Act 1955, Air Force Act 1955 or Naval Discipline Act 1957, and 
any officer appointed by a prosecuting authority as a prosecuting officer under any of 
those Acts. 

Notice of application to the Court Martial Appeal Court 

12.—(1) A prosecuting officer who wishes to make an application under article 8(1) must give 
notice of the application to the registrar in the form, or in substantially the same form as, set out as 
Form 1 in Schedule 2. 

(2) Within two days beginning with the day on which notice under paragraph (1) is given, the 
prosecuting officer must serve the notice of the application on the acquitted person. 

(3) As soon as reasonably practicable after giving notice under paragraph (1) the prosecuting 
officer must give a copy of the notice of the application to the acquitted person’s commanding 
officer. 

(4) A notice given under paragraph (1) or served under paragraph (2) must, where practicable, 
be accompanied by— 

(a) relevant witness statements which are relied upon as forming new and compelling 
evidence of guilt of the acquitted person as well as any relevant witness statements from 
the original trial; 

(b) any unused statements which might reasonably be considered capable of undermining the 
application under article 8(1) or of assisting the acquitted person’s application to oppose 
that application under article 13(5); 

(c) a copy of the charge sheet and paper exhibits from the original trial; 

(d) copies of the transcript of the summing up and any other relevant transcripts from the 
original trial; and 

(e) any other documents relied upon to support the application under article 8(1). 
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(5) The prosecuting officer must, as soon as practicable after service of a notice under paragraph 
(2), file with the registrar a witness statement or certificate of service which exhibits a copy of that 
notice. 

(6) Paragraph (2) applies whether the acquitted person is in the United Kingdom or elsewhere, 
but the Court Martial Appeal Court may, on application by the prosecuting officer, extend the time 
for service under that paragraph if it considers it necessary to do so because of that person’s 
absence from the United Kingdom. 

Hearing 

13.—(1) The Court Martial Appeal Court must consider an application under article 8(1) at a 
hearing. 

(2) The acquitted person— 

(a) is entitled to be present at the hearing, unless he is in custody (other than service custody) 
elsewhere than in England and Wales or Northern Ireland; and 

(b) is entitled to be represented at the hearing, whether he is present or not. 

(3) If (of its own motion or on application by a party to the proceedings) the Court Martial 
Appeal Court so directs, the right of the acquitted person under paragraph (2)(a) may be met by 
attendance by live link. 

(4) The Court Martial Appeal Court may at one hearing consider more than one application 
(whether or not relating to the same person), but only if the offences concerned could be included 
in the same charge sheet. 

(5) An acquitted person who wishes to oppose an application under article 8(1) must serve a 
response in the form set out as Form 2 in Schedule 2 on the registrar and the prosecuting officer 
not more than 28 days after receiving notice under article 12(2). 

(6) The Court Martial Appeal Court may extend the period for service under paragraph (5), 
either before or after that period expires. 

(7) In paragraph (3) “live link” means an arrangement by which a person, when not in the place 
where the hearing is being held, is able to see and hear, and be seen and heard by, the court during 
the hearing (and for this purpose any impairment of eyesight or hearing is to be disregarded). 

Evidence 

14.—(1) For the purposes of an application under article 8(1), the Court Martial Appeal Court 
may, if it thinks it necessary or expedient in the interests of justice— 

(a) order the production of any document, exhibit or other thing, the production of which 
appears to the court to be necessary for the determination of the application; and 

(b) order any witness who would be a compellable witness in proceedings pursuant to an 
order made on the application to attend for examination and be examined before the 
court. 

(2) Not less than 14 days before the day of the hearing under article 13(1) a party may apply to 
the Court Martial Appeal Court for an order under paragraph (1). 

(3) An application under paragraph (2) must be in the form set out as Form 3 in Schedule 2 and 
must be sent to the registrar and a copy sent to each party to the application under article 8(1). 

(4) If the Court Martial Appeal Court makes an order under paragraph (1) on its own motion or 
on an application from the prosecuting officer, it must serve notice and reasons for that order on 
all parties to the application under article 8(1). 

Appeals to the Supreme Court 

15.—(1) The 1968 Act is amended as follows— 

(2) In section 39 (right of appeal), after subsection (1) insert— 
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“(1A) An appeal lies to the Supreme Court, at the instance of the acquitted person or the 
prosecuting officer, from any decision of the Appeal Court on an application under article 
8(1) of the Armed Forces (Retrial for Serious Offences) Order 2013.” 

(3) At the end of that section insert— 

“(3) In relation to an appeal under subsection (1A), references in this Part to an accused 
are references to the acquitted person.” 

(4) In section 40 (application for leave to appeal), in subsection (2) after “accused” there is 
inserted “or, in the case of an appeal under section 39(1A), by the prosecuting officer”. 

Restrictions on publication in the interests of justice 

16.—(1) Where it appears to the Court Martial Appeal Court that the inclusion of any matter in a 
publication would give rise to a substantial risk of prejudice to the administration of justice in a 
retrial, the court may order that the matter is not to be included in any publication while the order 
has effect. 

(2) In paragraph (1) “retrial” means the trial of an acquitted person for a qualifying offence 
pursuant to any order made or that may be made under article 9(1)(a). 

(3) The court may make an order under this paragraph only if it appears to it necessary in the 
interests of justice to do so. 

(4) An order under this paragraph may apply to a matter which has been included in a 
publication published before the order takes effect, but such an order— 

(a) applies only to the later inclusion of the matter in a publication (whether directly or by 
inclusion of the earlier publication); and 

(b) does not otherwise affect the earlier publication. 

(5) After notice of an application has been given under article 12(1) relating to the acquitted 
person and the qualifying offence, the court may make an order under this article only— 

(a) of its own motion; or 

(b) on the application of the Director. 

(6) Before such notice has been given, an order under this article— 

(a) may be made only on the application of the Director; and 

(b) may not be made unless, since the acquittal concerned, an investigation of the 
commission by the acquitted person of the qualifying offence has been commenced. 

(7) An application by the Director under paragraph (5) or (6) must be in the form set out as 
Form 4 in Schedule 2 and be served on the registrar and the acquitted person. 

(8) Where, in the case of an application under paragraph (6), the Director has indicated in the 
form referred to in paragraph (7) that there are reasons why the acquitted person should not be 
notified of the application for restrictions on publication, the Court Martial Appeal Court may 
order that service on the acquitted person is not to be effected until notice of an application under 
article 8(1) is served on that person. 

(9) Any order made under this article before notice of an application has been given under 
article 12(1) relating to the acquitted person and the qualifying offence must specify the time when 
it ceases to have effect. 

(10) An order under this article which is made or has effect after such notice has been given 
ceases to have effect, unless it specifies an earlier time— 

(a) when there is no longer any step that could be taken which would lead to the acquitted 
person being tried pursuant to an order made on the application; or 

(b) if he is tried pursuant to such an order, at the conclusion of the trial. 

(11) Nothing in this article affects any prohibition or restriction by virtue of any other enactment 
on the inclusion of any matter in a publication or any power, under an enactment or otherwise, to 
impose such a prohibition or restriction. 
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Variation or revocation of restrictions on publication 

17.—(1) The Court Martial Appeal Court may at any time, of its own motion or on a written 
application by the Director or the acquitted person, vary or revoke an order under article 16(1). 

(2) A copy of the application to vary or revoke must be sent to all parties to the application 
under article 8(1) unless paragraph (3) applies. 

(3) If notice of an application under article 8(1) has not been given under article 12(1) and the 
Director has indicated in the form referred to in article 16(7) that there are reasons why the 
acquitted person should not be notified of the application for restrictions on publication, the Court 
Martial Appeal Court may order that service under paragraph (2) on the acquitted person is not to 
be effected until notice of an application under article 8(1) is served on that person. 

(4) If the Court Martial Appeal Court varies or revokes an order for restrictions on publication 
of its own motion or on an application, it must serve notice and reasons for that order on all 
parties, unless paragraph (3) applies. 

Offences in connection with publication restrictions 

18.—(1) This article applies if— 

(a) an order under article 16(1) is made; and 

(b) while the order has effect, any matter is included in a publication, in any part of the 
United Kingdom, in contravention of the order. 

(2) Where the publication is a newspaper or periodical, any proprietor, editor or publisher of the 
newspaper or periodical is guilty of an offence. 

(3) Where the publication is a relevant programme— 

(a) any body corporate or Scottish partnership engaged in providing the programme service 
in which the programme is included, and 

(b) any person having functions in relation to the programme corresponding to those of an 
editor of a newspaper, 

is guilty of an offence. 

(4) In the case of any other publication, any person publishing it is guilty of an offence. 

(5) If an offence under this article committed by a body corporate is proved— 

(a) to have been committed with the consent or connivance of an officer, or 

(b) to be attributable to any neglect on the part of an officer, 

the officer as well as the body corporate is guilty of the offence and liable to be proceeded against 
and punished accordingly. 

(6) In paragraph (5) “officer” means a director, manager, secretary or other similar officer of the 
body, or a person purporting to act in any such capacity. 

(7) If the affairs of a body corporate are managed by its members, “director” in paragraph (6) 
means a member of that body. 

(8) Where an offence under this article is committed by a Scottish partnership and is proved to 
have been committed with the consent or connivance of a partner, he as well as the partnership 
shall be guilty of the offence and shall be liable to be proceeded against and punished accordingly. 

(9) A person guilty of an offence under this article is liable on summary conviction to a fine not 
exceeding level 5 on the standard scale. 

(10) Proceedings for an offence under this article may not be instituted— 

(a) in England and Wales otherwise than by or with the consent of the Attorney General; or 

(b) in Northern Ireland otherwise than by or with the consent of the Director of Public 
Prosecutions for Northern Ireland. 
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PART 6 

Retrial 

Retrial 

19.—(1) Where a person is tried pursuant to an order under article 9(1)(a), the trial must be on a 
charge specified in a direction of the Court Martial Appeal Court. 

(2) After the end of 2 months after the date of the order, the person may not be arraigned on a 
charge in pursuance of such a direction unless the Court Martial Appeal Court gives leave. 

(3) Where paragraph (2) applies, a prosecuting officer may apply for leave under that paragraph 
in the form set out as Form 5 in Schedule 2. 

(4) An application under paragraph (3) must be served on the registrar and the acquitted person. 

(5) The court must not give leave unless satisfied that— 

(a) the Service Prosecuting Authority has acted with due expedition; and 

(b) there is a good and sufficient cause for trial despite the lapse of time since the order under 
article 9(1)(a). 

(6) Where the person may not be arraigned without leave, he may apply to the court— 

(a) in the form set out as Form 5 in Schedule 2 to set aside the order; and 

(b) for any direction required for restoring an earlier judgment and verdict of acquittal of the 
qualifying offence. 

(7) An application under paragraph (6) must be served on the registrar and the prosecuting 
officer. 

(8) Evidence given at a trial pursuant to an order under article 9(1)(a) must be given orally if it 
was given orally at the original trial, unless— 

(a) all the parties to the trial agree otherwise; 

(b) section 116 of the 2003 Act applies; or 

(c) the witness is unavailable to give evidence, otherwise than as mentioned in subsection (2) 
of that section, and section 114(1)(d) of that Act applies. 

(9) For the purposes of rules made under section 163 of the 2006 Act (Court Martial rules) a 
trial pursuant to an order under article 9(1)(a) is to be treated as trial proceedings. 

PART 7 

Custody 

Custody before application under article 8(1) 

20.—(1) Where a person charged in accordance with article 7(10)(a) is not kept in service 
custody, his commanding officer must give him notice to attend before a judge advocate — 

(a) at such place, and 

(b) at such time not later than 24 hours after being released, 

as the commanding officer decides. 

(2) Where such a person is kept in service custody after being charged, he must be brought 
before a judge advocate as soon as practicable, and in any event not more than 24 hours after he is 
charged. 

(3) For the purposes of calculating the period referred to in paragraph (1) or (2) the following 
are to be disregarded— 

(a) Saturday; 
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(b) Sunday; 

(c) Christmas Day; 

(d) Good Friday; and 

(e) any day which is a bank holiday under the Banking and Financial Dealings Act 1971(a) 
in the part of the United Kingdom where the person is to appear before the judge 
advocate as mentioned in paragraph (1) or, where paragraph (2) applies, is for the time 
being detained. 

(4) Where a person appears or is brought before a judge advocate in accordance with paragraph 
(1) or (2), the judge advocate may either— 

(a) make an order that the person should not be kept in service custody, but, if notice of an 
application is served on him under article 12(2), must appear before the Court Martial 
Appeal Court at the hearing of that application; or 

(b) make an order that the person be kept in service custody to be brought before a judge 
advocate under article 21(2). 

(5) If the judge advocate makes an order under paragraph (4)(a), he may revoke the order and 
make an order authorising the person to be kept in service custody as referred to in paragraph 
(4)(b). 

(6) In paragraph (7) the “relevant period”, in relation to a person who, pursuant to an order 
under paragraph (4), is released from service custody subject to requirements under section 107(3) 
of the 2006 Act or kept in service custody, means— 

(a) the period of 42 days beginning with the day on which the judge advocate makes the 
order under paragraph (4); or 

(b) that period as extended or further extended under paragraph (8). 

(7) If at the end of the relevant period no notice of an application under article 8(1) in relation to 
the person has been given under article 12(1), the person— 

(a) if released from service custody pursuant to an order under paragraph 4(a), subject to 
requirements under section 107(3) of the 2006 Act, ceases to be subject to those 
requirements; and 

(b) if in service custody pursuant to an order under paragraph (4)(b) or (5), must be released 
immediately. 

(8) A judge advocate may, on the application of a prosecuting officer before the period 
mentioned in paragraph 6(a) expires, extend or further extend that period until a specified date, but 
only if satisfied that— 

(a) the need for the extension is due to some good and sufficient cause; and 

(b) the Service Prosecuting Authority has acted with all due diligence and expedition. 

(9) An application under paragraph (8) must be served on the court administration officer and 
the acquitted person. 

Custody before hearing under article 13(1) 

21.—(1) This article applies where notice of an application is given under article 12(1). 

(2) If the person to whom the application relates is in service custody under article 20(4)(b) or 
(5), he must be brought before a judge advocate as soon as practicable and, in any event, within 48 
hours after the notice is given. 

(3) If that person is not in service custody pursuant to an order under article 20(4)(b) or (5), the 
judge advocate may, where an application is made to the judge advocate by the prosecuting officer 
and served by that officer on the court administration officer and the acquitted person— 

                                                                                                                                            
(a) 1971 c. 80. 
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(a) issue a notice requiring the person to appear before the Court Martial Appeal Court at the 
hearing of the application; or 

(b) issue a warrant for the person’s arrest; 

(4) A warrant under paragraph (3)(b) may be issued at any time whether or not a notice has 
previously been issued under paragraph (3)(a). 

(5) Where a notice is issued under paragraph (3)(a), the time and place at which the person must 
appear may be specified either— 

(a) in the notice; or 

(b) in a subsequent direction of the judge advocate. 

(6) The time or place specified may be varied from time to time by a direction of a judge 
advocate. 

(7) A person arrested under a warrant under paragraph (3)(b) must be brought before a judge 
advocate as soon as practicable and in any event within 48 hours after his arrest. 

(8) If a person is brought before a judge advocate under paragraph (2) or (7) the judge advocate 
must either— 

(a) by order authorise the keeping of the person in service custody to be brought before the 
Court Martial Appeal Court at the hearing of the application; or 

(b) order him to be released from service custody to appear before the Court Martial Appeal 
Court at the hearing of the application. 

(9) If a person is released from service custody pursuant to an order under paragraph (8)(b), a 
judge advocate may revoke the order and authorise the keeping of the person in service custody as 
referred to in paragraph (8)(a). 

(10) For the purposes of calculating the period referred to in paragraph (2) or (7), the following 
are to be disregarded— 

(a) Saturday; 

(b) Sunday; 

(c) Christmas Day; 

(d) Good Friday; and 

(e) any day which is a bank holiday under the Banking and Financial Dealings Act 1971 in 
the part of the United Kingdom where the person is for the time being detained. 

Provision supplementary to articles 20 and 21 

22.—(1) Where a judge advocate authorises the keeping of a person in service custody under 
article 20(4) or 21(8)— 

(a) section 105(2) to (4) of the 2006 Act, 

(b) section 108(4) of that Act (so far as it relates to section 105(2) to(4)), and 

(c) section 108(1) and (5) to (8) of that Act, 

shall apply as they apply to the power of a judge advocate by order under section 105(2) of the 
2006 Act to authorise the keeping of an accused in service custody. 

(2) Section 107 of the 2006 Act shall apply to an order under article 20(4)(a) or article 21(8)(b) 
as it applies where, at a hearing under section 105(1) of that Act, a judge advocate does not 
authorise keeping the accused in service custody. 

(3) Rules made under section 112 of the 2006 Act (Custody proceedings rules) shall apply to 
proceedings under articles 20 and 21 as they apply to proceedings under section 105(1), or to an 
application under section 107(4), of the 2006 Act. 

(4) Paragraphs (1) to (3) are subject to articles 20(7) and 21(2). 

(5) Where a person is to appear or be brought before a judge advocate pursuant to article 20 or 
21— 
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(a) the prosecuting officer must serve notice of the need for such a hearing on the court 
administration officer; and 

(b) the prosecuting officer must as soon as is practicable provide a copy of the charge sheet 
and case papers to the court administration officer. 

(6) On receipt of the charge sheet and case papers the court administration officer must— 

(a) forward them to the Judge Advocate General and request him to specify a judge advocate 
for the proceedings; and 

(b) appoint a time and place for the commencement of the proceedings before the judge 
advocate. 

(7) The court administration officer must serve notice of any time or place appointed by him for 
the commencement of the proceedings on— 

(a) each person to whom the proceedings relate; 

(b) the legal representative (if any) of each person; 

(c) the commanding officer of such person; 

(d) the Director; and 

(e) any such person as the Judge Advocate General may direct. 

(8) The court administration officer must forward to the registrar a copy of any record made in 
the proceedings. 

(9) In paragraph (5)(b) case papers has the same meaning as in article 7(11). 

Taking a person into service custody 

23.—(1) Where— 

(a) a judge advocate authorises keeping the person in service custody, and 

(b) that person is not before the judge advocate when the order is made, 

the judge advocate must order him to surrender himself forthwith to service custody. 

(2) Where a person surrenders himself into service custody in compliance with an order under 
paragraph (1), a judge advocate must authorise his detention in service custody. 

(3) A person who has been ordered to surrender to service custody under paragraph (1) may be 
arrested without a warrant by a service policeman if he fails without reasonable cause to surrender 
to custody in accordance with the order. 

(4) A person arrested under paragraph (3) must be brought as soon as practicable, and, in any 
event, not more than 24 hours after he is arrested, before a judge advocate and the judge advocate 
must authorise the keeping of the person in service custody. 

(5) For the purposes of calculating the period referred to in paragraph (4), the following are to 
be disregarded— 

(a) Saturday; 

(b) Sunday; 

(c) Christmas Day; 

(d) Good Friday; 

(e) any day which is a bank holiday under the Banking and Financial Dealings Act 1971(a) 
in the part of the United Kingdom where the person is for the time being detained. 

                                                                                                                                            
(a) 1971 c. 80. 
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Bail and custody during and after hearing 

24.—(1) The Court Martial Appeal Court may, at any adjournment of a hearing under article 
13(1)— 

(a) remand the person to whom the application relates on bail; or 

(b) remand him in custody. 

(2) At a hearing at which the Court Martial Appeal Court— 

(a) dismisses the application, and 

(b) also gives the prosecuting officer leave to appeal against its decision or the prosecuting 
officer gives notice that he intends to apply for such leave, 

the court may make such order as it sees fit for the custody or bail of the person pending 
determination of the appeal. 

(3) For the purpose of paragraph (2), the determination of an appeal is pending— 

(a) until any application for leave to appeal is disposed of, or the time within which it must 
be made expires; 

(b) if leave to appeal is granted, until the appeal is disposed of. 

(4) The court may at any time, as it sees fit— 

(a) revoke bail granted under this article and remand the person in custody; or 

(b) vary an order under paragraph (2). 

(5) Where— 

(a) the court revokes a person’s bail under paragraph (4), and 

(b) that person is not before the court when his bail is revoked, 

the court must order him to surrender forthwith to custody. 

(6) Where a person surrenders himself into custody in compliance with an order under 
paragraph (5), the court must remand him in custody. 

(7) The Court Martial Appeal Court (Bail) Order 2009(a) shall apply to orders made by the 
Court Martial Appeal Court under paragraph (2) as if they were orders made under that Order. 

Service custody after hearing where retrial ordered 

25.—(1) At a hearing at which the Court Martial Appeal Court makes an order for a person to be 
retried under article 9(1)(a) it may— 

(a) by order authorise the keeping of that person in service custody– 

(i) for such period, ending not later than 8 days after the order is made, as the court 
think appropriate; or 

(ii)  if the person is legally represented and consents, for such period, not exceeding 28 
days, as the court think appropriate; or 

(b) require that person to comply with such requirements as seem to the court to be necessary 
for a purpose mentioned in section 107(3) of the 2006 Act. 

(2) Where the person is in service custody the court may under paragraph (1)(b) impose a 
requirement that must be complied with before the person may be released. 

(3) An order under paragraph (1)(a) is to be treated, for the purposes of Part 4 of the 2006 Act, 
as made under section 105(2) of that Act. 

(4) A requirement imposed under paragraph (1)(b) is to be treated for the purposes of Part 4 of 
that Act, as imposed under section 107(3) of that Act (and where appropriate, by virtue of section 
107(3)(a) of that Act). 

                                                                                                                                            
(a) S.I. 2009/992. 
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PART 8 

Supplementary 

Service of documents 

26. Rules made under section 49 of the 1968 Act(a) (Rules of court) are to apply to the service 
of documents under this Part as if they were documents required to be served under those Rules. 

Functions of the Director 

27.—(1) Section 365(4) of the 2006 Act does not apply to the provisions of this Order. 

(2) In the absence of the Director, his functions under those provisions may be exercised by a 
prosecuting officer authorised by him. 

(3) An authorisation under paragraph (2)— 

(a) may relate to a specified prosecuting officer or to a prosecuting officer of a specified 
description; and 

(b) may be general or relate to a specified function or specified circumstances. 

Powers exercisable by a single judge of the Court Martial Appeal Court 

28.—(1) The following powers under this Order may be exercised by a judge of the Court 
Martial Appeal Court in the same manner as they may be exercised by the Court Martial Appeal 
Court and subject to the same provisions— 

(a) to order under article 14(1)(a) the production of any document, exhibit or thing; 

(b) to order under article 14(1)(b) any witness who would be a compellable witness in 
proceedings pursuant to an order made on the application to attend for examination and 
be examined before the Court Martial Appeal Court; 

(c) to extend under article 13(6) the time for service; 

(d) to delay under article 16(8) the requirement of service on the acquitted person of an 
application for restrictions on publication; and 

(e) to give under article 13(3) a direction relating to attendance by live link. 

(2) A single judge may, for the purposes of exercising any of the powers specified in paragraph 
(1), sit in such place as he appoints and may sit otherwise than in open court. 

(3) Where a single judge exercises one of the powers set out in paragraph (1), the registrar must 
serve notice of the single judge’s decision on all parties to the application under article 8(1). 

Powers exercisable by the registrar 

29.—(1) The registrar may require the Judge Advocate General, the judge advocate for any 
proceedings under this Order, or the court administration officer to furnish the Court Martial 
Appeal Court with any document (in addition to the record of proceedings) or information which 
the registrar considers the court may require for the purposes of exercising its jurisdiction under 
this Order. 

(2) The following powers may be exercised by the registrar in the same manner as the Court 
Martial Appeal Court and subject to the same provisions— 

(a) to order under article 14(1)(a) the production of any document, exhibit or thing; 

(b) to order under article 14(1)(b) any witness who would be a compellable witness in 
proceedings pursuant to an order made on the application to attend for examination and 
be examined before the Court Martial Appeal Court; 

                                                                                                                                            
(a) Section 49 was amended by paragraph 9 of Schedule 1 to the Constitutional Reform Act 2005 (c. 4). 
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(c) to extend under article 13(6) the time for service; and 

(d) to give under article 13(3) a direction relating to attendance by live link. 

(3) Where the registrar exercises any of the powers set out in paragraph (2) the registrar must 
serve notice of that decision on all parties to the application under article 8(1). 

(4) Where the registrar has refused an application to exercise any of the powers referred to in 
paragraph (2), the applicant may have it determined by a judge of the Court Martial Appeal Court 
by serving a notice of renewal in the form set out as Form 6 in Schedule 2 within 14 days of the 
day on which notice of the registrar’s decision is served on the applicant, unless that period is 
extended by the Court Martial Appeal Court. 

Determination by the Court Martial Appeal Court 

30.—(1) Where a judge of the Court Martial Appeal Court has refused an application to exercise 
any of the powers referred to in article 28, the applicant may have that application determined by 
the Court Martial Appeal Court by serving a notice of renewal in the form set out as Form 6 in 
Schedule 2. 

(2) A notice under paragraph (1) must be served on the registrar within 14 days of the day on 
which notice of the single judge’s decision is served on the applicant, unless that period is 
extended by the Court Martial Appeal Court. 

(3) If a notice under paragraph (1) is not served on the registrar within the period specified in 
paragraph (2) or such extended period as the Court Martial Appeal Court has allowed, the 
application must be treated as having been refused by the Court Martial Appeal Court. 

Abandonment of the application 

31.—(1) An application under article 8(1) may be abandoned by the prosecuting officer before 
the hearing of that application by serving notice of abandonment in the form set out as Form 7 in 
Schedule 2 on the registrar and the acquitted person. 

(2) On receiving notice of abandonment the registrar must— 

(a) date it; 

(b) serve a dated copy on the prosecuting officer and the acquitted person; and 

(c) treat the application as if it had been refused or dismissed by the Court Martial Appeal 
Court. 

 
 
 Mark Francois 
 Minister of State 
17th July 2013 Ministry of Defence 

 SCHEDULE 1 Article 2(1)(a) 

Qualifying Offences 
 

Offences against the Person 

Murder 

1. Murder. 
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Attempted murder 

2. An offence under section 1 of the Criminal Attempts Act 1981(a) of attempting to commit 
murder. 

Soliciting murder 

3. An offence under section 4 of the Offences against the Person Act 1861(b). 

Manslaughter 

4. Manslaughter. 

Kidnapping 

5. Kidnapping. 

Sexual Offences 

Rape 

6. An offence under section 1 of the Sexual Offences Act 1956(c) or section 1 of the Sexual 
Offences Act 2003(d). 

Attempted rape 

7. An offence under section 1 of the Criminal Attempts Act 1981 of attempting to commit an 
offence under section 1 of the Sexual Offences Act 1956 or section 1 of the Sexual Offences Act 
2003. 

Intercourse with a girl under thirteen 

8. An offence under section 5 of the Sexual Offences Act 1956(e). 

Incest by a man with a girl under thirteen 

9. An offence under section 10 of the Sexual Offences Act 1956(f) alleged to have been 
committed with a girl under thirteen. 

Assault by penetration 

10. An offence under section 2 of the Sexual Offences Act 2003. 

Causing a person to engage in sexual activity without consent 

11. An offence under section 4 of the Sexual Offences Act 2003 where it is alleged that the 
activity caused involved penetration within subsection (4)(a) to (d) of that section. 
 

                                                                                                                                            
(a) 1981 c. 47. Section 1 was amended by section 7(3) of the Computer Misuse Act 1990 (c. 18) and by paragraph 58 of 

Schedule 21 to the Coroners and Justice Act 2009 (c. 25). 
(b) 1861 c. 100. Section 4 was amended by section 5(10) of, and Schedule 13 to, the Criminal Law Act 1977 (c. 45). 
(c) 1956 c. 69. Section 1 was repealed by paragraph 11(a) of Schedule 6 to the Sexual Offences Act 2003 (c. 42). 
(d) 2003 c. 42. 
(e) Section 5 was repealed by paragraph 11(a) of Schedule 6 to the Sexual Offences Act 2003 (c. 42). 
(f) Section 10 was repealed by paragraph 11(a) of Schedule 6 to the Sexual Offences Act 2003 (c. 42). 
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Rape of a child under thirteen 

12. An offence under section 5 of the Sexual Offences Act 2003. 

Attempted rape of a child under thirteen 

13. An offence under section 1 of the Criminal Attempts Act 1981 of attempting to commit an 
offence under section 5 of the Sexual Offences Act 2003. 

Assault of a child under thirteen by penetration 

14. An offence under section 6 of the Sexual Offences Act 2003. 

Causing a child under thirteen to engage in sexual activity 

15. An offence under section 8 of the Sexual Offences Act 2003 where it is alleged that an 
activity involving penetration within subsection (2)(a) to (d) of that section was caused. 

Sexual activity with a person with a mental disorder impeding choice 

16. An offence under section 30 of the Sexual Offences Act 2003 where it is alleged that the 
touching involved penetration within subsection (3)(a) to (d) of that section. 

Causing a person with a mental disorder impeding choice to engage in sexual activity 

17. An offence under section 31 of the Sexual Offences Act 2003 where it is alleged that an 
activity involving penetration within subsection (3)(a) to (d) of that section was caused. 
 

Drugs Offences 

Unlawful importation of Class A drug 

18. An offence under section 50(2) of the Customs and Excise Management Act 1979(a) alleged 
to have been committed in respect of a Class A drug (as defined by section 2 of the Misuse of 
Drugs Act 1971). 

Unlawful exportation of Class A drug 

19. An offence under section 68(2) of the Customs and Excise Management Act 1979(b) alleged 
to have been committed in respect of a Class A drug (as defined by section 2 of the Misuse of 
Drugs Act 1971). 

Fraudulent evasion in respect of Class A drug 

20. An offence under section 170(1) or (2) of the Customs and Excise Management Act 1979(c) 
alleged to have been committed in respect of a Class A drug (as defined by section 2 of the Misuse 
of Drugs Act 1971). 

Producing or being concerned in production of Class A drug 

21. An offence under section 4(2) of the Misuse of Drugs Act 1971 alleged to have been 
committed in relation to a Class A drug (as defined by section 2 of that Act). 
 

                                                                                                                                            
(a) 1979 c. 2. Section 50(2) was amended by section 114(1) of the Police and Criminal Evidence Act 1984 (c. 60). 
(b) Section 68(2) was amended by section 114(1) of the Police and Criminal Evidence Act 1984 (c. 60). 
(c) Section 170(1) and (2) were amended by section 114(1) of the Police and Criminal Evidence Act 1984 (c. 60). 
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Criminal Damage Offences 

Arson endangering life 

22. An offence under section 1(2) of the Criminal Damage Act 1971(a) alleged to have been 
committed by destroying or damaging property by fire. 

Causing explosion likely to endanger life or property 

23. An offence under section 2 of the Explosive Substances Act 1883(b). 

Intent or conspiracy to cause explosion likely to endanger life or property 

24. An offence under section 3(1)(a) of the Explosive Substances Act 1883(c). 
 

War Crimes and Terrorism 

Genocide, crimes against humanity and war crimes 

25. An offence under section 51 or 52 of the International Criminal Court Act 2001(d). 

Grave breaches of the Geneva Conventions 

26. An offence under section 1 of the Geneva Conventions Act 1957(e). 

Directing terrorist organisation 

27. An offence under section 56 of the Terrorism Act 2000(f). 

Hostage-taking 

28. An offence under section 1 of the Taking of Hostages Act 1982(g). 
 

Conspiracy 

Conspiracy 

29. An offence under section 1 of the Criminal Law Act 1977(h) of conspiracy to commit an 
offence listed in this Schedule. 
 
 
 

                                                                                                                                            
(a) 1971 c. 48. 
(b) 1883 c. 3. Section 2 was substituted by section 7 of the Criminal Jurisdiction Act 1975 (c. 59). 
(c) Section 3(1)(a) was substituted by section 7 of the Criminal Jurisdiction Act 1975 (c. 59) and amended by section 17(5) of 

the Terrorism Act 2006 (c.11) and Schedule 12 to the Criminal Law Act 1977 (c. 45). 
(d) 2001 c. 17. 
(e) 1957 c. 52. Section 1 has been amended by Part III of Schedule 3 to the Criminal Law Act 1967 (c. 58), section 1 of the 

Geneva Conventions (Amendment) Act 1995 (c. 27), section 70(1) of the International Criminal Court Act 2001 (c. 17) and 
section 1 of the Geneva Conventions and United Nations Personnel (Protocols) Act 2009 (c. 6).  

(f) 2000 c. 11. 
(g) 1982 c. 28. 
(h) 1977 c. 45. Section 1 has been amended by section 5(1) of the Criminal Attempts Act 1981 (c. 47) and Schedule 1 to the 

Trade Union and Labour Relations (Consolidation) Act 1992 (c. 52). 
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SCHEDULE 2 

Forms 
 
 

Form 1 
Article 12(1) 

NOTICE of an application under article 12 of the Armed Forces (Retrial for Serious 
Offences) Order 2013 for a retrial following an acquittal for a serious offence 

 
To: The Registrar of the Court Martial Appeal Court 
 
1. Case Details 
 
Name of the acquitted person(s): 
 
Date of the acquittal: 
 
Name of judge advocate: 
 
Qualifying offence: 
 
Qualifying offence is defined in article 2. 
 
Name of any co-accused: 

 

2. Details of the trial charge sheet: 
 
Details of the original charge sheet including 
all offences on the charge sheet and the result 
in relation to each charge. 

 

3.  Details of the application 
 
On what date was the written consent of the 
Director of Service Prosecutions given? 
Article 8(2) 
 
Please attach a copy of the written personal 
consent. 

 

-page 1- 
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Form 1 (Cont’d) 

4. Acquitted person’s custody status 
 
Is the acquitted person in custody? Yes/No 
 
(a) If the acquitted person is in custody give the 
acquitted person’s detention barrack 
number/prison index number and address where 
detained: 
 
(b) If not in custody give the acquitted person’s 
address: 

 

5. Extension of time for service 
 
If you are not applying for an extension, notice 
of the application must be served on the 
acquitted person(s) within two days beginning 
with the day on which notice is given to the 
registrar. (Article 12(6)) 
 
If you are applying to the court to make an 
order extending the time for service of notice 
on the acquitted person(s) please provide the 
following information: 
 
(a) details of the location of the acquitted 
person; and  
 
(b) indication of the period of time that it will 
take to serve the acquitted person. 
 
An extension will only be granted if the court 
considers it necessary to do so because of the 
acquitted person’s absence from the United 
Kingdom (article 12(6)) 

 

6. Grounds of the application 
 
1. Identify the new and compelling evidence 
upon which the applicant relies and summarise 
the arguments you intend to put to the court. 
 
Address the requirements in article 10 (new 
and compelling evidence) and article 11 
(interests of justice). 
 
2. Identify any relevant authorities; and include 
any other document or thing that the applicant 
thinks the court will need to decide the 
application. (Article 12(4)). 
 
Please continue on a separate sheet attached to 
this form if necessary. 

 

-page 2- 
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Form 1 (Cont’d) 

7. Production of evidence and examination of 
witnesses 
 
Please indicate whether you are also seeking an 
order for the production of any document, 
exhibit or thing or for a witness to attend for 
examination before the court, and if so:  
 
(a) provide details of the document, exhibit or 
thing to be produced or the witness to attend for 
examination; and  
 
(b) state why it would be necessary or 
expedient in the interests of justice for the court 
to make such an order. 

 

Name of prosecuting officer: 
Address:  
 
Signature of prosecuting officer: 
 
Date: 
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Form 2 
Article 13(5) 

RESPONSE of the acquitted person and grounds of opposition under article 13 of the 
Armed Forces (Retrial for Serious Offences) Order 2013 

 
To: The Registrar of the Court Martial Appeal Court 
 
1. Details of the acquitted person 
 
Name: 
 
Address: 
 
Date of Birth: 
 
If you are in custody please give your detention 
barrack number/prison index number and 
address where you are detained. 

 

2. Case Details 
 
Date of the acquittal: 
 
Name of the judge advocate: 
 
Date on which notice pursuant to article 12(2) 
was received: 

 

3. Details of the trial charge sheet 
 
Details of the original charge sheet including 
all offences on the charge sheet and the 
qualifying offences which are the subject of the 
appeal. 

 

4. Grounds of opposition 
 
1. Summarise the arguments you intend to put 
to the court. 
 
2. Identify any relevant authorities to be cited 
and identify any other document or thing that 
the acquitted person thinks that the court will 
need to decide the appeal. 
 
Please continue on a separate sheet attached to 
this form if necessary. 
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Form 2 (Cont’d) 

5. Other applications 
 
State whether you are applying for (tick where 
appropriate): 
 

� An extension of time in which to serve 

notice under Article 13(5); 
 

� An order for the production of any 

document, exhibit or thing or a witness to 
attend for examination before the court. 
 
If so, please: 
(a) provide details of the document, exhibit or 
thing to be produced or the witness to attend for 
examination; and  
(b) state why it would be necessary or 
expedient in the interests of justice for the court 
to make such an order. 
 
Please continue on a separate sheet attached to 
this form if necessary. 

 

Signature of the acquitted person or the 
acquitted person’s legal representative: 
This notice must be signed by the acquitted 
person or his legal representative. 
 
Date: 
 
Details of any person signing on behalf of the 
acquitted person: 
 
Name: 
 
Address: 
 
Solicitor’s reference: 
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Form 3 
Article 14(3) 

NOTICE of application for an order for the examination of a witness or evidence by 
the Court Martial under article 14 of the Armed Forces (Retrial for Serious Offences) 

Order 2013 
 
To: The Registrar of the Court Martial Appeal Court 
 
1. Details of the acquitted person 
 
Name: 
 
Address: 
 
Detention Barrack/Prison Index number: 

 

2. Details of the person making this 
application 
 
Name: 
 
Address: 

 

3. Details of the application 
State whether you are applying for an order 
for: 
 

� The production of any document, exhibit 

or thing which you consider necessary for the 
determination of the application; and/or  
 

� Any witness who would be a compellable 

witness in proceedings pursuant to an order 
made on the application to attend for 
examination and be examined before the court. 
 
Please provide reasons (if applicable)  why the 
order was not sought when: 
(a) notice was served on the registrar under 
article 12(1); or 
(b) the response was served on the registrar 
under article 13(5). (Article 14(4)) 
Please continue on a separate sheet attached to 
this form if necessary. 
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Form 3 (Cont’d) 

4. Particulars of witness (if applicable) 
 
Name:  
 
Address: 
 
Is this witness an expert witness?       Yes/No 
 
Do you want a witness order?             Yes/No 
 
Was the witness called at the original trial? 
                                                             Yes/No  
The witness can give the following evidence  
(Please attach full witness statement): 
 
 
Please give reasons why such an order would 
be necessary or expedient in the interests of 
justice. 
 
Provide names and addresses of witnesses  
(where relevant). 
 
Please continue on a separate sheet attached to 
this form if necessary. 

 

5. Particulars of document exhibit or other 
thing (if applicable): 
 
Provide details of the document exhibit or other 
thing to be produced. 

 

6. Please state why it would be necessary or 
expedient in the interests of justice for the 
court to make such an order: 
 
Please continue on a separate sheet attached to 
this form if necessary. 

 

Signed: 
Date: 
Name, address and status of person signing on 
the applicant’s behalf: 
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Form 4 
Article 16(7) 

NOTICE of an application for restrictions on publication under article 16 of the 
Armed Forces (Retrial for Serious Offences) Order 2013 

 
To: The Registrar of the Court Martial Appeal Court 
 
1. Case details 
 
Name of the acquitted person(s): 
 
Address: 
 
Detention Barrack number/Prison Index 
number (if applicable): 
 
Date of the acquittal: 
 
Name of judge advocate: 
 
Qualifying offence: 
 
Qualifying offence is defined in Article 2 

 

2. Details of the application 
 
Give details of the application. In particular 
provide details: 
 
(a) why the inclusion of any matter in a 
publication would give rise to a substantial risk 
of prejudice to the administration of justice in a 
retrial (Article 16(1)) 
 
and  
 
(b) why it is necessary in the interests of justice 
to make an order for restrictions on publication 
(Article 16(3). 
 
Please continue on a separate sheet attached to 
this form if necessary. 

 

3. Time for restrictions on publication 
 
Please indicate whether a notice of application 
has been served on the registrar under article 
12(1).                                               Yes/No 
 
If that application has been served: 
 
Please indicate whether there is a specified time 
when an order for restrictions on publication 
should cease to have effect. 
(Article 16(10)) 
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Form 4 (Cont’d) 

If that notice of application has not been served: 
 
Indicate the date on which the investigation of 
the commission by the acquitted person of the 
qualifying offence has been commenced. 
(Article 16(6)(b)) 
 
Indicate whether there is a specified time when 
such an order (if made) should cease to have 
effect (Article 16 (9)). 
 
Are you applying for an order that service on 
the acquitted person is not to be effected?  
 
If so please provide details of your reasons why 
the person should not be notified of the 
application for an order for restrictions on 
publication (Article 16(6)(b)). 

 
Please include the information on a separate 
sheet attached to this form. 

 

Signature of the Director of Service 
Prosecutions: 
 
Date: 
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Form 5 
Article 19(3) and (6) 

NOTICE of an application for leave to arraign or to set aside the order for a retrial 
under article 19 of the Armed Forces (Retrial for Serious Offences) Order 2013 

 
To: The Registrar of the Court Martial Appeal Court 
 
1. Applicant’s details 
 
Name of the applicant: 
 
Address of the applicant: 

 

2. Case details 
 
Name of person ordered to be retried: 
 
 
Date of the order made under article 9(1)(a) of 
the  Armed Forces (Retrial for Serious 
Offences) Order 2013: 

 

3. Grounds for application  
 
Are you seeking (tick where appropriate) 
 

�  An order for the court for leave to arraign 

(Article 19(2)). 
 
Where leave to arraign is sought, reasons must 
be given for the failure to arraign within two 
months of the date of the order for retrial. You 
must specify that the prosecuting officer has 
acted with due expedition and that there is a 
good and sufficient cause for trial despite the 
lapse of time since the order under article 
9(1)(a) (Article 16(3)). 
 
 

� An order for the court to set aside the order 

for retrial (Article 19(6)). 

 

 
Signed: 
 
Dated: 
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Form 6 
Articles 29(4), 30(1) 

NOTICE OF RENEWAL following a determination by the registrar or a single judge 
under article 29 of the Armed Forces (Retrial for Serious Offences) Order 2013 

 
To: The Registrar of the Court Martial Appeal Court 
 
1. Details of the applicant 
Name: 
 
Address: 
 
If you are in custody please give your detention 
barrack number/prison index number and the 
address where detained: 

 

ORDER BY… 
 
2. Application considered 
(tick where appropriate) 

� Application for the production of any 

documents, exhibit or other thing. 
(Article 14(1)(a)) 

� Application for a witness to attend for 

examination and be examined before the court. 
(Article 14(1)(b)) 

� Application for extension of time. 

Article 13(6) 

� Application for a direction for attendance 

by live link. 
(Article 13(3)) 

� Application to delay the requirement of 

service on the acquitted person of an 
application for publication restrictions. 
(Articles 16(8), 17(3)) 

 

3. Notice of Renewal 
 
If an application has been refused, it may be 
renewed for consideration by a single judge (if 
the decision was made by the registrar) or the 
Full Court (if the decision was made by a single 
judge).  
 
The following application(s) is (are) renewed: 
An application not renewed in time will be 
treated as if it were refused by the Full Court.  
 
The date that this form was delivered on the 
applicant: 
 
Signed (by the applicant): 
Date: 
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Form 7 
Article  31(1) 

NOTICE OF ABANDONMENT OF PROCEEDINGS instituted under article 8(1) of 
the Armed Forces (Retrial for Serious Offences) Order 2013 

 
To: The Registrar of the Court Martial Appeal Court 
 
1. Case details 
 
Name of the acquitted person(s): 
 
Date of the acquittal: 
 
Name of the judge advocate: 
 
Date that the application under article 8(1) was 
served on the registrar: 

 

2. Abandonment of  proceedings 
 
I, (insert name) a person conducting a 
prosecution abandon these proceedings 
instituted under the Armed Forces (Retrial for 
Serious Offences) Order 2013 for the retrial of 
the acquitted person (s) for the qualifying 
offence(s) listed above. 

 

Name of prosecuting officer: 
 
Address of prosecuting officer: 
 
Signature of prosecuting officer:  
 
Date: 
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EXPLANATORY NOTE 

 
(This note is not part of the Order) 

 
 
 

This Order makes provision for retrials in respect of certain serious cases where there is new and 
compelling evidence. The provisions of this order are made in consequence of those relating to 
retrials for serious offences in Part 10 of the Criminal Justice Act 2003 (“the 2003 Act”). Part 10 
of the 2003 Act reforms the law relating to double jeopardy by permitting retrials in serious cases 
where there has been an acquittal in court, but compelling new evidence subsequently comes to 
light against the acquitted person. This Order makes equivalent provision, but with modifications, 
for the retrial in the armed forces’ justice system of persons acquitted of serious offences. 

Under article 3 the Order applies to “qualifying offences”. These include the serious criminal 
offences listed in Schedule 1. They also include a number of serious disciplinary offences, such as 
assisting an enemy, which are set out in the definition of “qualifying offence” in article 2. 
 

Under article 4 the service police may re-investigate the possible commission of a qualifying 
offence by a person previously acquitted of the offence; but they may only do so with the consent 
of the Director of Service Prosecutions (the “Director”). However, article 5 allows the service 
police to take investigative steps without that consent where they are urgently necessary to prevent 
an investigation being prejudiced. 
 

Article 6 prevents the arrest of a previously acquitted person for a qualifying offence, unless a 
judge advocate has issued a warrant for the arrest. The judge advocate may only do so if satisfied 
that there is new evidence which would be relevant to an application for a retrial. 
 

Article 7 provides for a senior service policeman to refer the case to the Director whether, 
following an investigation, he considers that there is sufficient evidence to charge the person with 
a qualifying offence. The Director may then under article 7 direct the person’s commanding 
officer to charge the person with a qualifying offence for which the person was previously 
acquitted. 
 

Article 8 empowers prosecuting officers to apply for a retrial of person charged under article 7. 
The application may only be made with the Director’s consent. Under article 27 section 365(4) of 
the 2006 Act does not apply, and any delegation of his functions under the Order must be to a 
specific prosecuting officer or a prosecuting officer of a description specified by the Director, who 
must be satisfied of certain matters, in particular that there is new and compelling evidence against 
the person charged and that it is in the public interest for the application to proceed. 
 

Where an application is made under article 8, the Court Martial Appeal Court must under article 
9(1)(a) order a retrial if satisfied that there is new and compelling evidence against the person 
charged and that it is in the interests of justice for the court to make the order. Article 10 sets out 
more fully the requirement for new and compelling evidence. Article 11 sets out more fully the 
requirement that making the order must be in the interests of justice. 
 

Article 12 provides for notice and other information that must be given to the person previously 
acquitted and others where an application for a retrial is made. Article 13 requires that the 
application for a retrial must be considered at a hearing and sets out the rights of attendance of the 
person previously acquitted and the process for that person to oppose the application. Article 14 
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empowers the Court Martial Appeal Court to order the production of evidence and the attendance 
of witnesses at the hearing. 
 

Article 15 amends the provisions of the Court Martial Appeals Act 1968 so as to provide for a 
right of appeal to lie to the Supreme Court against any decision of the Court Martial Appeal Court 
in relation to an application under this Order. 
 

Article 16 empowers the Court Martial Appeal Court to impose restrictions on publications if 
the court considers that publication would substantially risk prejudice to a retrial and it is in the 
interests of justice to impose a restriction. Such restrictions may, on the application of the 
Director, be imposed by the court once an investigation under article 4 has begun, though a notice 
of application for a retrial has not been given. Notice of an application for such restrictions must 
generally under article 16 be given to the person previously acquitted. However, where the 
restrictions are sought before notice of an application for retrial has been given, the court may 
order that notice is not to be given to the acquitted person until notice of the application for a 
retrial is served on that person. Under article 17 the Court Martial Appeal Court may vary or 
revoke an order imposing restrictions on publication. Article 18 creates an offence of publishing 
matter in breach of an order under article 16. 
 

Article 19 provides that retrial under an order under article 9(1)(a) must be on a charge specified 
by the Court Martial Appeal Court. The person charged may not under such an order be arraigned 
more than 2 months after the date of the order, unless the court gives permission. 
 

Article 20 deals with custody, or continued release from custody, of the previously acquitted 
person between the date he or she is charged under the Order and the giving of a notice under 
article 12 of the application for retrial. The question whether to hold the person in custody must be 
decided by a judge advocate. If no notice of an application for a retrial is given within 42 days 
from the judge advocate’s first decision on custody, the person must be released from custody. If 
already released subject to conditions, the person ceases to be subject to those conditions. 
However a judge advocate may extend the 42-day period if satisfied that there is sufficient cause 
and that the prosecution has acted with due diligence and speed. Under article 21, once a notice of 
application for a retrial has been served, custody and release from custody must again be decided 
by a judge advocate. After release from custody a judge advocate has power under article 21 to 
revoke that order and authorise holding the person in custody. Article 22 applies to articles 20 and 
21 provisions of the Armed Forces Act 2006 which govern custody, and release from custody, 
under that Act. These include (under sections 105 and 106 of the 2006 Act) provisions as to the 
conditions which must be met if a judge advocate is to order the person to be held in custody and 
as to the maximum period (generally of 8 days) for which a judge advocate can make such an 
order before having to make a further order and (under section 107 of that Act) the purposes for 
which any conditions imposed on release must be necessary. Article 23 deals with the surrender or 
arrest of a person whom a judge advocate authorises to be held in custody, if the person is not 
before the judge advocate when the order is made. 
 

Under article 24 the Court Martial Appeal Court may decide on bail, or holding in custody, 
during the hearing on whether to order a retrial. The court may also order custody or bail if the 
court dismisses the application for a retrial but there is a possibility of appeal by the prosecution 
against the dismissal of the application. If the Court Martial Appeal Court does order a retrial, the 
court may under article 25 order the person to be held in custody for up to 8 days (or up to 28 days 
if the person is legally represented and consents). Article 25 also provides so that subsequently the 
provisions of the Armed Forces Act 2006 on custody after charge apply. 
 

Part 8 of the Order contains supplementary provision. Article 26 makes provision for the service 
of documents. Articles 28 to 30 provide for certain powers of the Court Martial Appeal Court to 
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be exercisable by the registrar of the court or by a single judge, subject to a right for the matter to 
be taken to the full court. 
 

Article 31 provides for a prosecuting officer to be able to abandon an application for a retrial 
before the hearing of the application. 
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