EXPLANATORY MEMORANDUM TO
THE EMPLOYMENT APPEAL TRIBUNAL AMENDMENT RULES 2013

2013 No. 1693

1 This explanatory memorandum has been preparetidoinistry of Justice and is laid
before Parliament by Command of Her Majesty.

This memorandum contains information for the Jo@bmmittee on Statutory
Instruments.

2. Pur pose of the instrument

2.1  The Employment Appeal Tribunal (Amendment) RuR913 (“the Amending
Rules”) will make consequential changes to the Ewyplent Appeal Tribunal
Rules 1993 (S.I. 1993/3864) (“the Principle Rule$d) take account of the
introduction of fees when an appeal from a decisifaie employment tribunals is
made to the Employment Appeal Tribunal. It also esakther minor changes to
the Principle Rules in relation to unmeritorioupeals.

3. M atters of special interest to the Joint Committee on Statutory Instruments

3.1  This instrument commences on 29 July 2013isutiterefore laid in breach of the
21 days usually required by Parliament. The AmegpdRules arise mainly as a
result of the introduction of fees to be chargedaithe Employment Tribunals
and Employment Appeal Tribunal Fees Order 2013e(“Fees Order”). We
believe the Amending Rules to be sufficiently degesrt on the Fees Order to
require the Fees Order to have successfully passedgh Parliament before the
Amending Rules could be made.

3.2  When the Fees Order was laid the expectatianthat the parliamentary process
would have been completed with sufficient time &y the Amending Rules
without breaching the 21 day rule. However this hassbeen the case and we felt
that a minor breach of the rule was preferable te-gmpting Parliament’s
decision. The Amending Rules have been laid as ssopossible after the Fees
Order completed its passage through Parliamentis Ithecessary for the
amendments to come into force on the date theyrather than delaying the
commencement to meet the 21 day limit, so the Eympémt Appeal Tribunal
(EAT) have the rules in place to be able to adedjyateal with the introduction of
fees.

4. L egislative Context
4.1  Section 30 of the Employment Tribunals Act 1996e 1996 Act”) provides for

rules to be made by the Lord Chancellor governimggractice and procedure to
be followed by the EAT. For the first time feesllwbe charged under the



Employment Tribunals and Employment Appeal Tribsrfaées Order 2013, (“the
Fees Order”) which will come into force on the satla¢e as the amending rules
(29 July). The Fees Order prescribes the fees tpdi@ by an appellant who
appeals against a decision of the employment talsunThe Amending Rules
make changes which are consequential to the reqgeireto pay fees, as well as
some minor procedural changes to the PrincipleRRule

Territorial Extent and Application
5.1 This instrument applies to England, Wales and Snodtl
European Convention on Human Rights

As the instrument is subject to negative resolupimtedure and does not amend primary
legislation, no statement is required.

Policy background
e What is being done and why

7.1 The Fees Order requires that the appellans pay fees when appealing a
decision of the employment tribunals, one afterappeal is submitted and one
before hearing (should the appeal reach that sta#gdég¢e remission scheme is
available for individuals who prove they are unatadepay. The Amending Rules
enables the EAT to deal with appeals where thesebean non-compliance with
the Fees Order, providing for the EAT Registrastiike out the appeal if a fee is
not paid or a remission application has not beesgnted. The strike out provision
will only be exercised when, after notice is givienthe appellant that a fee is
payable, such fee has not been paid or an applicédr remission has not been
made.On application by the appellant the Registrar neinstate the appeal and
the Registrar's subsequent decision on the retersent application can be
appealed to an EAT judge.

7.2  The Amending Rules also provide the EAT with plower to order the respondent
to reimburse fees paid by the appellant, if theeapgucceeds. This ensures that
the party that ultimately causes the EAT to be usedrs the cost of the fees,
where a judge considers it appropriate to do sstiag provisions in the Principle
Rules means that this power is subject to noticegbgiven to the parties with the
opportunity to make written or oral representations

7.3  The Amending Rules also make four changes degitp provide the EAT with
greater flexibility in managing the very small nuenbof straightforwardly
unmeritorious appeals which can consume resouities. changes have been
identified by the EAT judiciary as necessary areldegsigned to bring the EAT in
line with the new employment tribunal rules as wa#i the existing Civil
Procedure Rules in England and Wales. In summarghlanges are:

Power to strike out for failure to comply with diteons



7.4

7.5

7.6

7.7

7.8

This provides an express strike out provision (wheone currently exists) to
strike out an appeal for a failure to comply witldlers and directions. The parties
must be given the opportunity to make represemtatimefore any strike out order
can be made.

Removal of right to an oral renewal where an appaaktross appeal is totally
without merit

This enables the EAT judge or Registrar, when asaet has been made on the
papers, to take no further action on an appeatasseappeal where it discloses no
reasonable grounds or is an abuse of processstodalclare that the appeal or
cross-appeal is totally without merit. In such girstances a party will no longer
have the right to request that decision (ie. thatappeal or cross-appeal discloses
no reasonable grounds or is an abuse of procedsg t@considered at an oral
hearing before a judge (also known as oral renewWdl§¢ decision taken on the
papers as to the appeal or cross-appeal havingeasomable grounds etc, is
subject to a further appeal to the Court of Appé&adurt of Session in Scotland.

Removal of the automatic right for an appellans@ve a fresh notice of appeal
or documents

This removes the automatic right for an appellahbvihas had his grounds of
appeal rejected to have further time to submithfrgsounds of appeal. This
removes the problems of endless loops where neweadpmran be instigated
irrespective of initial time limits. The equivalemrovisions in respect of a
respondents answer are being removed for the saasem. The Amending Rules
do not affect a party’s ability to bring a freshtine of appeal or cross-appeal
where they are still within initial time limits.

Removal of bar preventing a wasted costs orderdbenade against an unpaid
representative.

Currently, the EAT is unable to make a wasted costler against an unpaid
representative. While such orders against any septative are considered on
very few occasions, this qualification requires H#T to establish whether or not
the representative was acting in pursuit of prdftie Amending Rules removes
the bar and thereby the necessity of the EAT tongxa the terms upon which a
party may be represented.

Consolidation

There are currently no plans to consolidaterties. An informal consolidated

text is kept on the Employment Appeal Tribunal webfor the assistance of the
public. That text will be revised to include thesaendments when the Amending
Rules come into effect at:

http://www.justice.gov.uk/tribunals/employment-apfse




Consultation outcome

8.1

8.2

8.3

8.4

8.5

A public consultation on the introduction of feesETs and the EAT ran from 14
December 2011 to 6 March 2012. A copy of the chhasan paper entitled
“Charging Fees in Employment Tribunals and the Evgpient Appeal Tribuna)’
summary of responses, and the Government's offreigponsecan be found at:
https://consult.justice.gov.uk/digital-communicatstet-fee-charging-regime-
cp22-2011

The power to order reimbursement of fees paid mised in the consultation. Of
those who commented generally on the principleeghbursement of fees, 75%
were in favour of a discretionary power exercisgdtie judiciary. Those who

opposed preferred, among other things, a presumpliat the order would be

made or for the order to be mandatory. After comrsition, the Government has
decided that the judiciary is best placed to m&ke decision given that they hear
all the issues in the appeal.

The strike out and re-instatement provisione eonsequential amendments
required to allow the EAT to effectively deal withe new fees regime. Without
the strike out provisions the EAT will be unabledial with an appeal where a fee
is not paid.

In respect of the other provisions informal sudtation with the EAT User group
has been undertaken, which was largely supportivéh® amendments. The
amendments seek only to give the EAT powers nepgesta deal with
unmeritorious appeals and largely reflect thoseaaly available in other civil
jurisdictions in England and Wales.

The Lord President of the Court of Session besn consulted on the draft
amendments under the requirements of the Employfiebunal Act 1996. In
addition the Senior President of Tribunals has bEen consulted.

Guidance

9.1

The procedures that govern the Employment Appeahunal are set out in a
judicial Practice Direction which will be updatedl ¢xplain the changes to rules
and procedures in time for commencement. Separatiamce on fees due in the
Employment Appeal Tribunal will be available to eowvhat fees are payable,
methods by which payment can be made as well as tooapply for a fee
remission (fee waiver). Details will be availablethe commencement date at the
following internet site:

http://www.justice.gov.uk/tribunals/employment-apfse




10.

11.

12.

I mpact

10.1

10.2

10.3

10.4

The impact on business, charities or voluntagies of the fee amendments is
included in the Impact Assessment laid with thedF@rder.

The impact on the public sector of the feeradneents is included in the Impact
Assessment laid with the Fees Order.

An Impact Assessment was attached to the Fees @rgiganatory Memorandum
and is published on the websitw.legislation.gov.uk

No impact assessment has been carried out inaeltdithe other changes as the
impacts are likely to be very small, given the leglume of appeals dealt with by
the EAT annually (circa 2000) and because they onpact on a very small sub-
set of appeals. The main impact is expected toobgessavings to the EAT in
terms of resources savings as unmeritorious appagds dealt with more
expeditiously.

Regulating small business

111

11.2

11.3

The legislation applies to small business.

The impact of the requirements on small firms emipig up to 20 people will be
minimal as businesses will only be subject to stokit if they choose to make an
appeal and then fail to pay the fees when requicedo so. In terms of the
financial liability regarding the fees, where a drbasiness brings the appeal they
will be required to pay the fees, but if successtuis expected the unsuccessful
respondent will be ordered to reimburse the smairess those fees. Where the
small business is the respondent they may onlyebeired to reimburse the fees
where the appeal succeeds. This approach enswethtéhparty who seeks the
appeal initially pays the fees, but that the péngt ultimately caused the EAT to
be used will ultimately bear the cost. Fee ordeitshwe in addition to any other
financial or non-financial awards ordered by thieunal.

For the other amendments the impacts are likelgetmegligible but will apply
equally to all types of appellants or respondents.

Monitoring & review

12.1 The Government has committed to monitoringlésels and the impact of the

implementation of fees, so that the rule amendmeni$ its impacts can be
reviewed and amended as appropriate. We will morthe impacts of these
changes as part of the wider fees review and geoagoing reviews of the
effectiveness of the EAT. We remain aware thairipgact of any proposed policy
changes from MoJ or other departments will needbéo considered when
conducting any review.



13. Contact

Ms Liz Catherall at the Ministry of Justice Tel: 023334 4406 or email:
liz.catherall@justice.gsi.gov.ukan answer any queries regarding the instrument.




