STATUTORY INSTRUMENTS

2013 No. 1570
ELECTRICITY, ENGLAND AND WALES

The Electricity Generating Stations (Variation afrSents)
(England and Wales) Regulations 2013

Made - - - - 26th June 2013
Laid before Parliament 28th June 2013
Comingintoforce - - 3lst July 2013

The Secretary of State, in exercise of the powerdecred by section 36C(2), (3) and (6) and
section 60(2) of the Electricity Act 19&)(makes the following Regulations.

Citation, commencement and extent

1. These Regulations—

(&) may be cited as the Electricity Generating StatiMeiation of Consents) (England and
Wales) Regulations 2013;

(b) come into force on 31st July 2013; and
(c) extend to England and Wales.

I nterpretation

2—(1) In these Regulations—
“the Act” means the Electricity Act 1989;

“the EIA Regulations” means the Electricity WorkEngironmental Impact Assessment)
(England and Wales) Regulations 208)0(

“applicant” means a person who has the benefitsdaion 36 consent and makes a variation
application in respect of it;

“development” has the meaning given in section 6%he Town and Country Planning Act
1990¢€) (meaning of “development” and “new development”);

“environmental statement” has the meaning giverthm EIA Regulations as modified by
regulation 7;

“generating station” includes a proposed generaiaton;
“MMO” means Marine Management Organisation;

() 1989 c. 29. Section 36C was inserted by sectiiffi)2and (2) of the Growth and Infrastructure ABi2 (c. 27). There are
amendments to section 60 of the Electricity Actd88t none is relevant here.

(b) S.I. 2000/1927, amended by S.I. 2007/1977 and®28111/1043.

() 1990 c. 8. Section 55 was amended by sectionk) E3(d (2), 14 and 31(4) of, and paragraph 9 ofe8ale 6 to, the
Planning and Compensation Act 1991 (c. 34); byieest118(1) and 120 of, and paragraphs 1 and Zioédule 6 to, the
Planning and Compulsory Purchase Act 2004 (c. &4Q; by S.I. 1999/293. There are other amendmertsefevant to
these Regulations.



“offshore generating station” means a generatiaticst that is, or is to be, located within—

(a) waters in or adjacent to England or Wales whichbatveen the mean low water mark
and the seaward limits of the territorial sea; or

(b) a Renewable Energy Zone;
“proposed development” means—

(a) the generating station, or extension of a gengyaiation, which the applicant would be
authorised to construct under a relevant sectiondd&ent if that consent were varied as
requested in a variation application;

(b) the way in which a generating station so consttuoteextended would be authorised to
be operated under the relevant section 36 consesu garied; and

(c) any section 90 development in respect of whichi@@@&6 consent is not required;

“relevant planning authority” means, where a vaaapplication, or a request for a section
90 direction which accompanies the variation ajaiis—

(a) relates to a generating station, or developmentlamcto a generating station, which is
or is to be located on land in England or Waleslévant land”)—

(i) if the relevant land is situated in a National Plartkwhich a National Park authority
is the local planning authority, that National Patkhority; and

(i) where sub-paragraph (i) does not apply, the lotahrpng authority (within the
meaning of section 1 of the Town and Country Plagmict 19908) (local planning
authorities: general)) within whose area the retélend is situated; or

(b) relates to an offshore generating station, anheftllowing bodies—
(i) alocal planning authority in England and Wales;

(ii) a planning authority in Scotland (within the meaniof section 1 of the Town and
Country Planning (Scotland) Act 199§ (planning authorities)); or

(iii) the Department of the Environment in Northern inela

which are identified by the applicant under regafat3(1)(e) or by the appropriate
authority under regulation 4(7);

“relevant section 36 consent” means the sectiod@&ent in respect of which a variation
application is made;

“section 36 consent” means a consent under se8toaf the Act€) (consent required for
construction etc. of generating stations) to camstrextend or operate a generating station—

(@) in England or Wales;
(b) in waters adjacent to England or Wales up to thaevaed limits of the territorial sea; or

(c) in a Renewable Energy Zone, except any part ofree®Rable Energy Zone in relation to
which the Scottish Ministers have functioas(

including any variations to that consent made ursgetion 36C(4) of the Act (variation of
consents under Electricity Act 1989);

“section 90 development” means, where the apprigaathority is the Secretary of State, any
development in respect of which—

@

(b)
©

()

Section 1 was amended by section 187(1) of, awdguaph 28 of Schedule 21 to, the Leasehold Refblonsing and

Urban Development Act 1993 (c. 28); section 1&hefltocal Government (Wales) Act 1994 (c. 19); sedti78 and 120(3)
of, and Schedule 10, paragraph 32(1), and Schetul®, the Environment Act 1995 (c. 25); and sectdd(1) of the

Greater London Authority Act 2007 (c. 24).

1997 c. 8. Section 1 was amended by section 24(d)2) of the Planning etc (Scotland) Act 2005 (&7).

Section 36 was amended by section 93(1) and f(#eoEnergy Act 2004 (c. 20); section 36 of, ardagraphs 31 and
32(1), (2) and (3) of Schedule 2 to, the Plannirg 2008 (c. 29); and section 12(7)(a) and (8) ef Marine and Coastal
Access Act 2009 (c. 23). Functions of the Secret&iState under section 36 have been transferrtetMO by section

12(1) to (4) of the Marine and Coastal Access Actegards certain offshore generating stations.

Functions of the Secretary of State under se@thave been transferred to the Scottish MinigigrS.I. 2006/1040, in so
far as exercisable in or as regards Scotland (se€sa. 2005/3153).



(a) a section 90 direction was given on granting thevent section 36 consent; or

(b) the applicant, on making a variation applicaticgguests the Secretary of State to give a
section 90 direction;

“section 90 direction” means a direction under isec90(2) or (2ZA) of the Town and
Country Planning Act 1998 (deemed planning permission for development with
government authorisation); and

“variation application” means an application toyarsection 36 consent made under section
36C(1) of the Act.

(2) In these Regulations, a reference to a numberadategn is, unless otherwise specified, a
reference to that regulation of these Regulations.

Content of variation applications

3—(1) A variation application must—
(a) be made in writing;
(b) describe the location of the proposed developmgneference to a map;
(c) state—
(i) why itis proposed that the relevant section 36Geohshould be varied;

(i) what account has been taken of views expressedrisgpms who have been consulted
by the applicant about the proposed variation;

(d) include—
(i) a draft of the variations which the applicant preg®should be made to the relevant
section 36 consent; and
(i) copies of any maps or plans not referred to inrédevant section 36 consent but
which the applicant proposes that the relevani@e86 consent should refer to after
it is varied; and
(e) if the application relates to an offshore genegastation, identify which of the bodies

referred to in paragraph (b) of the definition aélevant planning authority” in regulation
2(1) are, in the applicant’s opinion, likely to leaan interest in the variation application.

(2) A variation application must include particulars-of

(a) the relevant section 36 consent, and, if that aunsas not granted to the applicant, how
the applicant has the benefit of that consent;

(b) where the appropriate authority is the Secretar§tate, any section 90 direction given
on granting the relevant section 36 consent;

(c) any permit, licence, consent or other authorisafmther than the relevant section 36
consent) given in connection with the construction operation of the proposed
development (a “relevant authorisation”), includiagy variation or replacement of a
relevant authorisation; and

(d) any application that has been made for a relevathioaisation or variation of a relevant
authorisation.

(3) Where the appropriate authority is the Secretarystafte and the applicant requests the
Secretary of State to make a section 90 directionasying the relevant section 36 consent, the
application must—

(a) identify the section 90 development in respect bicl that request is made and describe
its location by reference to a map;

(b) state—
(i) why itis proposed that the direction should be enahd

(2) Subsections (2) and (2ZA) were inserted intoised@0 by section 21(1) to (3) of the Growth anfidstructure Act 2013.



(i) what account has been taken of views expressedrsgpms who have been consulted
by the applicant about the proposed direction; and

(c) include—
(i) adraft of the proposed direction; and

(i) copies of any maps or plans to which it is propoged the section 90 direction
should refer which are not—

(aa) referred to in the relevant section 36 consenngrsection 90 direction given
on granting the relevant section 36 consent; or

(bb) included in the application in accordance with gaagh (1)(d)(ii).

(4) If, under the EIA Regulations as modified by regiola 7, an environmental statement has
been prepared, or is required to be prepared, latioe to the proposed development, the
environmental statement must accompany the apiplicat

Assessment of suitability for publication

4—(1) Where the appropriate authority receives #@tian application, it must—
(a) consider whether or not it is suitable for publicatin accordance with regulation 5; and
(b) give the applicant a notice under paragraph (Z&pwithin three weeks of receipt.

(2) If the appropriate authority does not consider thatapplication is suitable for publication,
it must give notice to the applicant—

(a) of its decision and the reasons for that decisioid;

(b) that it may make representations to the appropaathority with a view to persuading
the appropriate authority that the applicationuigadble for publication.

(3) Where the appropriate authority gives notice updeagraph (2), it must—

(a) specify in writing a date by which any represepotadi under paragraph (2)(b) are to be
made; and

(b) if the applicant fails to make representationsh®ydate so specified, give the applicant a
refusal notice.

(4) Paragraph (5) applies where the applicant makesseptations to the appropriate authority
further to a notice given to it under paragraplit(R)

(5) If, having considered the applicant’s representatioche appropriate authority—

(a) still considers that the application is not suiafdr publication, it must give a further
notice under paragraph (2) or a refusal notice; or

(b) considers that the application is suitable for fmalblon, it must give a notice under
paragraph (6).

(6) If the appropriate authority considers that theliapfion is suitable for publication, it must
give the applicant notice of its decision.

(7) Where—
(a) paragraph (6) applies;
(b) the variation application relates to an offshoreggating station; and

(c) there are bodies referred to in paragraph (b) ef dbfinition of “relevant planning
authority” in regulation 2(1)—

(i) that the appropriate authority considers are likedy have an interest in the
application; and

(i) that have not been identified by the applicant umelgulation 3(1)(e),
the appropriate authority must identify those bsdliethe notice given under paragraph (6).

(8) For the purposes of this regulation, a variatiopliaption is suitable for publication in
accordance with regulation 5 if it appears to therapriate authority that—



(a) the applicant wishes to construct, operate or ektegenerating station in a way which
the relevant section 36 consent does not authibtis&lo;

(b) the proposed development does not differ from teaegating station to which the
relevant section 36 consent refers to such an extenits construction, extension,
operation or likely environmental effects) thatatjuires authorisation by—

(i) an order granting development consent within themmy of section 31 of the
Planning Act 200&); or

(ii) (where the appropriate authority is the MMO) a remation 36 consent (rather than
a variation to the relevant section 36 consent); an

(c) there is sufficient information in the applicatiamd any environmental statement that
accompanies it to enable—

() the appropriate authority to determine the appboatand
(ii) other persons to understand its likely environmesffacts.

(9) In this regulation, a “refusal notice” is a notitteat the appropriate authority has decided
under section 36C(4) of the Act that it would net &ppropriate to make any variation to the
relevant section 36 consent.

Publication
5—(1) Where an applicant has received a notice uredgriation 4(6), the variation application
must be published, and its publication advertisedccordance with this regulation.
(2) The applicant must—
(a) publish on a website (“the application website”)—
(i) a summary of the variation application;
(ii) the application;

(ii) alink to the relevant section 36 consent, anyige&0 direction given on granting it
and any statement (in the form of a decision letterotherwise) given by the
appropriate authority under regulation 9(3) of EHA Regulationd§) when granting
the relevant section 36 consent; and

(iv) any environmental statement prepared in relatidgheégroposed development; and

(b) serve a copy of the application and any environalestatement on the relevant planning
authority (if any).

(3) The applicant must publish notice of the variatqplication—

(a) intwo successive weeks in one or more local nepegawhich are likely to come to the
attention of those likely to be affected by thegmeed development; and

(b) in the London Gazette, or, in respect of a vanmtpplication relating to an offshore
generating station located or to be located in plast of the Renewable Energy Zone that
lies within the part of the sea which is to be tiedeas adjacent to Northern Ireland for the
purposes of article 3(1) of the Adjacent Waters mtawries (Northern Ireland) Order
2002¢), the Belfast Gazette,

and serve a copy of the notice on the relevantnitgnauthority (if any).

(4) If the application relates to an offshore genegastation, the applicant must also publish
notice of the application—

(a) in Lloyd’s List and in one or more national newsgip and

(b) if there are in circulation one or more approprifithing trade journals which are
published at intervals not exceeding one monthf irast one such trade journal.

(a) 2008 c. 29.
(b) Amended by S.I. 2007/1977.
() S.I.2002/791.



(5) The notices required by paragraphs (3) and (4)+ust
(a) not be published before the applicant has compli#id paragraph (2);
(b) state—

(i) that a variation application has been made and ttheatapplicant has received a
notice under regulation 4(6);

(i) the address of the application website, and thahdu information about the
application is to be found on the application wehsi

(i) the date, not less than four weeks after the datevlich the last notice is to be
published, by which any person other than a relepéanning authority must send
objections to the proposed development, or othgresentations about the
application, to the appropriate authority; and

(iv) the address to which any such representation® doe $ent; and
(c) identify—
(i) the applicant;
(ii) the appropriate authority;
(i) the relevant section 36 consent;
(iv) the generating station to which it relates; and

(v) a place which is reasonably accessible to thostylio be affected by the proposed
development where copies of the variation applicatand any environmental
statement prepared in connection with the apptioatiay be inspected.

Preservation of amenity

6.—(1) Paragraph (2) applies where the appropriateoaity is the MMO.

(2) For the purposes of the application of paragrag@h af Schedule 9 to the AelYto relevant
proposals (within the meaning of that paragrapte variation of a section 36 consent further to a
variation application is to be treated as an dldttrconsent function within the meaning of
section 12(2) of the Marine and Coastal Access2R000).

Application of the EIA Regulationswith modifications
7—(1) The EIA Regulations apply in relation to vaioa applications as they apply in relation
to section 36 consents, with the modifications Welo

(2) Where the appropriate authority is the MMO, refesmnto the Secretary of State in the EIA
Regulations are to be read as references to the MMO

(3) References in the EIA Regulations to—

(a) an application for section 36 consent are to bel raa references to a variation
application;
(b) cases where an application for section 36 conséffni EIA development” are to be read

as referring to cases where a variation applicat®ormade in respect of proposed
development which is EIA development;

(c) proposed development or “the development” are todael as references to proposed
development (as defined in these Regulations);

(d) the granting of a section 36 consent are to be asaceferences to the variation of a
section 36 consent; and

() Paragraph 1 of Schedule 9 was amended by S.L/2064. Functions of the Secretary of State undeagraph 1(2) of
Schedule 9 have been transferred to the Marine jamant Organisation by section 12(5)(b) of the k@and Coastal
Access Act (as regards certain offshore generatiztipns).

(b) 2009 c. 23. Section 12 has been amended, banteedment is not relevant for the purposes of tReggilations.



(e) the local planning authority are to be read asreefees to the relevant planning authority.

(4) Regulation 9 of the EIA Regulations is not to badr@s requiring or permitting a notice
under that regulation to be published before aceainder regulation 5 is published.

(5) Regulation 11(3A) of the EIA Regulatioa(is to be disregarded and references to it in
other provisions of those Regulations are to bd esareferences to regulation 5(2)(b).

(6) Part 2 of Schedule 4 to the EIA Regulations is ¢oréad as requiring the inclusion in a
statement prepared pursuant to regulation 4(1)eEiA Regulations of—

(&) the main respects in which the applicant consitteatsthe likely significant effects on the
environment of the proposed development would diffem those described in any
environmental statement that was prepared in cdiomewith the relevant section 36
consent; and

(b) a non-technical summary of the differences refetoed sub-paragraph (a).

Public inquiries
8—(1) The appropriate authority may cause a pubtiguiry to be held into a variation
application if it considers it appropriate to doh&ving considered—
(a) any representations made about a variation apiplictd the appropriate authority—

(i) which a relevant planning authority makes withim tmonths of the date on which a
copy of the application was served on it under leggn 5(2)(b); and

(i) which any other person makes on or before the sigeeified in accordance with
regulation 5(5)(b)(iii),

where those representations are not withdrawn; and
(b) all other material considerations.
(2) If the appropriate authority causes a public ingjtorbe held into a variation application—

(@) it may do so in addition to or instead of any otlhearing or opportunity to make
representations about the application; and

(b) the following apply to the inquiry as they wouldpfpto a public inquiry held under
paragraph 3(2) of Schedule 8 to the Act—
(i) subject to paragraph (3), paragraphs 4(1) to @&,),72\(5) and 8(3) of Schedule 8 to
the Actfp); and

(i) subject to paragraph (4), the Electricity GenerptBtations and Overhead Lines
(Inquiries Procedure) (England and Wales) Rule¥ @)@“the Inquiry Rules”).

(3) For the purposes of the application of paragraghsté (4), 5A, 7A(5) and 8(3) of Schedule
8 to the Act to variation applications—

(a) where the appropriate authority is the MMO, refeemto the Secretary of State are to be
read as references to the MMO;

(b) references to paragraph 2(2) or 3(2) of SchedutetBe Act are to be read as references
to this regulation;

(c) references to an application for section 36 consettiose paragraphs are to be read as
references to a variation application;

(d) the reference to “the locality” in paragraph 4(})@b Schedule 8 to the Act is to be read
as referring to the locality where those likelyb affected by the proposed development
live or work;

(8 Inserted by S.I. 2007/1977.

(b) Paragraphs 5A, 7A and 8(3) of Schedule 8 wereried by the Energy Act 2004 (c. 20), sections 1843(2) and 99(2)
respectively. Functions of the Secretary of Staiden Schedule 8 have been transferred partly t&tiogtish Ministers (by
S.1. 2006/1040, in so far as exercisable in oregmnds Scotland) and partly to the Marine Managér@eganisation (by
section 12(5)(a) of the Marine and Coastal Acceads & regards certain offshore generating stations

(c) S.I.2007/841, amended by S.I. 2008/2831.



(e) paragraph 4 of Schedule 8 to the Act is to be emaifl in place of paragraph 4(2) of that
Schedule there were inserted a requirement to gfublinotice under paragraph 4(1) of
that Schedule in one or more local newspapers wdnieHikely to come to the attention
of those likely to be affected by the proposed tpment; and

(f) paragraphs (a)(ii) and (b) of paragraph 7A(5) aree disregarded.

(4) For the purposes of the application of the InguRyles to variation applications, the
following terms, where they are defined in rule f2tee Inquiry Rules or used elsewhere in the
Inquiry Rules, are to be understood as follows—

(a) “application” is to be understood as referring teasiation application;

(b) “qualifying objector” is to be understood as reiffegr to any person who has made
representations (which have not been withdrawngailnjg to a variation application in
accordance with regulation 5(5)(b)(iii);

(c) *“qualifying planning authority” is to be understoad referring to a relevant planning
authority within the meaning of these Regulatiah#, has made representations (which
have not been withdrawn) objecting to a variatippl@ation; and

(d) “relevant planning authority” is to be understoasl referring to a relevant planning
authority within the meaning of these Regulations.

Withdrawal of variation applications
9.—(1) An applicant may withdraw a variation applioatat any time by notice in writing to
the appropriate authority.

(2) If a variation application is withdrawn after it dndbeen published in accordance with
regulation 5, the appropriate authority must notifhe relevant planning authority and the
consultative bodies within the meaning of the ElégRlations that it has been withdrawn.

Allowing further time

10. The appropriate authority may in any particulagecallow further time for the taking of any
step which is required or enabled to be taken byeiof these Regulations, and references in
these Regulations to a day by which, or a peridflimiwhich, any step is required or enabled to
be taken are to be construed accordingly.

Review
11. Before 31st July 2018, the Secretary of State +ust
(a) carry out a review of these Regulations;

(b) set out the conclusions of the review in a report
(c) publish the report.

Gregory Barker
Minister of State for Climate Change
26th June 2013 Department of Energy and Climaten@dna



EXPLANATORY NOTE

(This note is not part of the Regulations)

The Regulations make provision in England and Walbsut the procedures for handling
applications to vary consents for the constructextension and operation of electricity generating
stations that have been granted under section 3eeoElectricity Act 1989 (c. 29) (“section 36

consents”).

In England and Wales and adjacent offshore areadjon 36 consents are granted by the
Secretary of State or the Marine Management Orgtais (“the appropriate authority”). Under
section 36C of the Act (inserted by section 20hef Growth and Infrastructure Act 2013 (c. 27)),
the person for the time being entitled to the bieéthe section 36 consent (“the applicant”) may
apply to the appropriate authority that grantedciresent for the consent to be varied. On such an
application, the appropriate authority may makehstariations to the consent as appear to it to be
appropriate, having regard to the reasons for whigfriation is sought, the variations proposed,
any objections to the variations and the viewsafstiltees (as well as the outcome of any public
inquiry held into the application).

Regulation 3 sets out what must be included in @zompany a variation application. By
regulation 4, the appropriate authority is requit@@&onduct an initial assessment of whether the
application is suitable for publication (as defiriadegulation 4(8)) and to give the applicant an
opportunity to make representations if the appedpriauthority does not consider that the
application is suitable for publication. If the appriate authority still does not consider the
application is suitable for publication followinguch representations it must either invite the
applicant to make further representations or rethgeapplication. If the appropriate authority
considers that an application is suitable for mation, the application must be published, and its
publication advertised, in accordance with regalas.

Regulations 6, 7 and 8 provide for the Electridithorks (Environmental Impact Assessment)
(England and Wales) Regulations 2000 (S.l. 20007, 9%Re Electricity Generating Stations and
Overhead Lines (Inquiries Procedure) (England arale®) Rules 2007 (S.l. 2007/841), and
certain provisions of Schedules 8 and 9 to thetEd#y Act 1989 (relating to public inquiries and
the duty to have regard to certain amenity conaiters when formulating proposals about
generating stations), to apply to variation appiies, with specified modifications. In contrast to
the position under Schedule 8 as regards applicatior section 36 consents, the appropriate
authority always has a discretion to hold a pulblguiry into a variation application.

Regulation 9 makes provision about the withdrawllvariation applications. Regulation 10
allows the appropriate authority to extend the tattewed for a given step under the Regulations
in a particular case.

An impact assessment has been prepared in redpibet effect that this instrument will have on
business. Copies can be obtained from the Departaidenergy and Climate Change, National
Infrastructure Consents Team, 3rd Floor, 3 WhiteR&lce, London, SW1A 2AW. Copies have
been placed in the libraries of both Houses ofi@adnt.
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