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STATUTORY INSTRUMENTS

2009 No. 2055

The Armed Forces (Part 5 of the Armed
Forces Act 2006) Regulations 2009

PART 2
INVESTIGATIONS AND REFERRAL OF CASES AND CHARGES

CO to ensure service police aware of certain circumstances

3. For the purposes of section 114, the following are circumstances of a prescribed description—
(a) an allegation has been made which would indicate to a reasonable person, or there are

other circumstances which would indicate to a reasonable person, that a person subject to
service law has or may have been the victim of—

(i) a course of conduct by a person subject to service law, involving on at least two
occasions an assault in which that individual participated as a principal offender or
as a secondary party; or

(ii) an offence under section 42 as respects which the corresponding offence under the
law of England and Wales is the offence under section 4 of the Protection from
Harassment Act 1997(1), committed by a person subject to service law;

(b) an allegation has been made which would indicate to a reasonable person, or there are other
circumstances which would indicate to a reasonable person, that a person subject to service
law has or may have been the victim of an assault causing serious injury, inflicted by a
person of superior rank or rate while the assailant was otherwise carrying out his duties;

(c) there are what appear to the prescribed officer to be reasonable grounds to believe that the
death of any person, or serious injury to a relevant person, has occurred in a relevant place,
unless the prescribed officer is satisfied that there is no allegation which would indicate to
a reasonable person, or circumstances which would indicate to a reasonable person, that
the death or injury was, or may have been, the result of a service offence committed by a
person of whom he is the commanding officer;

(d) the death of a person has occurred and—
(i) it appears to the prescribed officer that the person had at any time been held in a

relevant place in service custody; and
(ii) there are reasonable grounds to believe that the misconduct, during the period that

person was in such custody, of a person subject to service law or a civilian subject to
service discipline may have caused (directly or indirectly), or may have contributed
to, the death.

(1) 1997 c. 40.
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Prescribed officer

4.—(1)  The prescribed officer in relation to a circumstance prescribed in regulation 3 shall be
determined in accordance with paragraphs (2) to (5).

(2)  In relation to regulation 3(a), the prescribed officer is the commanding officer of a person
subject to service law against whom there is an allegation which would indicate to a reasonable
person, or in relation to whom there are circumstances which would indicate to a reasonable person,
that he has, or may have—

(a) carried out a course of conduct within regulation 3(a)(i); or
(b) committed an offence within regulation 3(a)(ii).

(3)  In relation to regulation 3(b), the prescribed officer is the commanding officer of a person
against whom there is an allegation which would indicate to a reasonable person, or in relation to
whom there are circumstances which would indicate to a reasonable person, that he was, or may
have been, the assailant.

(4)  In relation to regulation 3(c), the prescribed officer is any officer who is a commanding officer.
(5)  In relation to regulation 3(d), the prescribed officer is the commanding officer of a person in

relation to whom it appears to that officer that there are reasonable grounds within regulation 3(d)(ii).

Referral of case following investigation by service or civilian police

5. For the purposes of section 116(2)(b), the following are prescribed circumstances—
(a) the evidence referred to in section 116(2)(b) is evidence that a person subject to service

law has been the victim of—
(i) a course of conduct by a person subject to service law, involving on at least two

occasions an assault in which that individual participated as a principal offender or
as a secondary party; or

(ii) an offence under section 42 as respects which the corresponding offence under the
law of England and Wales is the offence under section 4 of the Protection from
Harassment Act 1997, committed by a person subject to service law;

(b) the evidence referred to in section 116(2)(b) is evidence that an assault causing serious
injury was inflicted on a person subject to service law by a person of superior rank or rate
while the assailant was otherwise carrying out his duties;

(c) the evidence referred to in section 116(2)(b) is evidence—
(i) that a person (“A”) participated (as a principal offender or as a secondary party) in

the inflicting of serious injury on a relevant person in a relevant place;
(ii) that A was under a duty to safeguard a relevant person (“B”) while B was in a relevant

place and that A failed to prevent an assault inflicting serious injury on B in that
place; or

(iii) that A was under a duty to safeguard a person (“B”) while B was in a relevant place
and that A failed to prevent B’s death being caused while B was in that place;

(d) the evidence referred to in section 116(2)(b) is evidence that the death of a person was
caused (directly or indirectly), or contributed to, by the misconduct of a person subject to
service law or a civilian subject to service discipline, and that the misconduct occurred
while the deceased was being held in a relevant place while in service custody.

Relevant person and relevant place

6.—(1)  In regulations 3(c) and 5(c) “relevant person” means—
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(a) a person who is not a member of the regular or reserve forces; or
(b) a person who is a member of the regular or reserve forces and—

(i) is under 18 years old;
(ii) has enlisted in the regular or reserve forces and has not completed Phase 1 and Phase

2 Training;
(iii) is an officer or officer cadet and has not completed Phase 1 Training; or
(iv) is in service custody.

(2)  In regulations 3(c) and 5(c) “relevant place” means—
(a) any premises or other place which at the time of the death or serious injury was

permanently or temporarily occupied or controlled for the purposes of Her Majesty’s
forces; and

(b) any vehicle, ship or aircraft which at the time of the death or serious injury was in use for
the purposes of Her Majesty’s forces.

(3)  In regulations 3(d) and 5(d) “relevant place” means—
(a) any premises or other place which at the time of the suspected misconduct was

permanently or temporarily occupied for the purposes of Her Majesty’s forces; and
(b) any vehicle, ship or aircraft which at the time of the suspected misconduct was in use for

the purposes of Her Majesty’s forces.

Referral of case following investigation by service or civilian police

7.—(1)  Where under section 116(2) a service policeman refers a case to the DSP, the service
policeman must—

(a) when he refers the case, either provide the DSP with a written statement or make to the
DSP an oral statement, specifying the service offence which he considers there is sufficient
evidence to charge and why he considers that there is sufficient evidence; and

(b) when he refers the case or as soon as reasonably practicable afterwards, provide the DSP
with a copy of the case papers.

(2)  When under section 116(3) a service policeman refers a case to the commanding officer, the
service policeman must—

(a) when he refers the case, either provide the commanding officer with a written statement or
make to the commanding officer an oral statement, specifying the service offence which he
considers there is sufficient evidence to charge and why he considers that there is sufficient
evidence; and

(b) when he refers the case or as soon as reasonably practicable afterwards, provide the
commanding officer with a copy of the case papers.

Referral of case to DSP by service police: CO documents and information

8.—(1)  Where under section 116(2) a service policeman refers a case to the DSP, the prescribed
documents for the purposes of section 118(2)(b) are a copy of all reports relating to the case prepared
by a service police force or provided to a service police force by a UK police force or an overseas
police force.

(2)  If under section 118(2)(a) a service policeman notifies a commanding officer of a referral to
the DSP and the commanding officer considers that there is information relevant to the case which
should be drawn to the attention of the DSP, he must do so as soon as reasonably practicable after
receiving the documents prescribed by paragraph (1).
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Referral of case to DSP by CO

9.—(1)  This regulation applies where under section 120(3) a commanding officer refers a case
to the DSP after a service policeman has under section 116(3) referred the case to the commanding
officer.

(2)  If under regulation 7(2)(a) the service policeman provided the commanding officer with a
written statement in relation to the case, the commanding officer must provide a copy of the statement
to the DSP when he refers the case to the DSP.

(3)  If under regulation 7(2)(a) the service policeman made an oral statement to the commanding
officer in relation to the case, the service policeman must, as soon as practicable after being informed
by the commanding officer of the referral, provide the DSP with a written statement, or make an oral
statement to the DSP, specifying the service offence which the service policeman considers there is
sufficient evidence to charge and why he considers that there is sufficient evidence.

(4)  When the commanding officer refers the case to the DSP or as soon as reasonably practicable
afterwards, he must provide the DSP with a copy of the case papers.

Referral of case or charge to CO

10.—(1)  Where under section 121(4) the DSP refers a case to a commanding officer, he must
ensure that as soon as reasonably practicable the commanding officer receives a copy of the case
papers, unless the referral by the DSP follows a referral to the DSP by the commanding officer under
section 120(3) and the commanding officer’s power to refer arose by virtue of section 119(2).

(2)  Where under section 125(2)(e) the DSP refers a charge to a commanding officer, he must
ensure that the commanding officer receives as soon as reasonably practicable a copy of the case
papers and of the charge sheet.
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