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The Secretary of State for Work and Pensions, in exercise of the powers conferred by
sections 2(1)(a) and (c), (4)(a) and (c), 3(1)(c), (2)(b) and (d) and (3)(a), 4(2)(a), (3),
(6)(a) and (c), 5(2) and (3), 8(1) to (3), (4)(a) and (b), (5) and (6), 9(1) to (3) and (4)(a)
and (b), 11(1), (2)(a) to (9), (3) to (5), (6)(a) and (7)(c), 12(1), (2)(a) to (h), (3) to (7),
14(1) and (2)(a) and (b), 16(2)(a) and (4), 17, 18(1), (2) and (4), 20(2) to (7), 22(b),
23(1) and (3), 24(1)(c), (2)(b) and (3), 25(1) to (5) and 26(2) of, and paragraphs 1(4),
3(2), 4(1)(a) and (c), (3) and (4) and 6(1)(b), (2) to (5)(d), (7) and (8) of Schedule 1 to,
and paragraphs 1to 7, 8(1), 9, 10, 12 and 14 of Schedule 2 to, the Welfare Reform Act
2007(e), section 5(1) of the Social Security Administration Act 1992(f) and section
21(1)(a) of the Social Security Act 1998(g) makes the following Regulations, which
are made by virtue of, or consequential on, the provisions of the Welfare Reform Act
2007 and which are made before the end of a period of 6 months beginning with the
coming into force of those provisions:

PART 1

GENERAL

»!Citation, commencement and application<
1.»1—(1)« These Regulations may be cited as the Employment and Support
Allowance Regulations 2008 and shall come into force—
(@) subject to paragraphs (b) and (c), on 27th October 2008;

(b) inrelationto regulation 128(6)(a) and paragraph 15(2) of Schedule 6, so far
asit appliesto amaintenance calculation, in relation to a particular case, on
the day on which paragraph 11(20)(d) of Schedule 3 to the 2000 Act comes
into force for the purposes of that type of case;

(c) »24a
»1(2) These Regulations do not apply to a particular case on any day on which

section 33(1)(b) of the 2012 Act (abolition of income-related employment and support
allowance) isin force and applies in relation that case. <

I nter pretation

2.—(1) In these Regulations—

“Abbeyfield Home” means an establishment run by the Abbeyfield Society
including any body corporate or incorporate which is affiliated to that Society;

“the Act” means the Welfare Reform Act 2007(h);
»3“the 2012 Act” means the Welfare Reform Act 2012; <«
»>‘d

(a) Section 3(3) is cited for the power to prescribe a payment under paragraph (b) of the
definition of “pension payment”.

(b) Section 22 is cited insofar as it relates to paragraphs 1 to 3, 6, 7, 8(1), 9 & 10 of Schedule 2.

(c) Section 24(1) is cited for the definition of “employment” and “employed”, “period of
limited capability for work”, “prescribed”, “regulations” and “week”.

(d) Paragraph 6(5) of Schedule 1 is cited for the definition of “couple”, “education” and
“remunerative work”.

(e) 2007 c. 5.

(f) 1992 c. 5.

(g) 1998 c. 14.

(h) 2007 c. 5.
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“adoption leave” means a period of absence from work on ordinary or additional
adoption leave under section 75A or 75B of the Employment Rights Act 1996(a);

“aircraft worker” meansaperson whois, or has been, employed under acontract of
service either asapilot, commander, navigator or other member of the crew of any

aircraft, or in any other capacity on board any aircraft where—

() the employment in that other capacity isfor the purposes of the aircraft or
its crew or of any passengers or cargo or mail carried on that aircraft; and

(b) the contract is entered into in the United Kingdom with a view to its

performance (in whole or in part) while the aircraft isin flight,

but does not include a person who isin employment as amember of Her Majesty’s

forces;

“Armed Forces and Reserve Forces Compensation Scheme” means the scheme
established under section 1(2) of the Armed Forces (Pensions and Compensation)

Act 2004(b);

»armed forces independence payment” means armed forces independence
payment under the Armed Forces and Reserve Forces (Compensation Scheme)

Order 2011;«
“attendance allowance” means—

(@) an attendance allowance under section 64 of the Contributions and

Benefits Act;

(b) anincrease of disablement pension under section 104 or 105 of that Act;

(0)-(d) »2«

(e) apayment by virtue of article 14, 15, 16, 43 or 44 of the Personal Injuries

(Civilians) Scheme 1983(c) or any analogous payment;

(f) any payment based on the need for attendance which is paid as an addition

to awar disablement pension;

»*basic rate” has the same meaning asin the Income Tax Act 2007(d) (see section

989 of that Act); <

“benefit Acts” means the Contributions and Benefits Act, Jobseekers Act and Part

1 of the Act;

“benefit week” means a period of 7 days ending on such day as the Secretary of
State may direct but for the purposes of cal culating any payment of income “ benefit
week” meansthe period of 7 days ending on the day before thefirst day of thefirst
benefit week following the date of claim or the last day on which an employment

and support allowance is paid if it isin payment for less than a week;
“board and lodging” means—

(a) accommodation provided to a person or, if the person is a member of a
family, to that person or any other member of that person’s family, for a
charge which isinclusive of the provision of that accommodation and at
|east some cooked or prepared meals which both are cooked or prepared
(by aperson other than the person to whom the accommodationis provided
or a member of that person’s family) and are consumed in that

accommodation or associated premises; or

(b) accommodation provided to a person in a hotel, guest house, lodging

house or some similar establishment,

except accommodation provided by a close relative of the person or any other

member of the person’s family, or other than on a commercial basis;

“care home” in England and Wal es has the meaning assigned to it by section 3 of
the Care Standards Act 2000(e), and in Scotland means a care home service within
the meaning assigned to it by »*paragraph 2 of Schedule 12 to the Public Services

Reform (Scotland) Act 2010;«

(a) 1996 c. 18. Sections 75A and 75B were inserted by section 3 of the Employment Act 2002

(c. 22).

(b) 2004 c. 32.

(c) S.l. 1983/686. Article 14 was substituted by S.I. 2001/420, article 15 was amended by S.I.
2001/420 and article 16 was amended by S.I. 1984/1675 and S.I. 2001/420.

(d) 2007 c. 3.

(e) 2000 c. 14.
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“carer’s allowance” means an allowance under section 70 of the Contributions
and Benefits Act;

»“the Caxton Foundation” means the charitable trust of that name established
on 28th March 2011 out of funds provided by the Secretary of State for the benefit
of certain persons suffering from hepatitis C and other persons eligible for payment
in accordance with its provisions;«

“child” means a person under the age of 16;

“child tax credit” means a child tax credit under section 8 of the Tax Credits Act;
“closerelative” means a parent, parent-in-law, son, son-in-law, daughter, daughter-
in-law, step-parent, step-son, step-daughter, brother, sister, or if any of the preceding
persons is one member of a couple, the other member of that couple;

“college of further education” means a college of further education within the
meaning of Part 1 of the Further and Higher Education (Scotland) Act 1992(a);

“concessionary payment” means a payment made under arrangements made by
the Secretary of State with the consent of the Treasury which is charged »?«to a
Departmental Expenditure Vote to which payments of benefit or tax credits under
the benefit Acts or the Tax Credits Act are charged,

“confinement” has the meaning given to it by section 171(1) of the Contributions
and BenefitsAct(b);

»3“contribution-based jobseeker’s allowance” means an allowance under the
Jobseekers Act as amended by the provision of Part 1 of Schedule 14 to the 2012
Act that remove references to an income-based allowance, and a contribution-
based allowance under the Jobseekers Act as that Act has effect apart from those
provisions; <

“co-ownership scheme” means ascheme under which adwelling islet by ahousing
association and the tenant, or the tenant’s personal representative, will, under the
terms of the tenancy agreement or of the agreement under which the tenant became
a member of the association, be entitled, on that tenant ceasing to be a member
and subject to any condition stated in either agreement, to a sum calculated by
reference directly or indirectly to the value of the dwelling and “co-ownership
agreement” will be construed accordingly;

“councillor” means—

(a) inrelation to England and Wales, amember of a L ondon borough council,
acounty council, »“acounty borough council,« adistrict council, aparish
or community council, the Common Council of the City of London or the
Council of the Isles of Scilly; and

(b) in relation to Scotland, a member of a council constituted under section
2 of the Local Government etc. (Scotland) Act 1994(c);

“councillor’'s allowance” means—
(a) in England »5«, an allowance under or by virtue of—
(i) section 173 or 177 of the Local Government Act 1972(d); or

(a) 1992 c. 37.

(b) 1992 c. 4. Section 171(1) was amended by the Still-Birth (Definition) Act 1992 (c. 29),
sections 2(1) and 4(2).

(c) 1994 c. 39.

(d) 1972 c. 70. Section 173 was amended by the Local Government, Planning and Land Act
1980 (c. 65), section 24(1) and by the Local Government and Housing Act 1989(c. 42),
section 194 and Schedule 11, paragraph 26 and S.I. 1977/1710, article 3(c). Section
177(1A) was inserted by the School Standards and Framework Act 1998 (c. 31), section
140(1) and Schedule 30, paragraph 3(3) and amended by the Education and Inspections Act
2006 (c. 40), sections 30 and 184 and Schedule 3, paragraph 1 and Schedule 18, Part 3.
Section 177(2) was substituted by, and section 177(4) was amended by the Local
Government and Housing Act 1989 (c. 42), section 194 and Schedule 11, paragraph 28(3)
and (4), respectively.
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(ii) ascheme made by virtue of section 18 of the Local Government and
Housing Act 1989(a),

other than such an allowance as is mentioned in section 173(4) of the
Local Government Act 1972; or

(b) in Scotland, an allowance or remuneration under or by virtue of—

(i) ascheme made by virtue of section 18 of the Local Government and
Housing Act 1989; or

(ii) »section 114 of the Local Governance (Scotland) Act 2004(b); Words in para. (b)(ii)

»1(c) inWales, an allowance under or by virtue of a scheme made by virtue of f;]‘gesrt:;‘ét%‘i, ?’;g para. (c)
section 18 of the Local Government and Housing Act 1989 other than 13(2)(c)(ii) of S.I.
such an allowance as is mentioned in section 173(4) of the Local 2013/2536 as from

Government Act 1972;« 29.10.13.
“couple” means—

(@) aman and woman who are married to each other and are members of the
same household;

(b) aman and woman who are not married to each other but areliving together
as husband and wife;

(c) two people of the same sex who are civil partners of each other and are
members of the same household; or

(d) two people of the same sex who are not civil partners of each other but are
living together as if they were civil partners,

and for the purposes of paragraph (d), two people of the same sex are to be regarded
as living together as if they were civil partners if, but only if, they would be
regarded as living together as husband and wife were they instead two people of
the opposite sex;

“Crown tenant” means a person who occupies a dwelling under a tenancy or
licence where the interest of the landlord belongs to Her Majesty in right of the
Crown or to a government department or is held in trust for Her Majesty for the
purposes of agovernment department, except (in the case of an interest belonging
to Her Majesty in right of the Crown) where the interest is under the management
of the Crown Estate Commissioners;

»2daily living component” means the daily living component of personal 2Defn. of “daily living

independence payment under section 78 of the 2012 Act; < component” inserted b)//
“dependent child” means any child or qualifying young person who is treated as geggg :3 (fzrlrﬁf 4%.'.'132.0 -

the responsibility of the claimant or the claimant’s partner, where that child or
young person is a member of the claimant’s household,;

“descriptor” means, in relation to an activity specified in column (1) of Schedule
2, adescriptor in column (2) of that Schedule which describes a person’s ability to
perform that activity;

“disability living allowance” means a disability living allowance under section
71 of the Contributions and Benefits Act;

“doctor” means a registered medical practitioner, or in the case of a medical
practitioner practising outside the United Kingdom of whom the Secretary of
State may request a medical opinion, a person registered or recognised as such in
the country in which the person undertakes medical practice;

“dwelling” means any residential accommodation, whether or not consisting of
the whole or part of a building and whether or not comprising separate and self-
contained premises,

“dwelling occupied as the home” means the dwelling together with any garage,
garden and outbuildings, normally occupied by the claimant as the claimant’s

(a) 1989 c. 42. Section 18(1) was amended by the Local Government Act 2000 (c. 22) (“the
2000 Act”), section 99(3) and (4). Section 18(1A) was inserted by the 2000 Act, section
99(3) and (4). Section 18(2A) was inserted by the 2000 Act, section 99(3) and (5). Section
18(3) was amended by the 2000 Act, section 99(3) and (6). Section 18(3A) to (3G) were
inserted by the 2000 Act, section 99(3) and (7). Section 18(4) was amended by the 2000
Act, section 99(3) and (8). Section 18(5) was amended by the Police and Magistrates Courts
Act 1994 (c. 29), section 43 and Schedule 4, Part 1, paragraph 37 and the Education Act
1996 (c. 56), section 582(1) and Schedule 37, paragraph 97 and the 2000 Act, section 99(3)
and (9).

(b) 2004 asp. 9.
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home including any premises not so occupied which it is impracticable or
unreasonable to sell separately, in particular, in Scotland, any croft land on which
the dwelling is situated;

“Eileen Trust” means the charitable trust of that name established on 29th March
1993 out of funds provided by the Secretary of State for the benefit of persons
eligible for payment in accordance with its provisions;

“employed earner” is to be construed in accordance with section 2(1)(a) of the
Contributions and Benefits Act;

“employment” includes any trade, business, profession, office or vocation and
“employed” has a corresponding meaning;

>1dq

“employment zone” means an areawithin Great Britain designated for the purposes
of section 60 of the Welfare Reform and PensionsAct 1999(a) and an “employment
zone programme” means a programme established for such an areaor areas designed
to assist claimants for a jobseeker’s allowance to obtain sustainable employment;
»“enactment” includes an enactment comprised in, or in an instrument made
under, anAct of the Scottish Parliament »2or the National Assembly for Wales<; <«

“failure determination” has the meaning given by regulation 63(1);
“family” means—
(@) a couple;
(b) acouple and amember of the same household for whom one of themisor
both are responsible and who is a child or a young person;

(c) a person who is not a member of a couple and a member of the same
household for whom that person is responsible and who is a child or a
young person;

“first contribution condition” means the condition set out in paragraph 1(1) of
Schedule 1 to the Act;

»+First-tier Tribunal” has the meaning given by section 3(1) of the Tribunals,
Courts and Enforcement Act 2007(b); <«

»>“first year of training” means a perod of one year beginning with a person’sfirst
day of training.«
“full-time student” has the meaning prescribed in regulation 131 (students:
interpretation);
“the Fund” means monies made available from time to time by the Secretary of
State for the benefit of persons eligible for payment in accordance with the
provisions of ascheme established by the Secretary of State on 24th April 1992 or,
in Scotland, on 10th April 1992;
“guaranteed income payment” means a payment made under article 14(1)(b) or
21(1)(a) of the Armed Forces and Reserve Forces (Compensation Scheme) Order
2005(c);
» % hardship payment” means an income-related employment and support
allowance payable at areduced ratein accordance with the provisions of regulation
64D;«
“health care professional” means—

(a) aregistered medical practitioner;

(b) aregistered nurse; or

(c) an occupational therapist or physiotherapist registered with aregulatory

body established by an Order in Council under section 60 of the Health
Act 1999(d);

(a) 1999 c. 30.

(b) 2007 c. 15.

(c) S.I. 2005/439.

(d) 1999 c. 8. Section 60(1) was amended by the National Health Service Reform and Health
Care Professions Act 2002 (c. 17), section 26(9). Section 60(2) was amended by S.I. 2002/
253, article 54(3) and Schedule 5, paragraph 16(a) and S.I. 2002/254, article 48(3) and
Schedule 4, paragraph 8(a).
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“Health Service Act” means the National Health Service Act 2006(a);
“Health Service (Wales) Act” means the National Health Service (Wales) Act
2006(b);

“housing association” has the meaning given to it by section 1(1) of the Housing
Associations Act 1985(c);

“housing benefit expenditure” means expenditure in respect of which housing
benefit is payable as specified in regulation 12(1) of the Housing Benefit
Regulations 2006(d) but does not include any such expenditure in respect of
which an additional amount is applicable under regulation 67(1)(c) or
68(1)(d)(housing costs);

“Immigration and Asylum Act” means the Immigration and Asylum Act 1999(e);

“income-related benefits” means the benefits listed in section 123(1) of the
Contributions and Benefits Act;

“Income Support Regulations” means the Income Support (General) Regulations
1987(f);
»“independent hospital”—

(@) in England, means a hospital as defined by section 275 of the National
Health Service Act 2006 that is not a health service hospital as defined by
that section;

(b) inWales, hasthe meaning assigned to it by section 2 of the Care Standards
Act 2000; and

»2(c) in Scotland, means an independent health care service asdefined in section
10F(1)(a) and (b) of the National Health Service (Scotland) Act 1978(g); 4«

(S
>3«
>3«
“the Independent Living Fund (2006)” means the Trust of that name established
by adeed dated 10th April 2006 and made between the Secretary of State for Work

and Pensions of the one part and Margaret Rosemary Cooper, Michael Beresford
Boyall and Marie Theresa Martin of the other part;

>34
“ Jobseekers Act” means the Jobseekers Act 1995;

“Jobseeker’s Allowance Regulations” means the Jobseeker’s Allowance
Regulations 1996(h);

“last day of the course” meansthe last day of the final academic term of the course
in which the student is enrolled;

“limited capability for work assessment” means the assessment of whether aperson
has limited capability for work as set out in regulation 19(2) and in Schedule 2;

»*local welfare provision” means occasional financial or other assistance given
by alocal authority, the Scottish Ministers or the Welsh Ministers, or a person
authorised to exercise any function of, or provide a service to, them, to or in
respect of individuals for the purpose of—
(@) meeting, or helping to meet, an immediate short term need—
(i) arising out of an exceptional event, or exceptional circumstances; and
(ii) that requiresto be met in order to avoid arisk to the well-being of an
individual; or
(b) enabling individuals to establish or maintain a settled home, where those
individuals have been or, without the assistance, might otherwise be—

(a) 2006 c. 41.

(b) 2006 c. 42.

(c) 1985 c. 69.

(d) S.I. 2006/213.

(e) 1999 c. 33.

(f) S.1. 1987/1967.

(g) 1978 c. 29. Sections 10A to 10219 were inserted by the Public Services Reform (Scotland)
Act 2010 (asp. 8), section 108.

(h) S.1. 1996/1207.
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(i) inprison, hospital, aresidential care establishment or other institution;
or

(ii) homeless or otherwise living an unsettled way of life; <

“London Bombings Relief Charitable Fund” means the company limited by
guarantee (number 5505072) and registered charity of that name established on
11th July 2005 for the purpose of (amongst other things) relieving sickness,
disability or financial need of victims (including families or dependants of victims)
of the terrorist attacks carried out in London on 7th July 2005;

>1dq

“long tenancy” means a tenancy granted for a term of years certain exceeding
twenty one years, whether or not the tenancy is, or may become, terminable before
the end of that term by notice given by or to the tenant or by re-entry, forfeiture
(or, in Scotland, irritancy) or otherwise and includes alease for aterm fixed by law
under a grant with a covenant or obligation for perpetual renewal unless it is a
lease by sub-demise from one which is not along tenancy;

“Macfarlane (Special Payments) Trust” means the trust of that name, established
on 29th January 1990 partly out of funds provided by the Secretary of State, for
the benefit of certain persons suffering from haemophilia;

“Macfarlane (Special Payments) (No. 2) Trust” means the trust of that name,
established on 3rd May 1991 partly out of funds provided by the Secretary of
State, for the benefit of certain persons suffering from haemophilia and other
beneficiaries;

“Macfarlane Trust” means the charitable trust, established partly out of funds
provided by the Secretary of State to the Haemophilia Society, for the relief of
poverty or distress among those suffering from haemophilia;

“main phase employment and support allowance” means an employment and
support allowance where the calculation of the amount payable in respect of the
claimant includes a component under section 2(1)(b) or 4(2)(b) of the Act;

»2“‘the Mandatory Work Activity Scheme” means a scheme within section 17A of
the Jobseekers Act 1995, known by that name and provided pursuant to
arrangements made by the Secretary of State that is designed to provide work or
work-related activity for up to 30 hours per week over aperiod of four consecutive
weeks with a view to assisting claimants to improve their prospects of obtaining
employment; <«

“mariner” means a person who is or has been in employment under a contract of
service either as a master or member of the crew of any ship or vessel, or in any
other capacity on board any ship or vessel where—

(@) the employment in that other capacity is for the purposes of that ship or
vessel or her crew or any passengers or cargo or mails carried by the ship
or vessel; and

(b) the contract is entered into in the United Kingdom with a view to its
performance (in whole or in part) while the ship or vessel ison her voyage;

but does not include a person who isin employment as amember of Her Majesty’s
forces;

[
“medical evidence” »*, except in regulation 32A,<4 means—
(a) evidence from a health care professional approved by the Secretary of
State; and
(b) evidence (if any) from any health care professional or ahospital or similar
institution,
or such part of such evidence as constitutes the most reliable evidence available
in the circumstances;

“Medical Evidence Regulations” means the Social Security (Medical Evidence)
Regulations 1976(a);

Supplement No. 108 [ Sept 2014]

(a) S.I. 1976/615.
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[ |

“medical treatment” means medical, surgical or rehabilitative treatment (including
any course or diet or other regimen), and references to a person receiving or
submitting to medical treatment are to be construed accordingly;

“member of Her Majesty’s forces” means a person, other than one mentioned in
Part 2 of Schedule 1 who is—

(@) over 16 years of age; and

(b) a member of an establishment or organisation specified in Part 1 of that
Schedule who gives full pay service,

but does not include any such person while absent on desertion;

»2*MFET Limited” means the company limited by guarantee (number 7121661)
of that name, established for the purpose in particular of making payments in
accordance with arrangements made with the Secretary of State to persons who
have acquired HIV as a result of treatment by the NHS with blood or blood
products; €

“mobility supplement” means any supplement under article 20 of the Naval,
Military and Air Forces Etc. (Disablement and Death) Service Pensions Order
2006(a) including such a supplement by virtue of any other scheme or order or
under article 25A of the Personal Injuries (Civilians) Scheme 1983(b);

»3*National Minimum Wage” means the rate of the national minimum wage
specified in regulation 11 of the National Minimum Wage Regulations 1999 (rate
of the national minimum wage); <«
“net earnings” means such earnings as are cal culated in accordance with regulation
96;
“net profit” means such profit as is calculated in accordance with regulation 98;
“New Deal options” means the employment programmes specified in regulation
75(1)(a)(ii) of the Jobseeker’s Allowance Regulations and the training scheme
specified in regulation 75(1)(b)(ii) of those Regulations;
>+ new style ESA” means an allowance under Part 1 of the Act as amended by the
provisions of Schedule 3, and Part 1 of Schedule 14, to the 2012 Act that remove
references to an income-related allowance; <
“non-dependant” has the meaning prescribed in regulation 71;
“non-dependant deduction” means a deduction that isto be made under regulation
67(1)(c) (prescribed amounts) and paragraph 19 of Schedule 6 (housing costs);
“occupational pension” means any pension or other periodical payment under an
occupational pension scheme but does not include any discretionary payment
out of afund established for relieving hardship in particular cases;
“occupational pension scheme” has the meaning given by section 1 of the Pension
SchemesAct 1993(c);
“ordinary clothing or footwear” means clothing or footwear for normal daily use,
but does not include school uniforms, or clothing or footwear used solely for
sporting activities;
“partner” means where a claimant—

(@) isamember of a couple, the other member of that couple;

(b) isahushand or wife by virtue of a polygamous marriage, the other party

to the marriage or any spouse additional to either party to the marriage;

“passenger” means any person carried on a ship except—

() aperson employed or engaged in any capacity on board the ship on the

business of the ship; or

(b) aperson on board the ship either in pursuance of the obligation to carry
shipwrecked, distressed or other persons, or by reason of any circumstance
that neither the master nor the owner nor the charterer (if any) could have
prevented or forestalled;

Sl 2008/794
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(a) S.l. 2006/606.

(b) S.I. 1983/686.

(c) 1993 c. 48. Section 1(1) was amended by the Pensions Act 2004 (c. 35), section 239(1) and
(3), S.I. 1999/1820, article 4 and Schedule 2, Part 1, paragraph 113(a) and (b) and S.I.
2007/3014, regulation 2(b) and paragraph 1(a) of the Schedule.
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»“paternity leave” means a period of absence from work on »2« paternity leave
by virtue of section 80A or 80B of the Employment Rights Act 1996 »2«; <

“payment” includes a part of a payment;

“pay period” means the period in respect of which aclaimant is, or expects to be,
normally paid by the claimant’s employer, being a week, a fortnight, four weeks,
amonth or other shorter or longer period as the case may be;

“pension fund holder” means in relation to a personal pension scheme or an
occupational pension scheme, the trustees, managers or scheme administrators, as
the case may be, of the scheme concerned,;

“pensionable age” has the meaning given by the rulesin paragraph 1 of Schedule
4 to the Pensions Act 1995(a);

See article 11(2) of S.I. 2013/983 @ page 14.3231 for transitional

provisions which appy to this regulation in certain situations from 29.4.13.
“period of limited capability for work” means »-3except in paragraph (5), a period
throughout which a person has, or is treated as having, limited capability for
work, and does not include a period which is outside the prescribed time for
claiming as specified in regulation 19 of the Social Security (Claims and Payments)
Regulations 1987(b) «;

“period of study” means the period beginning with the date on which a person
starts attending or undertaking a course of study and ending with the last day of
the course or such earlier date (if any) as that person finally abandons it or is
dismissed from it;

»* personal independence payment” means personal independence payment under
Part 4 of the 2012 Act; <

“personal pension scheme” means—

(a) apersonal pension scheme as defined by section 1 of the Pension Schemes
Act 1993(¢);

(b) an annuity contract or trust scheme approved under section 620 or 621 of
the Income and Corporation Taxes Act 1988(d) or a substituted contract
within the meaning of section 622(3) of that Act which istreated as having
become a registered pension scheme by virtue of paragraph 1(1)(f) of
Schedule 36 to the Finance Act 2004(e);

(c) apersonal pension scheme approved under Chapter 4 of Part 14 of the
Income and Corporation TaxesAct 1988 which istreated as having become
aregistered pension scheme by virtue of paragraph 1(1)(g) of Schedule
36 to the Finance Act 2004;

“policy of life insurance” means any instrument by which the payment of money
is assured on death (except death by accident only) or the happening of any
contingency dependent on human life, or any instrument evidencing a contract
which is subject to payment of premiums for a term dependent on human life;

“polygamous marriage” means any marriage entered into under alaw which permits
polygamy where—

(a) either party has for the time being any spouse additional to the other
party; and

(b) the claimant, the other party to the marriage and the additional spouse
are members of the same household;

» > public authority” includes any person certain of whose functions are functions
of a public nature; <

»5“the qualifying age for state pension credit” means—
(a) inthe case of awoman, pensionable age, and

(b) in the case of a man, the age which is pensionable age in the case of a
woman born on the same day as the man; <

(a) 2005 c. 26.

(b) S.I. 1987/1968.

(c) 1993 c. 48. Section 1(1) has been amended by the Pensions Act 2004 (c. 35), section
239(1), (2) and (3), S.I. 1999/1820, article 4 and Schedule 2, Part 1, paragraph 113(a) and
(b) and S.I. 2007/3014, regulation 2(b) and paragraph 1(a) of the Schedule. Section 1(2) to
(6) was inserted by the Pensions Act 2004 (c. 35), section 239(1) and (4).

(d) 1988 c. 1. Sections 620, 621 and 622 were repealed by the Finance Act 2004 (c. 12), section
326 and Schedule 42, Part 3.

(e) 2004 c. 12.
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“qualifying person” means a person in respect of whom payment has been made
from the Fund, the Eileen Trust»!, MFET Limited«, the Skipton Fund»?, the
Caxton Foundation< or the London Bombings Relief Charitable Fund;

“qualifying remunerative work” hasthe meaning given by Part 1 of the Tax Credits
Act;

“qualifying young person” has the meaning given by section 142 of the
Contributions and Benefits Act (child and qualifying young person);

“relative” means close relative, grand-parent, grand-child, uncle, aunt, nephew or
niece;

>3«

“relevant enactment” meansthe Army Act 1955(a), the Air Force Act 1955(h), the
Naval DisciplineAct 1957(c), the Matrimonial Proceedings Children Act 1958(d),
the Social Work (Scotland) Act 1968(e), the Family Law Reform Act 1969(f), the
Children and Young Persons Act 1969(g), the Matrimonial Causes Act 1973(h),
the Domestic Proceedings and Magistrates’ Courts Act 1978(i), »“the Adoption
and Children (Scotland) Act 2007« the Family Law Act 1986(j), the Children Act
1989(k) and the Adoption and Children Act 2002(1);

>S4
“remunerative work” has the meaning prescribed in regulations 41 and 42 except
in relation to Schedules 6 and 7;

“second contribution condition” means the condition set out in paragraph 2(1) of
Schedule 1 to the Act;

“self-employed earner” is to be construed in accordance with section 2(1)(b) of
the Contributions and Benefits Act;

“self-employment route” means assistance in pursuing self-employed earner’s
employment whilst participating in—
(@) an employment zone programme; or

(a) 1955 c.
(b) 1955 c.
(c) 1957 c.
(d) 1958 c.
(e) 1968 c.
(f) 1969 c.
(g) 1969 c.
(h) 1973 c.
(i) 1978 c.
(j) 1986 c.
(k) 1989 c.
(1) 2002 c.
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(b) aprogramme provided or other arrangements made under section 2 of the
Employment and Training Act 1973(a) (functions of the Secretary of State)
or section 2 of the Enterprise and New Towns (Scotland) Act 1990(b)
(functions in relation to training for employment etc.);

>1dq
»2“shared parental leave” means leave under section 75E or 75G of the
Employment Rights Act 1996; <

“single claimant” means a claimant who neither has a partner nor is alone parent
»3or a person who has no partner and who is responsible for and a member of the
same household as a young person«;

“Skipton Fund” means the ex-gratia payment scheme administered by the Skipton
Fund Limited, incorporated on 25th March 2004, for the benefit of certain persons
suffering from hepatitis C and other persons eligible for payment in accordance
with the scheme’s provisions;

“sports award” means an award made by one of the Sports Councils named in
section 23(2) of the National Lottery etc. Act 1993(c) out of sums allocated to it
for distribution under that section;

»*“state pension credit” means a state pension credit under the State Pension
Credit Act 2002(d); <

>
“subsistence allowance” means an allowance which an employment zone

contractor has agreed to pay to a person who is participating in an employment
zone programme;

“the Tax Credits Act” means the Tax Credits Act 2002(e);

“terminally ill”, in relation to a claimant, means the claimant is suffering from a
progressive disease and death in consequence of that disease can reasonably be
expected within 6 months;

“training” means—

progressive disease and death in consequence of that disease can reasonably be
expected within 6 months;

“training” means—
(a) training in pursuance of arrangements made under section 2(1) of the

Employment and Training Act 1973 or section 2(3) of the Enterprise and
New Towns (Scotland) Act 1990; or

(b) any training received on a course which a person attends for 16 hours or
more aweek, the primary purpose of which isthe teaching of occupational
or vocational skills;

“training allowance” means an allowance (whether by way of periodical grants or
otherwise) payable—

(a) out of public funds by a Government department or by or on behalf of the
Secretary of State for Work and Pensions, »°*Skills Development
Scotland,« Scottish Enterprise or Highlands and Islands Enterprise, the
»°» "4 Chief Executive of Skills Funding,« or the Welsh Ministers;

(b) toapersonfor that person’s maintenance or in respect of amember of that
person’s family; and

Supplement No. 110 [March 2015]

(a) 1973 c. 50. Section 2 was substituted by the Employment Act 1988 (c. 19), section 25(1).

Sections 2(3A) and (3B) were inserted by the Trade Union Reform and Employment Rights
Act 1993 (c. 19) section 47(1) and apply to Scotland only.

(b) 1990 c. 35. Section 2(3) was amended by the Trade Union Reform and Employment Rights

Act 1993, sections 47(2) and (4)(a) and 51 and Schedule 10. Section 2(4) was amended by
the Trade Union Reform and Employment Rights Act 1993, section 47(2) and (4)(b).
Section 2(6) was repealed by S.I. 1999/1820.

(c) 1993 c. 39. Section 23(2) was amended by S.I. 1996/3095, article 2 and S.I. 1999/1563,

article 2(1) and (6). There are other amending instruments but none is relevant.

(d) 2006 c. 16.
(e) 2002 c. 21.
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(c) for the period, or part of the period, during which the person is following
a course of training or instruction provided by, or in pursuance of
arrangements made with, that department or approved by that department
in relation to that person or so provided or approved by or on behalf of
the Secretary of State for Work and Pensions, »!Skills Development
Scotland,« Scottish Enterprise or Highlands and Islands Enterprise, or
the Welsh Ministers,

but does not include an allowance paid by any Government department to or in
respect of a person by reason of the fact that that person is following a course of
full-time education, other than under arrangements made under section 2 of the
Employment and Training Act 1973 or section 2 of the Enterprise and New Towns
(Scotland) Act 1990, or is training as a teacher;

»2“universal credit” means universal credit under Part 1 of the 2012 Act; <«

“voluntary organisation” means a body, other than a public or local authority, the
activities of which are carried on otherwise than for profit;

“war disablement pension” means any »retired pay or pension or allowance
payable«in respect of disablement under an instrument specified in section 639(2)
of the Income Tax (Earnings and Pensions) Act 2003(a);

“war widow's pension” »*means any pension or allowance<« payable to a woman
as a widow under an instrument specified in section 639(2) of the Income Tax
(Earnings and Pensions) Act 2003 in respect of the death or disablement of any
person;

“war widower’s pension” »3means any pension or allowance« payableto aman as
awidower or to asurviving civil partner under an instrument specified in section
639(2) of the Income Tax (Earnings and Pensions) Act 2003 in respect of the death
or disablement of any person;

“water charges’ means—

(a) as respects England and Wales, any water and sewerage charges under
Chapter 1 of Part 5 of the Water Industry Act 1991(b);

(b) asrespects Scotland, any water and sewerage charges under Part 2 of the
Local Government etc. (Scotland) Act 1994(c),

in so far as such charges are in respect of the dwelling which a person occupies as
the home;

“week” means a period of 7 days except in relation to regulation 26;

>
“working day” means any day except for a Saturday, Sunday, Christmas Day,
Good Friday or bank holiday under the Banking and Financial DealingsAct 1971(d)
in England, Wales or Scotland;
“working tax credit” means a working tax credit under section 10 of the Tax
Credits Act;
“young person” is a person who, except where section 6 of the Children (Leaving
Care) Act 2000(e) (exclusion from benefits) applies, falls within the definition of

qualifying young person in section 142 of the Contributions and Benefits Act
(child and qualifying young person).

(2) In»5« paragraph 15(2) of Schedule 6 (housing costs — linking rule)—
“child support maintenance” means such periodical paymentsasarereferredtoin

section 3(6) of the Child Support Act 1991(f) and includes any payments made by
the Secretary of State in lieu of such payments;

“the 1991 Act” means the Child Support Act 1991,
“the 2000 Act” means the Child Support, Pensions and Social Security Act 2000(g);

Sl 2008/794
Reg. 2

Words inserted in defn.
of “training allowance”
by reg. 10(2)(a) of S.I.
2009/583 as from
6.4.09.

2Defn. of “universal
credit” inserted by reg.
37(3)(c) of S.I. 2013/
630 as from 29.4.13.
SWords substituted in
defns. of “war
disablement pension”
“war widow’s pension”
& “war widower’s
pension” by reg.
11(2)(b) & (c) of S.I.
2008/3157 as from
5.1.09.

‘Defn. of “work or
training beneficiary”
omitted by reg. 5(2) of
S.1. 2012/919 as from
1.5.12.

SWords omitted in reg.
2(2) by reg. 20(1) of
S.I. 2008/2428 as from
27.10.08.

(a) 2003 c. 1.
(b) 1991 c. 56.
(c) 1994 c. 39.
(d) 1971 c. 80.
(e) 2000 c. 35.
(f) 1991 c. 48. Section 3(6) was amended by the Child Support, Pensions and Social Security
Act (c. 19), section 1(2)(a).
(g) 2000 c. 19.
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“maintenance assessment” has the same meaning as in the 1991 Act by virtue of
section 54 of that Act as it has effect apart from the 2000 Act;

“maintenance calculation” has the same meaning as in the 1991 Act by virtue of
section 54 of that Act as amended by the 2000 Act.

(3) Any reference to the claimant’s family is to be construed as if it included in
relation to a polygamous marriage a reference to any partner and any child or young
person who is a member of the claimant’s household.

(4) For the purposes of paragraph 5 of Schedule 1 to theAct, “week” means a period of
7 days.

See Article 11(2)(a) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.

»1(5) For the purposes of paragraph 4 of Schedule 1 to the Act (condition relating to
youth) “period of limited capability for work” means a period throughout which a person
has, or is treated as having, limited capability for work. <

»2(6) Subject to paragraph (7), for the purposes of section 24(3A)(b) of the Act, a
lone parent isto be treated as responsible for, and a member of the same household as,
a person under the age of 16 only where the circumstances set out in regulation 156

apply.

(7) For the purposes of sections 12 and 13 of the Act, and regulations made under
those sections, a lone parent is to be treated as responsible for, and a member of the
same household as a child only where the lone parent would be treated as responsible
for and amember of the same household as such achild under regulations 15 and 16 of
the Income Support General Regulations 1987(a), if referencesin those regulations to
income support were to employment and support allowance. <«

»3(8) References in these Regulations to a person or claimant participating as a
service user are to—
(@) aperson who is being consulted by or on behalf of—

(i) a body which has a statutory duty to provide services in the field of
health, social care or social housing; or
(ii) abody which conducts research or undertakes monitoring for the purpose
of planning or improving such services,
in their capacity as a user, potential user, carer of auser or person otherwise
affected by the provision of those services; or
a person who is being consulted by or on behalf of—
(i) the Secretary of Statein relation to any of the Secretary of State’sfunctions

in the field of social security or child support or under section 2 of the
Employment and Training Act 1973(b); or

(ii) abody which conducts research or undertakes monitoring for the purpose
of planning or improving such functions,
in their capacity as a person affected or potentially affected by the exercise of
those functions or the carer of such a person; <

(b) the carer of aperson consulted under »*sub-paragraphs (a) or (ab). <«

>“(ab)

»°Disapplication of section 1(1A) of the Social Security Administration Act 1992
2A. Section 1(1A) of the Social Security Administration Act 1992 (requirement to
state a national insurance number) shall not apply to a person who—

(@) isapersoninrespect of whom aclaim for employment and support allowance
is made;

(b) issubject to immigration control within the meaning of section 115(9)(a) of
the Immigration and Asylum Act;

(c) does not satisfy the basic conditions of entitlement to employment and
support allowance for the purposes of section 1(3) of the Act; and

(d) has not previously been allocated a national insurance number. <

(a) S.I. 1987/1967.
(b) 1973 c. 50. Section 2 was substituted by section 25(1) of the Employment Act 1988.
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Rounding of fractions

3. For the purposes of these Regulations—

(@) where any calculation under these Regulations results in a fraction of a
penny that fraction is, if it would be to the claimant’s advantage, to be
treated as a penny, otherwise it must be disregarded;

(b) where an employment and support allowance is awarded for a period which
is not a complete benefit week and the applicable amount in respect of the
period resultsin an amount which includes afraction of apenny that fraction

is to be treated as a penny.

PART 2
THE ASSESSMENT PHASE

In part 2, regs. 4-7 of this SI1., modifications made by Schedule 1, part 2
& Schedule 2, part 3 of S.I. 2010/1907 do not apply. See page 13.9424
for details as from 1.10.10.

Theend of the assessment phase

4.—(1) Subject to »paragraphs (2) and (3)« and »?regulation 54, the assessment
phase in relation to a claimant ends on the last day of »3the relevant period«.

»1(2) Where paragraph (3) applies, the assessment phase is to end when it is
determined whether the claimant has limited capability for work.

(3) This paragraph applies where, at the end of »3the relevant period<—

(@) the claimant has not been assessed in accordance with a limited capability
for work assessment; and

(b) the claimant has not been treated as having limited capability for work in
accordance with regulations 20, 25, 26, 29 or 33(2) (personsto be treated as
having limited capability for work), <

»3(4) In this regulation, “the relevant period” means the period of 13 weeks
beginning with—
(@) thefirst day of the assessment phase as determined under section 24(2)(a) of
the Act; or

(b) wherethat day immediately follows an extended period of sickness, thefirst
day of extended period of sickness.

(5) In paragraph (4), “extended period of sickness” means a period in which the
claimant was—

(@) entitled to a jobseeker’s allowance; and

(b) treated as capable of work or as not having limited capability for work under
regulation 55ZA of the Jobseeker’sAllowance Regulations 1996 or regulation
46A of the Jobseeker’'s Allowance Regulations 2013 (extended period of
sickness). <

The assessment phase — previous claimants

See Article 11(2)(b) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.

5.—(1) Where the circumstances in paragraph (2) apply in relation to a claimant
the assessment phase—

(@) beginson the first day of the period for which the claimant was previously
entitled to an employment and support allowance; and

(b) subject to »4paragraphs (3), (3A) and (4)«, ends on the day when the sum of
the period for which the claimant was previously entitled to an employment
and support allowance and the period for which the claimant is currently
entitled to such an allowance is 13 weeks.

»3(1A) For the purposes of paragraph (1), any period when the claimants was—
(@) entitled to a jobseeker’s allowance; and
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(b? treated as capable of work or as not having limited capability for work under
regulation 55ZA of the Jobseeker’s Allowance Regulations 1996 or regulation 46A of
the Jobseeker’s Allowance Regulations 2013,

isto betreated as a period when the claimant was previously entitled to an employment
and support allowance. <

(2) The circumstances are that—

(@ (i) theclaimant’scurrent period of limited capability for work isto be treated
as a continuation of an earlier period of limited capability for work
under regulation 145(1) »'«;

the claimant was entitled to an employment and support allowance in
the earlier period of limited capability for work; »2«

the assessment phase had not ended in the previous period for which the
claimant was entitled to an employment and support allowance; »2and«
the period for which the claimant was previously entitled was no more
than 13 weeks; or«

the claimant’s current period of limited capability for work isto be treated
as a continuation of an earlier period of limited capability for work
under regulation 145(1),

the claimant was entitled to an employment and support allowance in
the earlier period of limited capability for work,

the previous period of limited capability for work was terminated by
virtue of adetermination that the claimant did not have limited capability
for work,

the period for which the claimant was previously entitled was no more
than 13 weeks, and

(i)
(iii)
»2(iv)

»>i(b) (i)

(i)
(iii)

(iv)

See Article 11(2)(b) of S.I. 2013/983 @ page 14.3231 for transitional

provisions which apply to this regulation in certain situations from 29.4.13.
a determination is made in relation to the current period of limited
capability for work that the claimant has or is treated as having limited
capability for work, other than under regulation 30; or
the claimant’s current period of limited capability for work isto be treated
as a continuation of an earlier period of limited capability for work
under regulation 145(1),

the claimant was entitled to an employment and support allowance in
earlier period of limited capability for work,

v)

© ()

(if)

See Article 11(2)(b) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.

in relation to the previous award of an employment and support
allowance, a determination was made that the claimant had limited
capability for work or was treated as having limited capability for work,
other than under regulation 30, and

the period for which the claimant was previously entitled was no more
than 13 weeks.«

»3(3) Where paragraph (3A) applies, the assessment phase is to end when it is
determined whether the claimant has limited capability for work.

(iii)

(iv)

(3A) This paragraph applies where on the day referred to in paragraph (1)(b)—

(@) the claimant has not been assessed in accordance with a limited capability
for work assessment; and
(b) the claimant has not been treated as having limited capability for work in

accordance with regulations 20, 25, 26, 29 or 33(2) (personsto be treated as
having limited capability for work),«

the assessment phase will end when the limited capability for work determination is
made.

»4(4) Where a person has made and is pursuing an appeal against a decision of the
Secretary of State that embodies a determination that the claimant does not have
limited capability for work—
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(@) »!paragraphs (3) and (3A) do« not apply; and

(b) paragraph (1) does not apply to any period of limited capability for work to
which regulation 147A(2) applies until adetermination of limited capability
for work has been made following the determination of the appeal by the
First-tier Tribunal .«

6. »’«

Circumstances wher e the condition that the assessment phase has ended before
entitlement to the support component or thework-related activity component arises
doesnot apply

See Article 11(2)(c) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.

7.—(1) Subject to paragraph (2), sections 2(2)(a), 2(3)(a), 4(4)(a) and 4(5)(a) of the
Act do not apply where—

(@) aclaimantisterminally ill and has either—
(i) made aclaim expressly on the ground of being terminally ill; or

(ii) made an application for supersession or revision in accordance with the
Social Security and Child Support (Decisions and Appeals) Regulations
1999(a) which contains an express statement that the claimant is
terminaly ill; »3«
»4(b) thecaseisarelevant linked case; <

(c) (i) the claimant’s entitlement to an employment and support allowance
commences within 12 weeks of the claimant’s entitlement to income
support coming to an end;

in relation to that entitlement to income support, immediately before it
ended the claimant’s applicable amount included the disability premium
by virtue of satisfying the conditionsin paragraphs 11 and 12 of Schedule
2 to the Income Support Regulations; and

that entitlement to income support ended solely by virtue of the coming
into force, in relation to the claimant, of the Social Security (Lone Parents
and Miscellaneous Amendments) Regulations »52012(b) <« »5; or

(d) aclaimant isentitled to an employment and support allowance by virtue of
section 1B of the Act(c) (further entitlement after time-limiting). <

(if)

(iii)

»’(1A) For the purposes of paragraph (1)(b) a relevant linked case is a case
mentioned in paragraph (1B) where a period of limited capability for work is to be
treated as a continuation of an earlier period of limited capability for work under
regulation 145(1).

(1B) Paragraph (1A) applies to the following cases—

(@) caseliswhere-

(i) the claimant was entitled to an employment and support allowance
(including entitlement to a component under sections 2(2), 2(3), 4(4) or
4(5) of the Act) in the earlier period of limited capability for work, and

(ii) the previous period for which the claimant was entitled to an employment
and support allowance was terminated other than by virtue of a
determination that the claimant did not have limited capability for work;

(b) case?2iswhere-
(i) the claimant was entitled to an employment and support allowance in
the earlier period of limited capability for work,

(ii) theprevious period for which the claimant was entitled to an employment
and support allowance was 13 weeks or longer,

(a) S.I. 1999/991.
(b) S.I. 2012/874.
(c) Section 1B was inserted by section 52 of the Welfare Reform Act 2012.
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(iii) the previous period for which the claimant was entitled to an employment
and support allowance was terminated by virtue of a determination that
the claimant did not have, or was treated as not having, limited capability
for work, and

See Article 11(2)(c) of S.I. 2013/983 @ page 14.3231 for transitional

provisions which apply to this regulation in certain situations from 29.4.13.

(iv) itisdetermined inrelation to the current period of limited capability for

work that the claimant has limited capability for work or is treated as
having limited capability for work, other than under regulation 30;

(c) case3iswhere—

(i) the claimant was entitled to an employment and support allowance in
the earlier period of limited capability for work,

(ii) theprevious period for which the claimant was entitled to an employment
and support allowance was 13 weeks or longer,

See Article 11(2)(c) of S.I. 2013/983 @ page 14.3231 for transitional

provisions which apply to this regulation in certain situations from 29.4.13.

(iii) the previous period for which the claimant was entitled to an employment
and support allowance was terminated before it could be determined
whether the claimant had limited capability for work or was treated as
having limited capability for work, other than under regulation 30, and

See Article 11(2)(c) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.
(iv) itisdetermined inrelation to the current period of limited capability for
work that the claimant has limited capability for work or is treated as
having limited capability for work, other than under regulation 30; and
(d) casediswhere-

(i) the claimant was entitled to an employment and support allowance
(including entitlement to a component under sections 2(2), 2(3), 4(4) or
4(5) of the Act) in the earlier period of limited capability for work,

(ii) theprevious period for which the claimant was entitled to an employment
and support allowance was terminated because it was determined that
the claimant did not have limited capability for work or was treated as
not having limited capability for work, and

See Article 11(2)(c) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.
(iii) itisdetermined in relation to the current period of limited capability for

work that the claimant has limited capability for work or is treated as
having limited capability for work, other than under regulation 30.<

(2) Paragraph (1)(b) does not apply »'to any period of limited capability for work
to which regulation 147A(2) applies until the determination of limited capability for
work has been made following the determination of the appeal by the First-tier
Tribunal «.

PART 3

CONDITIONS OF ENTITLEMENT — CONTRIBUTORY
ALLOWANCE
In part 3, regs. 8-13 of this S.I., modifications made by schedule 1, part

2 & Sch. 3, part 3 of SI. 2010/1907 do not apply. See page 13.9424 for
details.

»2Conditionsrelating to national insurance and relevant ear nings

7A.—(1) A claimant’s relevant earnings for the purposes of paragraph 1(2)(a) of
Schedule 1 to the Act (employment and support allowance: conditions relating to
national insurance) are the total amount of the claimant’s earnings at the lower earnings
limit for the base tax year.
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(2) For the purposes of paragraph (1), earnings which exceed the lower earnings
limit are to be disregarded. <«

Relaxation of thefirst contribution condition

8.—(1) A claimant who satisfies any of the conditions in paragraph (2) is to be
taken to satisfy the first contribution condition if—

(@) theclaimant paid Class 1 or Class 2 contributions before the relevant benefit
week in respect of any one tax year; and

the claimant has—

(i) earnings at the lower earnings limit in that tax year on which primary
Class 1 contributions have been paid or treated as paid which in total,
and disregarding any earnings which exceed the lower earnings limit for
that year, are not less than that limit multiplied by 26; or

(ii) earnings factors in that tax year derived from Class 2 contributions
multiplied by 26.<

(2) The conditions referred to in paragraph (1) are that the claimant—

(@) wasentitled to acarer’sallowancein thelast complete tax year immediately
preceding the relevant benefit year;

(b) had been engaged in qualifying remunerative work for a period of more than
2 years immediately before the first day of the period of limited capability
for work and who was entitled to working tax credit where the disability
element or the severe disability element of working tax credit specified in
regulation 20(1)(b) or (f) of the Working Tax Credit (Entitlement and
Maximum Rate) Regulations 2002(a) was included in the award;

(c) inrespect of any week in any tax year preceding the relevant benefit year—

(i) is entitled to be credited with earnings or contributions in accordance
with regulation 9D of the Social Security (Credits) Regulations 1975(b)
(creditsfor certain periods of imprisonment or detention inlegal custody);
or

(ii) would have been so entitled had an application to the Secretary of State

been made for the purpose of that regulation; or

in respect of any week in the last complete tax year preceding the relevant

benefit year, is entitled to be credited with earnings in accordance with
regulation 9E of the Social Security (Credits) Regulations 1975 (credits for

certain spouses and civil partners of members of Her Majesty’sforces) »3«4«

(d) »3«

»(b)

»2(ca)

Condition relating to youth — claimants aged 20 or over but under 25

9.—(1) For the purposes of paragraph 4(1)(a) of Schedule 1 to the Act, a claimant
who satisfies the conditions specified in paragraph (2) falls within a prescribed case.
(2) The conditions are that the claimant—
(@) registered on a course of—
(i) full-time advanced or secondary education; or
(ii) training,
at least 3 months before attaining the age of 20; and
(b) not more than one academic term immediately after registration attended
one or more such courses in respect of a period referred to in paragraph (3).
(3) The period mentioned in sub-paragraph (2)(b) is a period which—
(@) began on or before a day at least 3 months before the day the claimant
attained the age of 20; and

(b) ended no earlier than the beginning of the last two complete tax years before
the relevant benefit year which would have applied if the claimant was
entitled to an employment and support allowance having satisfied the first
contribution condition and the second contribution condition.

(a) S.l. 2002/2005.
(b) S.I. 1975/556. Regulation 9D was inserted by S.I. 2001/573, regulation 2.
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(4) For the purposes of this regulation a claimant is to be treated as attending a
course on any day on which the course is interrupted by an illness or domestic
emergency.

(5) In this regulation—
“advanced education” means education for the purposes of—

() acourse in preparation for a degree, a diploma of higher education, a
higher national diploma, a higher national diploma of the Business and
»Technology« Education Council or the Scottish Qualifications
Authority, or a teaching qualification; or

(b) any other course which is of a standard above ordinary national diploma,
a diploma of the Business and »!Technology <« Education Council or a
higher or advanced higher national certificate of the Scottish
Qualifications Authority or a general certificate of education (advanced
level);

“full-time” includes part-time where the person’s disability prevents attendance
at afull-time course;

“secondary education” means a course of education below a course of advanced
education—

() by attendance at an establishment recognised by the Secretary of State as
being, or as comparable to, a university, college or school; or

(b) elsewhere where the Secretary of State is satisfied that the education is
equivalent to that given in an establishment recognised as being, or as
comparable to, a university, college or school.
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»1(6) A claimant isto be treated as not having limited capability for work on a day
whichisnot, for the purposes of paragraph 4(1)(d)(ii) of Schedule 1 to theAct (period
of 196 consecutive days preceding the relevant period of limited capability for work),
part of any consecutive days of limited capability for work.«

Condition relating to youth — previous claimants

See Article 11(2)(d) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.

10.—(1) Paragraph 4(1)(a) of Schedule 1 to the Act does not apply to a claimant—

(@) who has previously ceased to be entitled to an employment and support
allowance, entitlement for which was as aresult of satisfying the condition
set out in sub-paragraph (1) of that paragraph;

(b) whose previous entitlement had not been ended by a decision which
embodied a determination (other than a determination in the circumstances
applicable to a claimant under paragraph (2)(a)) that the claimant did not
have limited capability for work;

(c) inrelation to whom regulation 145 (linking rules) does not apply;

(d) aged 20 or over, or, where regulation 9 would otherwise apply to the person,
aged 25 or over; and

(e) towhom paragraph (2) applies.

(2) This paragraph applies to a claimant—
(@) whose previous entitlement to an employment and support allowance ended
solely with a view to that person taking up employment or training;

(b) whose earningsfactor from an employment or series of employments pursued
in the period from the end of the previous entitlement to the beginning of
the period of limited capability for work, was below the lower earnings limit
multiplied by 25 in any of the last three complete tax years before the
beginning of the relevant benefit year; and

(c) who—

(i) inrespect of the last two complete tax years before the beginning of the
relevant benefit year has either paid or been credited with earnings
equivalent in each of those years to the year’s lower earnings limit
multiplied by 50, of which at least one, in the last tax year, wasin respect
of the disability element or severe disability element of working tax
credit; or

(ii) makesaclaim for an employment and support allowance within a period
of 12 weeks after the day on which the last such employment pursued in
accordance with sub-paragraph (b) ceased.

Condition relating to youth —residence or presence

11.—(1) The prescribed conditions for the purposes of paragraph 4(1)(c) of
Schedule 1 tothe Act asto residence or presencein Great Britain are that the claimant—
(@) isordinarily resident in Great Britain;
(b) isnot aperson subject to immigration control within the meaning of section
115(9) of the Immigration and Asylum Act or is a person to whom paragraph
(3) applies;
(c) ispresentin Great Britain; and
(d) hasbeen present in Great Britain for aperiod of, or for periods amounting in

aggregate to, not less than 26 weeks in the 52 weeks immediately preceding
the relevant benefit week.

(2) For the purposes of paragraph (1), a claimant is to be treated as being resident
and present in Great Britain where the claimant is absent from Great Britain by reason
only of being—
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(@) thespousg, civil partner, son, daughter, father, father-in-law, mother or mother-
in-law of, and living with, amember of Her Majesty’sforceswho isabroad in
that capacity;

(b) inemployment prescribed for the purposes of paragraph 7(1)(c) of Schedule
2 to the Act in connection with continental shelf operations; or

(c) abroad in the capacity of being an aircraft worker or mariner.

(3) This paragraph applies where a person is—
(@) amember of afamily of anational of an European Economic Area state;

(b) apersonwhoislawfully working in Great Britain and isanational of a State
with which the Community has concluded an agreement under Article 310
of the Treaty of Amsterdam amending the Treaty on European Union, the
Treaties establishing the European Communities and certain related Acts
providing, in the field of social security, for the equal treatment of workers
who are nationals of the signatory State and their families;

(c) apersonwho isamember of afamily of, and living with, a person specified
in sub-paragraph (b); or

(d) apersonwho hasbeen given leaveto enter, or remain in, the United Kingdom
by the Secretary of State upon an undertaking by another person or persons
pursuant to the immigration rules within the meaning of the Immigration
Act 1971(a) to be responsible for that person’s maintenance and
accommodation.

(4) A personisto betreated as having satisfied the residence or presence conditions
in paragraph (1) throughout a period of limited capability for work where those
conditions are satisfied on the first day of that period of limited capability for work.

Condition relating to youth —full-time education
12.—(1) For the purposes of paragraph 4(4) of Schedule 1 to theAct, aclaimantis
to betreated asreceiving full-time education for any period during which the claimant—
(@) isatleast 16 years old but under the age of 19; and
(b) attends a course of education for 21 hours or more a week.
(2) For the purposes of paragraph (1)(b), in calculating the number of hours aweek

during which a claimant attends a course, no account is to be taken of any instruction
or tuition whichis not suitable for persons of the same age who do not have adisability.

(3) In determining the duration of a period of full-time education under paragraph
(1) any temporary interruption of that education may be disregarded.

(4) A claimant who is 19 years of age or over isnot to be treated for the purposes of
paragraph 4(1)(b) of Schedule 1 to the Act as receiving full-time education.

»Modification of therelevant benefit year

13.—(1) Where paragraph (2) applies, sub-paragraph (1)(f) of paragraph 3 of Schedule
1totheAct has effect asif “relevant benefit year” is any benefit year which includes
all or part of the period of limited capability for work which includes the relevant
benefit week.

(2) This paragraph applies where a claimant has made a claim to employment and
support allowance but does not satisfy—
(@) the first contribution condition;
(b) the second contribution condition; or
(c) both contribution conditions,

but would satisfy those conditions if the modified definition of “relevant benefit
year” provided in paragraph (1) applied.«

(a) 1971 c. 77.
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PART 4

ConDITIONS OF ENTITLEMENT - INCOME-RELATED ALLOWANCE

M eaning of education

14.—(1) Subject to regulations 15 and 16, for the purposes of paragraph 6 of
Schedule 1 to the Act, “education” means a course of study to which paragraph (2)
applies which is being undertaken at an educational establishment.

(2) This paragraph applies to a course of study which is—
(@) afull-time course which is not funded in whole or in part by—
»1(i) the »2Secretary of State under section 14 of the Education Act 2002«;
(ia) the Chief Executive of Skills Funding; <
(ii) the Welsh Ministers; or
(iii) the Scottish Ministers at a college of further education;

(b) afull-time course of higher education which isfunded in whole or in part by
the Scottish Ministers;

(c) funded in whole or in part by the »*Young People's Learning Agency for
England, the Chief Executive of Skills Funding« or by the Welsh Ministers
if it involves more than 16 guided learning hours per week for the student in
question, according to the number of guided learning hours per week for
that student set out—

»1(i) inthe case of a course funded by the »?Secretary of State under section
14 of the Education Act 2002« or the Chief Executive of Skills Funding,
in the student’s learning agreement signed on behal f of the establishment
which is funded by either of those »2persons« for the delivery of that
course; <«

(ii) in the case of a course funded by the Welsh Ministers, in a document
signed on behalf of the establishment which isfunded by those Ministers
for the delivery of that course;

(d) not acourse of higher education and which is funded in whole or in part by
the Scottish Ministers at a college of further education and involves—

(i) more than 16 hours per week of classroom-based or workshop-based
programmed learning under the direct guidance of teaching staff
according to the number of hours set out in a document signed on behal f
of the college; or

(ii) 16 hours or less per week of classroom-based or workshop-based
programmed learning under the direct guidance of teaching staff and it
involves additional hours using structured learning packages supported
by the teaching staff where the combined total of hours exceeds 21 per
week according to the number of hours set out in a document signed on
behalf of the college; or

(e) asandwich course within the meaning prescribed in regulation 2(9) of the
Education (Student Support) Regulations 2007(a), regulation 4(2) of the
Education (Student Loans) (Scotland) Regulations 2007(b) or regulation
2(8) of the Education (Student Support) Regulations (Northern Ireland)
2007(c).

»3(2A) Paragraph (2) does not apply to any course of study which the claimant is
required to attend for the purpose of meeting a requirement to undertake work-related
activity. <

(3) Inthisregulation “higher education” means higher education within the meaning
of Part 2 of the Further and Higher Education (Scotland) Act 1992(d).

(a) S.I. 2007/176.

(b) S.S.1. 2007/154.

(c) S.R. 2007/195.

(d) 1992 c. 37, amended by the Further and Higher Education (Scotland) Act 2005 (asp. 6).

Supplement No. 108 [ Sept 2014] The Law Relating to Social Security

Sl 2008/794
Reg. 14

'Reg. 14(2)(a)(i) &
(c)(i) & words in reg.
14(2)(c) substituted by
reg. 28(3)(a)-(c) of S.I.
2010/1941 as from
1.9.10.

2Words substituted in
reg. 14(2)(a)(i) and
14(2)(c) by reg. 22(1)-
(3) of S.I. 2012/956 as
from 1.5.12.

°Reg. 14(2A) inserted by
reg. 20(3) of S.I. 2012/
757 as from 1.5.12.

13,5151



Sl 2008/794
Regs. 15-18

Words inserted in reg. 18
by para. 37(3) of Sch. to
S.l. 2013/591 as from
8.4.13.

2Words inserted in reg. 18
by reg. 40(3) of S.I.
2013/388 as from 4.3.13.

13,5152

EMPLOYMENT AND SUPPORT ALLOWANCE REGULATIONS 2008

Claimantsto betreated asreceiving education

15. Subject to regulation 18, a qualifying young person isto be treated asreceiving
education for the purposes of paragraph 6(1)(g) of Schedule 1 to the Act.

Claimantsnot to betreated asreceiving education

16. Where a claimant is under 19 but not a qualifying young person, that claimant
is not to be treated as receiving education where the course of study is not—

(@) acourse leading to a postgraduate degree or comparable qualification, a
first degree or comparable qualification, a diploma of higher education or a
higher national diploma; or

(b) any other course which is of astandard above advanced GNV Q or equivalent,
including a course which is of a standard above a general certificate of
education (advanced level) or above a Scottish national qualification (higher
or advanced higher).

Cour ses of study

17.—(1) For the purposes of the definition of “education” in regulation 14, aperson
is to be regarded as undertaking a course of study—

(@) subject to paragraph (2), in the case of a person undertaking a part of a
modular course that would be a course of study for the purposes of these
Regulations, for the period beginning on the day on which that part of the
course starts and ending—

(i) on the last day on which the person is registered with the educational
establishment as attending or undertaking that part as a full-time course
of study; or

(ii) onsuch earlier date (if any) as the person finally abandons the course or
is dismissed from it;

(b) inany other case, throughout the period beginning on the date on which the
person starts undertaking the course and ending on the last day of the course
or on such earlier date (if any) asthe person finally abandonsit or is dismissed
fromit.

(2) For the purpose of sub-paragraph (a) of paragraph (1), the period referred to in
that sub-paragraph includes—
(@) whereaperson hasfailed examinations or hasfailed to successfully complete
amodule relating to a period when the person was attending or undertaking
a part of the course as a course of study, any period in respect of which the
person attends or undertakes the course for the purpose of retaking those
examinations or that module;

(b) any period of vacation within the period specified in that paragraph or
immediately following that period except where the person has registered
with the educational establishment to attend or undertake the final module
in the course and the vacation immediately follows the last day on which
the person is required to attend or undertake the course.

(3) In paragraph (1), “modular course” means a course of study which consists of
two or more modules, the successful completion of a specified number of which is
required before a person is considered by the educational establishment to have
completed the course.

Circumstancesin which the condition that the claimant isnot receiving education
doesnot apply

18. Paragraph 6(1)(g) of Schedule 1 to the Act does not apply wherethe claimant is
entitled to adisability living allowance»*, armed forces independence payment <« »2or
personal independence payment<.
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PART 5
LIMITED CAPABILITY FOR WORK

Deter mination of limited capability for work

19.—(1) For the purposes of Part 1 of the Act, whether a claimant’s capability for
work islimited by the claimant’s physical or mental condition and, if it is, whether the
limitation is such that it is not reasonable to require the claimant to work is to be
determined on the basis of alimited capability for work assessment of the claimant in
accordance with this Part.

(2) The limited capability for work assessment is an assessment of the extent to
which a claimant who has some specific disease or bodily or mental disablement is
capable of performing the activities prescribed in Schedule 2 or isincapable by reason
of such disease or bodily or mental disablement of performing those activities.

(3) Subject to paragraph (6), for the purposes of Part 1 of the Act a claimant has
limited capability for work if, by adding the points listed in column (3) of Schedule 2
against »teach descriptor« listed in that Schedule »which applies in the claimant’s
cased, the claimant obtains a total score of at least—

(@) 15 points whether singly or by a combination of descriptors specified in
Part 1 of that Schedule;

(b) 15 points whether singly or by a combination of descriptors specified in
Part 2 of that Schedule; or

(c) 15 points by a combination of descriptors specified in Parts 1 and 2 of that
Schedule.
»2(4) In assessing the extent of a claimant’s capability to perform any activity
listed in Part 1 of Schedule 2, the claimant is to be assessed as if—

(a) fitted with or wearing any prosthesis with which the claimant is normally
fitted or normally wears, or, as the case may be.

(b) wearing or using any aid or appliance which is normally, or could reasonably
be expected to be, worn or used. <

»2(5) In assessing the extent of a claimant’s capability to perform any activity
listed in Schedule 2, it is a condition that the claimant’s incapability to perform the
activity arises—

(@) inrespect of any descriptor listed in Part 1 of Schedule 2, from a specific
bodily disease or disablement;

(b) in respect of any descriptor listed in Part 2 of Schedule 2, from a specific
mental illness or disablement; or

(c) inrespect of any descriptor or descriptors listed in—

(i) Part1of Schedule 2, asadirect result of treatment provided by aregistered

medical practitioner, for aspecific physical disease or disablement; »'or«

(ii) Part 2 of Schedule 2, asadirect result of treatment provided by aregistered
medical practitioner for a specific mental illness or disablement. <

(6) Where more than one descriptor specified for an activity »applies< to aclaimant,
only the descriptor with the highest score in respect of each activity which appliesis
to be counted.

See Article 11(2)(e) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.
(7) Where a claimant—
(@) has been determined to have limited capability for work; or
(b) isto be treated as having limited capability for work under regulations 20,
25, 26, 29 or 33(2),

the Secretary of State may, if paragraph (8) applies, determine afresh whether the
claimant has or is to be treated as having limited capability for work.
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(8) This paragraph applies where—
(@) the Secretary of State wishesto determine whether there has been arelevant
change of circumstances in relation to the claimant’s physical or mental
condition;

(b) the Secretary of State wishes to determine whether the previous
determination of limited capability for work or that the claimant is to be
treated as having limited capability for work, was made in ignorance of, or
was based on a mistake as to, some material fact; or

(c) at least 3 months have passed since the date on which the claimant was
determined to have limited capability for work or to be treated as having
limited capability for work.

Certain claimantsto betreated as having limited capability for work

20.»—(1)« A claimant isto be treated as having limited capability for work if—
(@) theclaimant is terminally ill;
»%(b) the claimant is—
(i) receiving treatment for cancer by way of chemotherapy or radiotherapy;
(ii) likely to receive such treatment within six months after the date of the
determination of capability for work; or
(iii) recovering from such treatment,
and the Secretary of Stateis satisfied that the claimant should be treated as having
limited capability for work <
(c) theclaimant is—

(i) excluded or abstains from work, »1«, pursuant to a request or notice in
writing lawfully made »or given<« under an enactment; or

(ii) otherwise prevented from working pursuant to an enactment,
»3by reason of it being known or reasonably suspected that the claimant isinfected
or contaminated by, or has been in contact with a case of, a relevant infection or
contamination<;
(d) in the case of a pregnant woman, there is a serious risk of damage to her
health or to the health of her unborn child if she does not refrain from work;
(e) inthe case of apregnhant woman, she—
(i) iswithinthe maternity allowance period »*(which hasthe meaning it has
in »“« the Contributions and Benefits Act)«; and
(ii) isentitled to amaternity allowance under section 35(1) »“*or 35B(1)« of
the Contributions and Benefits Act(a);

(f) inthe case of apregnant woman whose expected or actual date of confinement
has been certified in accordance with the Medical Evidence Regulations,
on any day in the period—

(i) beginning with thefirst date of the 6th week before the expected week of
her confinement or the actual date of her confinement, whichever is
earlier; and

(ii) ending on the 14th day after the actual date of her confinement,

if shewould have no entitlement to amaternity allowance or statutory maternity
pay were she to make a claim in respect of that period;
»!the claimant meets« any of the descriptors at paragraph 15 or 16 of
Schedule 3 »tin accordance with regulation 34(2), (3) and (6) where
applicable<.«

»>*(9)

»1(2) In thisregulation, “relevant infection or contamination” means—
(@ in England and Wales—

(i) any incidence or spread of infection or contamination, within the
meaning of section 45A(3) of the Public Health (Control of Disease) Act
1984 in respect of which regulations are made under Part 2A of that Act

(a) 1992 c. 4. Amended by section 53 of the Welfare Reform and Pensions Act 1999 (c. 30).
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(public health protection) for the purpose of preventing, protecting
against, controlling or providing a public health response to, such
incidence or spread; or

(ii) tuberculosis or any infectious disease to which regulation 9 of the Public
Health (Aircraft) Regulations 1979 (powersin respect of personsleaving
aircraft) applies or to which regulation 10 of the Public Health (Ships)
Regulations 1979 (powersin respect of certain persons on ships) applies;
and

(b) in Scotland, any—

(i) infectious disease within the meaning of section 1(5) of the Public Health
etc. (Scotland) Act 2008, or exposure to an organism causing that disease;
or

(ii) contamination within the meaning of section 1(5) of that Act, or exposure
to a contaminant,

to which sections 56 to 58 of that Act (compensation) apply. <

Information required for determining capability for work

21.—(1) Subject to paragraphs (2) and (3), the information or evidence required to
determine whether a claimant has limited capability for work is—
(@) evidence of limited capability for work in accordance with the Medical
Evidence Regulations (which prescribe the form of doctor’'s statement or
other evidence required in each case);

(b) any information relating to a claimant’s capability to perform the activities
referred to in Schedule 2 as may be requested in the form of a questionnaire;
and

(c) any such additional information as may be requested.

(2) Where the Secretary of State is satisfied that there is sufficient information to
determine whether a claimant has limited capability for work without the information
specified in paragraph (1)(b), that information »*must <« not be required for the purposes
of making the determination.

(3) Paragraph (1) does not apply in relation to a determination whether a claimant
is to be treated as having limited capability for work under any of regulations 20
(certain claimants to be treated as having limited capability for work), 25 (hospital in-
patients), 26 (claimants receiving certain regular treatment) and 33(2) (additional
circumstances in which a claimant is to be treated as having limited capability for
work).

Failureto provideinformation in relation to limited capability for work

22.—(1) Where a claimant fails without good cause to comply with the request
referred to in regulation 21(1)(b), that claimant is, subject to paragraph (2), to be
treated as not having limited capability for work.

(2) Paragraph (1) does not apply unless—
»1(@) the claimant was sent afurther request at least three weeks after the date of
the first request; €
(b) »!atleast4 »?1 week has« passed since the further request was sent.

Claimant may be called for a medical examination to determine whether the
claimant haslimited capability for work

23.—(1) Where it fallsto be determined whether a claimant has limited capability
for work, that claimant may be called by or on behalf of a health care professional
approved by the Secretary of State to attend for a medical examination.

(2) Subject to paragraph (3), where aclaimant fails without good cause to attend for
or to submit to an examination »*mentioned« in paragraph (1), the claimant is to be
treated as not having limited capability for work.
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»1(3) Paragraph (2) does not apply unless—
(@) written notice of the date, time and place for the examination was sent to the
claimant at least seven days in advance; or

(b) that claimant agreed to accept a shorter period of notice whether given in
writing or otherwise. <

Mattersto betaken into account in determining good causein relation toregulations
22 or 23

24. The matters to be taken into account in determining whether a claimant has
good cause under regulations 22 (failure to provide information in relation to limited
capability for work) or 23 (failure to attend a medical examination to determinelimited
capability for work) include—

(@) whether the claimant was outside Great Britain at the relevant time;
(b) the claimant’s state of health at the relevant time; and
(c) the nature of any disability the claimant has.

»2Hospital patients

25.—(1) A claimant is to be treated as having limited capability for work on any
day on which that claimant is undergoing medical or other treatment as a patient in a
hospital or similar institution, or on any day which is a day of recovery from that
treatment.

(2) Thecircumstancesin which aclaimant isto be regarded as undergoing treatment
falling within paragraph (1) include where the claimant is attending a residential
programme of rehabilitation for the treatment of drug or alcohol addiction.

(3) For the purposes of thisregulation, a claimant is to be regarded as undergoing
treatment as a patient in a hospital or similar institution only if that claimant has been
advised by a health care professional to stay in a hospital or similar institution for a
period of 24 hours or longer.

(4) For the purposes of this regulation, “day of recovery” means a day on which a
claimant is recovering from treatment as a patient in a hospital or similar institution
and the Secretary of State is satisfied that the claimant should be treated as having
limited capability for work on that day.«

Claimantsreceiving certain regular treatment

26.—(1) Subject to paragraph (2), a claimant receiving—
(@) regular weekly treatment by way of haemodialysis for chronic renal failure;
(b) treatment by way of plasmapheresis »3« or

(c) regular weekly treatment by way of total parenteral nutrition for gross
impairment of enteric function,

is to be treated as having limited capability for work during any week in which that
claimant is engaged in »“receiving« that treatment or has a day of recovery from that
treatment.

»5(2) A claimant who receives the treatment referred to in paragraph (1) is only to
be treated as having limited capability for work from the first week of treatment in
which the claimant undergoes no fewer than—

(@) two days of treatment;

(b) two days of recovery from any of the forms of treatment listed in paragraph
(D)(a) to (c); or
(c) oneday of treatment and one day of recovery from that treatment,

but the days of treatment or recovery from that treatment or both need not be
consecutive. <
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(3) For the purpose of this regulation “day of recovery” means a day on which a
claimant is recovering from any of the forms of treatment listed in paragraph (1)(a) to
(c) and the Secretary of Stateis satisfied that the claimant should be treated as having
limited capability for work on that day.

Claimant to betreated as having limited capability for work throughout a day

27. A claimant who at the commencement of any day has, or thereafter develops,
limited capability for work as determined in accordance with the limited capability
for work assessment is to be treated as having limited capability for work throughout
that day.

Night workers

28.—(1) Where a claimant works for a continuous period which extends over
midnight into the following day, that claimant is to be treated as having limited
capability for work on the day on which the lesser part of that period falls if that
claimant had limited capability for work for the remainder of that day.

(2) Where, inrelation to a period referred to in paragraph (1), the number of hours
worked before and after midnight is equal—

(a) if thedaysin question fall at the beginning of a period of limited capability
for work, the claimant is to be treated as having limited capability on the
second day; and

(b) if the days in question fall at the end of a period of limited capability for
work, the claimant is to be treated as having limited capability for work on
the first day.

Exceptional circumstances

29.—(1) A claimant who does not have limited capability for work as determined
in accordance with the limited capability for work assessment is to be treated as
having limited capability for work if paragraph (2) applies to the claimant.

(2) »iSubject to paragraph (3)« this paragraph applies if—

(@) theclaimantissuffering from alife threatening disease in relation to which—
(i) there is medical evidence that the disease is uncontrollable, or
uncontrolled, by a recognised therapeutic procedure; and
(ii) inthe case of a disease that is uncontrolled, there is a reasonable cause
for it not to be controlled by a recognised therapeutic procedure; or

(b) the claimant suffers from some specific disease or bodily or mental
disablement and, by reasons of such disease or disablement, there would be
asubstantial risk to the mental or physical health of any person if the claimant
were found not to have limited capability for work.

»%(3) Paragraph (2)(b) does not apply where the risk could be reduced by a
significant amount by—
(@) reasonable adjustments being made in the claimant’s workplace; or

(b) the claimant taking medication to manage the claimant’s condition where
such medication has been prescribed for the claimant by aregistered medical
practitioner treating the claimant. <

»3(4) In thisregulation “medical evidence” means—

(@) evidencefrom ahealth care professional approved by the Secretary of State;
and

(b) evidence (if any) from any health care professional or a hospital or similar
institution,

or such part of such evidence as constitutes the most reliable evidence available

in the circumstances. <
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Conditions for treating a claimant as having limited capability for work until a
determination about limited capability for work hasbeen made

In reg. 30 of this S.I. modifications made by schedule 1, part 2 of S.I.
2010/1907 do not apply. See page 13.9417, paras. 34-39 for details as
from 1.10.10.

30.—(1) A claimant is, if the conditions set out in paragraph (2) are met, to be
treated as having limited capability for work until such time as it is determined—

(@) whether or not the claimant has limited capability for work;

(b) whether or not the claimant is to be treated as having limited capability for
work otherwise than in accordance with this regulation; or

(c) whether the claimant falls to be treated as not having limited capability for
work in accordance with regulation 22 (failure to provide information in
relation to limited capability for work) or 23 (failure to attend a medical
examination to determine limited capability for work).

(2) The conditions are—

(@) that the claimant provides evidence of limited capability for work in
accordance with the Medical Evidence Regulations; and

See Article 11(2)(f) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.
in relation to the claimant’s entitlement to any benefit, allowance or
advantage which is dependent on the claimant having limited capability for
work, it has not been determined—
(i) inthelast determination preceding the date of claim for an employment

and support allowance, that the claimant does not have limited capability
for work; or

(ii) within the 6 months preceding the date of claim for an employment and
support allowance, that the claimant isto be treated as not having limited
capability for work under regulation 22 or 23,

unless paragraph (4) applies; <

»(b)

See Article 11(2)(f) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.

(c) »2«

»1(3) Paragraph (2)(b) does not apply where a claimant has made and is pursuing
an appeal against arelevant decision of the Secretary of State, and that appeal has not
yet been determined by the First-tier Tribunal «.

»2(4) This paragraph applies where—
(@) the claimant is suffering from some specific disease or bodily or mental

disablement from which the claimant was not suffering at the time of that
determination;

(b) a disease or bodily or mental disablement from which the claimant was
suffering at the time of that determination has significantly worsened; or

(c) inthecase of aclaimant who wastreated as not having limited capability for
work under regulation 22 (failure to provide information), the claimant has
since provided the information requested under that regulation. <

»1(5) In thisregulation a “relevant decision” means—

(@) adecision that embodies the first determination by the Secretary of State
that the claimant does not have limited capability for work; or

(b) adecision that embodies the first determination by the Secretary of State
that the claimant does not have limited capability for work since a previous
determination by the Secretary of State or appellate authority that the
claimant does have limited capability for work.

(6) Inthisregulation, “appellate authority” meansthe First-tier Tribunal, the Upper
Tribunal, the Court of Appeal, the Court of Session, or the Supreme Court. <
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Claimant who claims jobseeker’s allowance to be treated as not having limited
capability for work

31. »plq

Certain claimantsto betreated asnot having limited capability for work

»232.—(1)« A claimant »?who isor has been amember of Her Majesty’sforces«is
to be treated as not having limited capability for work on any day which is recorded
by the Secretary of State »3« as aday of sickness absence from duty.

»%(2) A claimant isto be treated as not having limited capability for work on any
day on which the claimant attends a training course in respect of which the claimant is
paid atraining allowance or premium pursuant to arrangements made under section 2
of the Employment and Training Act 1973(a) or section 2(3) of the Enterprise and New
Towns (Scotland) Act 1990(b).

(3) Paragraph (2) is not to apply—

(@) for the purposes of any claim to employment and support allowance for a
period commencing after the claimant ceased attending the training course
in guestion; or

(b) whereany training allowance or premium paid to the claimant is paid for the
sole purpose of travelling or meal expensesincurred or to be incurred under
the arrangement made under section 2 of the Employment and Training Act
1973 or section 2(3) of the Enterprise and New Towns (Scotland) Act 1990. <

»“Claimantsto betreated asnot having limited capability for work at theend of the
period covered by medical evidence

32A »°>—(1)« Where the Secretary of State is satisfied that it is appropriate in the
circumstances of the case »*« aclaimant may be treated as not having limited capability
for work if—

(@) the claimant has supplied medical evidence »2«;
(b) the period for which medical evidence was supplied has ended,;
(c) the Secretary of State has requested further medical evidence; and

(d) the claimant has not, before whichever is the later of either the end of the
period of 6 weeks beginning with the date of the Secretary of State’s request
or the end of 6 weeks beginning with the day after the end of the period for
which medical evidence was supplied—

(i) supplied further medical evidence, or

(ii) otherwise made contact with the Secretary of State to indicate that
they wish to have the question of limited capability for work
determined. <«

»¢(2) In this regulation “medical evidence” means evidence provided under
regulation 2 or 5 of the Medical Evidence Regulations.«

Additional circumstances where claimants are to be treated as having limited
capability for work

33.—(1) For the purposes of paragraph 4(1)(d)(ii) of Schedule 1 to the Act, a
claimant isto be treated as having limited capability for work on any day in respect of
which that claimant is entitled to statutory sick pay.

(2) For the purposes of an income-related allowance, a claimant is to be treated as
having limited capability for work where—
(@) that claimant is not a qualifying young person;
(b) that claimant is receiving education; and

(a) 1973 c. 50. Section 2(1) was substituted by section 25(1) of the Employment Act 1988 (c.
19).

(b) 1990 c. 35. Section 2(3) was amended by section 47(2), (4)(a), section 51 of and Schedule
10 to the Trade Union Reform and Employment Act 1993 (c. 19).
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(c) paragraph 6(1)(g) of Schedule 1 to the Act does not apply in accordance
with regulation 18.

PART 6
LIMITED CAPABILITY FOR WORK-RELATED ACTIVITY

Deter mination of limited capability for work-related activity

34.—(1) For the purposes of Part 1 of the Act, where, by reason of a claimant’s
physical or mental condition, at least one of the descriptors set out in Schedule 3
appliesto the claimant, the »claimant has limited« capability for work-related activity
» 4 and the limitation »*must<« be such that it is not reasonabl e to require that claimant
to undertake such activity.

(2) A descriptor appliesto a claimant if that descriptor applies to the claimant for
the mgjority of the time or, as the case may be, on the majority of the occasions on
which the claimant undertakes or attempts to undertake the activity described by that
descriptor.

»2(3) Indetermining whether a descriptor appliesto the claimant, the claimant isto
be assessed as if—

(@) the claimant were fitted with or wearing any prosthesis with which the
claimant is normally fitted or normally wears; or, as the case may be,

(b) wearing or using any aid or appliance which isnormally, or could reasonably
be expected to be, worn or used. <

(3A) »la
See Article 11(2)(g) of S.I. 2013/983 @ page 14.3231 for transitional
provisions which apply to this regulation in certain situations from 29.4.13.
(4) Where a determination has been made about whether a claimant—
(@) haslimited capability for work-related activity;
(b) isto be treated as having limited capability for work-related activity; or
(c) isto betreated as not having limited capability for work-related activity,

the Secretary of State may, if paragraph (5) applies, determine afresh whether the
claimant has or is to be treated as having limited capability for work-related activity.

(5) This paragraph applies where—

(@) the Secretary of State wishesto determine whether there has been arelevant
change of circumstances in relation to the claimant’s physical or mental
condition;

(b) the Secretary of State wishes to determine whether the previous
determination about limited capability for work-related activity or about
treating the claimant as having or as not having limited capability for work-
related activity, was made in ignorance of, or was based on a mistake as to,
some material fact; or

(c) atleast 3 months have passed since the date of the previous determination
about limited capability for work-related activity or about treating the
claimant as having or as not having limited capability for work-related
activity.

»3(6) In assessing the extent of a claimant’s capability to perform any activity
listed in Schedule 3, it is a condition that the claimant’s incapability to perform the
action arises—

(@) inrespect of descriptors 1 to 8, 15(a), 15(b), 16(a) and 16(b)—
(i) from a specific bodily disease or disablement; or

(ii) asadirect result of treatment provided by aregistered medical practitioner
for a specific physical disease or disablement; or

(b) inrespect of descriptors 9 to 14, 15(c), 15(d), 16(c) and 16(d)—
(i) from aspecific mental illness or disablement; or
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(ii) asadirect result of treatment provided by aregistered medical practitioner
for a specific mental illness or disablement.«

Certain claimantsto betreated ashaving limited capability for work-related activity

35.—(1) A claimant isto be treated as having limited capability for work-related
activity if—
(@) theclaimant is terminally ill;
»1(b) the claimant is—
(i) receiving treatment for cancer by way of chemotherapy or radiotherapy;

(ii) likely to receive such treatment within six months after the date of the
determination of capability for work-related activity; or
(iii) recovering from such treatment,
and the Secretary of Stateis satisfied that the claimant should be treated as having
limited capability for work-related activity; or«

(c) inthe case of awoman, sheispregnant and thereis aseriousrisk of damage
to her health or to the health of her unborn child if she does not refrain from
work-related activity.

(2) A claimant who does not have limited capability for work-related activity as
determined in accordance with regulation 34(1) is to be treated as having limited
capability for work-related activity if—

(@) the claimant suffers from some specific disease or bodily or mental
disablement; and

(b) by reasons of such disease or disablement, there would be a substantial risk
to the mental or physical health of any person if the claimant were found not
to have limited capability for work-related activity.

»2Relevant linked cases - limited capability for work-related activity
35A. A claimantisto betreated ashaving limited capability for work-related activity
where—
(@) they fall within case 1, as defined in regulation 7(1B)(a); and

(b) in respect of the earlier period of limited capability for work referred to in
regulation 7(1B)(a)(i), they had been entitled to a support component under
sections 2(2) or 4(4) of the Act.«

Information required for determining capability for work-related activity
36.—(1) Subject to paragraph (2), theinformation or evidence required to determine
whether a claimant has limited capability for work-related activity is—

(@ any information relating to the descriptors set out in Schedule 3 as may be
requested in the form of a questionnaire; and

(b) any such additional information as may be requested.
(2) Where the Secretary of State is satisfied that there is sufficient information to
determine whether a claimant has limited capability for work-related activity without

the information specified in paragraph (1)(a), that information will not be required for
the purposes of making the determination.

Failureto provideinformation in relation to work-related activity

37.—(1) Where a claimant fails without good cause to comply with the request
referred to in regulation 36(1)(a), the claimant is, subject to paragraph (2), to be treated
as not having limited capability for work-related activity.

(2) Paragraph (1) does not apply unless—

»3(@ the claimant was sent afurther request at least three weeks after the date of

the first request; < and
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>ldq
(b) atleast »21 week has« passed since the further request was sent.

Claimant may be called for a medical examination to determine whether the
claimant haslimited capability for work-related activity

38.—(1) Whereit falls to be determined whether a claimant has limited capability
for work-related activity, that claimant may be called by or on behalf of a health care
professional approved by the Secretary of State to attend for a medical examination.

(2) Subject to paragraph (3), where a claimant fails without good cause to attend for
or to submit to an examination »*mentioned<« in paragraph (1), the claimant is to be
treated as not having limited capability for work-related activity.
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»1(3) Paragraph (2) does not apply unless—
(@) written notice of the date, time and place for the examination was sent to the
claimant at least 7 days in advance;

(b) or the claimant agreed to accept a shorter period of notice whether givenin
writing or otherwise. <

Mattersto betaken into account in determining good causein relation toregulations
37 or 38

39. The matters to be taken into account in determining whether a claimant has
good cause under regulations 37 (failure to provide information in relation to work-
related activity) or 38 (failure to attend a medical examination to determine limited
capability for work-related activity) include—

(@) whether the claimant was outside Great Britain at the relevant time;
(b) the claimant’s state of health at the relevant time; and
(c) the nature of any disability the claimant has.

PART 7

EFFECT OF WORK ON ENTITLEMENT TO AN
EMPLOYMENT AND SUPPORT ALLOWANCE

A claimant who worksto betreated asnot entitled to an employment and support
allowance

40.—(1) Subject to the following paragraphs, a claimant is to be treated as not
entitled to an employment and support allowance in any week in which that claimant
doeswork.

(2) Paragraph (1) does not apply to—
(@) work as acouncillor;
(b) duties undertaken on either one full day or two half-days a week as—
(i) amember of the Disability Living Allowance Advisory Board; or

»2%(ii) a member of the First-tier Tribunal where the member is eligible for
appointment to be such a member in accordance with article 2(3) of the
Qualifications for Appointment of Members to the First-tier Tribunal
and Upper Tribunal Order 2008(a).«

(c) domestictaskscarried out in the claimant’s own home or the care of arelative;

(d) duties undertaken in caring for another person who is accommodated with
the claimant by virtue of arrangements made under any of the provisions
referred to in paragraphs 28 or 29 of Schedule 8 (sums to be disregarded in
the calculation of income other than earnings) »3or«4 where the claimant is
in receipt of any payment specified in those paragraphs;

(e) any activity the claimant undertakes during an emergency to protect another
person or to prevent serious damage to property or livestock; or

(f) any of the categories of work set out in regulation 45 (exempt work).
(3) This regulation is subject to regulation 46 (effect of work on entitlement to
contributory allowance where claimant is receiving certain regular treatment).

(4) A claimant who does work to which this regulation appliesin aweek which is—

(@) theweek inwhich the claimant first becomes entitled to a benefit, allowance
or advantage on account of the claimant’s limited capability for work in any
period; or

(b) thelast week in any period in which the claimant has limited capability for
work or istreated as having limited capability for work,

(a) S.I. 2008/2692.
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is to be treated as not entitled to an employment and support allowance by virtue of
paragraph (1) only on the actual day or days in that week on which the claimant does
that work.

(5) Regulation 145 (linking rules) does not apply for the purposes of calculating
the beginning or end of any period of limited capability for work under paragraph (4).

(6) The day or daysin aweek on which a night worker works, for the purposes of
»paragraph (4)«, are to be calculated by reference to regulation 28 (night workers).

(7) In this regulation—
“week” means aweek in respect of which aclaimant is entitled to an employment
and support allowance;

“work” means any work which a claimant does, whether or not that claimant
undertakes it in expectation of payment;

“work as a councillor” is to be taken to include any work which a claimant
undertakes as a member of any of the bodies referred to in section 177(1) of the
Local Government Act 1972(a) or sub-sections 49(1) or 49(1A) of the Local
Government (Scotland) Act 1973(b), of which the claimant is a member by reason
of being a councillor.

Meaning of “remunerativework” for the purposes of paragraph 6(1)(e) of Schedule
ltotheAct

41—(1) For the purposes of paragraph 6(1)(e) of Schedule 1 to the Act (conditions
of entitlement to an income-related allowance), “remunerative work” means any work
which a claimant does for which payment is made or which is done in expectation of
payment, other than work listed in paragraph (2) of regulation 40.

(2) Subject to paragraph (3), a claimant who was, or who was being treated as—
(@) engaged in remunerative work; and

(b) inrespect of that work earnings to which regulation 95(1)(b) and (d) applies
are paid,

isto be treated as being engaged in remunerative work for the period for which those
earnings are taken into account in accordance with Part 10 of these Regulations.

(3) Paragraph (2) does not apply to earnings disregarded under paragraph 1 of
Schedule 7 (sums to be disregarded in the calculation of earnings).

Meaning of “remunerativework” for the purposes of paragraph 6(1)(f) of Schedule
ltotheAct

42—(1) For the purposes of paragraph 6(1)(f) of Schedule 1 to theAct, (conditions
of entitlement to an income-related all owance where a claimant must not be a member
of acouplethe other member of which isengaged in remunerative work), “remunerative
work” means work in which the claimant’s partner is engaged or, where the partner’'s
hours of work fluctuate, the partner is engaged on average, for not less than 24 hours
a week, being work for which payment is made or which is done in expectation of
payment.

(2) In calculating the number of hours for which a claimant’s partner is engaged in
work so as to determine whether that partner is engaged in remunerative work, the
number of hours are to be determined in accordance with paragraphs (8) and (9) of
regulation 45 and those paragraphs are to be read as though they referred to the
claimant’s partner.

(a) 1972 c. 70. Subsection (1) was substituted by the Local Government and Housing Act 1989
(c. 42), section 194 and Schedule 11, paragraph 28(2). Subsection (1) was amended by the
School Standards and Framework Act 1998, section 140(1) and (3), Schedule 30, paragraph
3(2) and Schedule 31.

(b) 1973 c. 65. Subsections 49(1)(b) and (f) were repealed by Schedule 7 of the Local
Government (Scotland) Act 1975. Section 49(1A) was inserted by Local Government
(Scotland) Act 1975. Section 49(1)(a) was repealed by regulation 2(4) of the Local
Governance (Scotland) Act 2004 (Allowances and Expenses) Regulations 2007.
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(3) The claimant’s partner isto be treated as engaged in remunerative work during
any period for which that partner is absent from work referred to in paragraph (1) if the
absence is either without good cause or by reason of arecognised, customary or other
holiday.

(4) Subject to paragraph (5), aclaimant’s partner who was, or who was being treated
as—

(@) engaged in remunerative work; and

(b) inrespect of that work earnings to which regulation 95(1)(b) and (d) applies
are paid,

isto be treated as being engaged in remunerative work for the period for which those
earnings are taken into account in accordance with Part 10 of these Regulations.

(5) Paragraph (4) does not apply to earnings disregarded under paragraph 1 of
Schedule 7 (sums to be disregarded in the calculation of earnings).

(6) For the purposes of this regulation, in determining the number of hours in
which a claimant’s partner is engaged or treated as engaged in remunerative work, no
account is to be taken of any hours in which the claimant’s partner is engaged in an
employment or a scheme to which regulation 43(1) or (2) (claimants’ partners not
treated as engaged in remunerative work) applies.

Circumstances under which partners of claimants entitled to an income-related
allowance are not to betreated as engaged in remuner ative wor k

43.—(1) A claimant’s partner is not to be treated as engaged in remunerative work
insofar as—
(@) the partner is engaged in child minding in the partner’s home;
(b) thepartner isengaged by acharity or voluntary organisation, or isavolunteer,
where the only payment received by the partner or due to be paid to the
partner, is a payment which is to be disregarded under regulation 104(2)
(calculation of income other than earnings) and paragraph 2 of Schedule 8
(sums to be disregarded in the calculation of income other than earnings);

(c) the partner is engaged on a scheme for which atraining allowance is being
paid;
(d) the partner is receiving assistance under the self-employment route;
(e) the partner is engaged in employment as any one of the following—
»1(i) apart-timefire-fighter employed by afire and rescue authority under the

Fire and Rescue Services Act 2004 or by the Scottish Fire and Rescue
Service established under section 1A of the Fire (Scotland) Act 2005; <«

(iv) an auxiliary coastguard in respect of coast rescue activities;
(v) aperson engaged part-time in the manning or launching of alife boat;

(vi) amember of any »2« reserve force prescribed in Part 1 of Schedule 6 to
the Social Security (Contributions) Regulations 2001(a); or

(f) the partner is undertaking work as a councillor;

(g) thepartner isengaged in caring for a person who is accommodated with the
partner by virtue of arrangements made under any of the provisionsreferred
to in paragraphs 28 or 29 of Schedule 8 (sums to be disregarded in the
calculation of income other than earnings) and the partner is in receipt of
any payment specified in those paragraphs;

(h) the partner is engaged in an activity in respect of which—

(i) asportsaward has been made, or isto be made, to the partner; and

(ii) no other payment is made or is expected to be made to the partner.

(2) A claimant’spartner isnot to betreated as engaged in remunerative work, where
the partner is—

(a) S.I. 2001/1004.
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Reg. 43(2)(a) is reproduced below as it remains in force in certain cases.
See reg. 4 of S|. 2009/3228 for details

(a) a person who is mentally or physically disabled and by
reason of that disability-

()

(ii)

the person’s earnings are reduced to 75% or less
of what a person without that disability and
working the same number of hours would
reasonably be expected to earn in that employment
or in comparable employment in the area, or

the person’s number of hours are 75% or less of
what a person without that disability would
reasonably be expected to undertake in that
employment or in comparable employment in the
area;

(b) subject to regulation 42(4) (partners treated as engaged in remunerative
work), a person who would otherwise have satisfied section 126(1) of the
Contributions and Benefits Act (trade disputes)(a) or in respect of whom
section 124(1) of that Act (conditions of entitlement to income support)(b)
would otherwise have had effect as modified by section 127(b) of that Act
(effect of return to work)(c);

(c) aperson who would otherwise satisfy the conditions set out in paragraph 4
of Schedule 1B to the Income Support Regulations(d);

(d) »ldq

Reg. 43(2)(d) is reproduced below as it remains in force in certain cases.
See reg. 4 of S|. 2009/3228 for details

(a) a person who-

()
(ii)

(i)

is in employment
lives in, or is temporarily absent from, a care home,

an Abbeyfield Home or an independent hospital;
and

requires personal care by reason of old age,
disablement, past or present dependence on
alcohol or drugs, past or present mental disorder
or a terminal illness.

(3) The claimant’s partner is not to be treated as engaged in remunerative work on
any day on which that partner is on maternity leave, paternity leave»?, shared parental
leave« or adoption leave or is absent from work because the partner isill.

(4) In this regulation—

“work as a councillor” has the same meaning as in regulation 40;

“volunteer” means a person who is engaged in voluntary work otherwise than for
arelative, where the only payment received or due to be paid to the person by
virtue of being so engaged is in respect of any expenses reasonably incurred by
the person in connection with that work.

(a) Section 126(1) was amended by paragraph 31 of Schedule 1 to the Incapacity Act 1994 (c.
18) and paragraph 31(a) and (b) of Schedule 2 to the Jobseekers Act 1995 (c. 18).

(b) Section 124(1) was amended by paragraph 30(2) to (5) of Schedule 2 to the Jobseekers Act
1995 and by section 14 of and paragraphs 1, 2(1) and (2) of Part 1 of Schedule 2 to the
State Pension Credit Act 2002 (c. 16).

(c) Section 127(b) was amended by paragraph 44 of Schedule 24 to the Civil Partnership Act

2004 (c. 33).
(d

~

Schedule 1B to the Income Support Regulations was inserted by regulation 22 of and

Schedule 1 to the Income Support (Jobseeker’s Allowance Consequential Amendments)
Regulations 1996 (S.l. 1996/206). Paragraph 4 was amended by regulation 33 of the
Jobseekers Allowance and Income Support (General) (Amendment) Regulations 1996 (S.1.
1996/1517), by paragraph 2 of Schedule 2 to the Social Security Amendment (Carer’s
Allowance) Regulations 2002 (S.I. 2002/2497) and by regulation 4(1) of the Social Security
(Loss of Benefit) (Consequential Amendments) Regulations 2002 (S.l. 2002/490).
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Claimants who are treated as not entitled to any allowance at all by reason of
regulation 40(1) areto betreated as not having limited capability for work

44.—(1) Where aclaimant is treated as not entitled to an employment and support
allowance by reason of regulation 40(1), subject to paragraph (2), the claimant isto be
treated as not having limited capability for work.

(2) Paragraph (1) does not apply where the claimant remains entitled to a
contributory allowance, but is not entitled to an income-related allowance by reason
of regulation 40(1).

(3) Paragraph (1) applies even if—

(a) it has been determined that the claimant has or is to be treated as having,
under any of regulations 20 (certain claimantsto betreated as having limited
capability for work), 25 (hospital in-patients), 26 (claimants undergoing
certain regular treatment) or 29 (exceptional circumstances), limited
capability for work; or

(b) theclaimant meetsthe conditions set out in regulation 30(2) for being treated
as having limited capability for work until a determination is made in
accordance with the limited capability for work assessment.

Exempt work

45—(1) The categories of work referred to in regulation 40(2)(f) are set out in the
following paragraphs.

(2) Work for which the earnings in any week do not exceed £20.00.

(3) Work for which the earningsin any week do not exceed »16 x National Minimum
Wage, subject to paragraph (9A),« and which—

(@) is part of the claimant’s treatment programme and is done under medical
supervision while the claimant is an in-patient, or is regularly attending as
an out-patient, of a hospital or similar institution; or

(b) issupervised by aperson employed by apublic or local authority or »2by a<
voluntary organisation »2or community interest company(a)< engaged in
the provision or procurement of work for persons who have disabilities.

(4) Work which is done for less than 16 hours a week, for which earnings in any
week do not exceed »116 x National Minimum Wage, subject to paragraph (9A),< and
which-

»%(@) isdoneduring a period of specified work, provided that—

(i) the claimant has not previously done specified work,

(ii) sincethe beginning of the last period of specified work, the claimant has
ceased to be entitled to a relevant benefit for a continuous period
exceeding 12 weeks, or

not less than 52 weeks have elapsed since the last period of specified
work; or<

is done by a claimant who has or is treated as having limited capability for
work-related activity.«;

(iii)
»3(b)

»3(4A) For the purposes of paragraph (4)(a), a period of specified work begins on
the first day on which any specified work is undertaken and continues for a period of
52 weeks, whether or not any further specified work is undertaken during that period. <

(5) Work done in the course of receiving assistance in pursuing self-employed
earner’s employment whilst participating in a programme provided or other
arrangements made under section 2 of the Employment and Training Act 1973(b)

(a) As established under the Companies (Audit, Investigations and Community Enterprise) Act
2004 c. 27.

(b) 1973 c. 50. Section 2 was substituted by section 25(1) of the Employment Act 1988.
Subsections (4) and (6) of section 2 were repealed by section 29(4) of and Schedule 7 to the
Employment Act 1989. Subsections (3A) and (3B) of section 2, which apply to Scotland
only, inserted by the Trade Union Reform and Employment Rights Act 1993.
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(functions of the Secretary of State) or section 2 of the Enterprise and New Towns
(Scotland) Act 1990(a) (functions in relation to training for employment etc.).

(6) Work done where the claimant receives no payment of earnings and where the
claimant—

(@) isengaged by a charity or voluntary organisation; or
(b) isavolunteer,

where the Secretary of State is satisfied in any of those cases that it is reasonable for
the claimant to provide the service free of charge.

(7) Work done in the course of participating in a work placement approved in
writing by the Secretary of State before the placement starts.

(8) The number of hours for which a claimant is engaged in work is to be
determined—

(@) where no recognisable cycle has been established in respect of a claimant’s
work, by reference to the number of hours or, where those hours are likely to
fluctuate, the average of the hours, which the claimant is expected to work
in aweek;

(b) where the number of hours for which the claimant is engaged fluctuate, by
reference to the average of hours worked over—

(i) if thereisarecognisable cycle of work, the period of one complete cycle
(including, where the cycle involves periods in which the claimant does
no work, those periods but disregarding any other absences);

(ii) inany other case, the period of five weeksimmediately before the date of
claim or the date on which a superseding decision is made under section
10 (decisions superseding earlier decisions) of the Social Security Act
1998(b), or such other length of time as may, in the particular case, enable
the claimant’s average hours of work to be determined more accurately.

(9) For the purposes of determining the number of hours for which a claimant is
engaged in work, that number is to include any time allowed to that claimant by the
claimant’s employer for ameal or for refreshment, but only where that claimant is, or
expects to be, paid earnings in respect of that time.

»(9A) Where the amount determined by the calculation in paragraphs (3) and (4)
would, but for this paragraph, include an amount of—
(@) lessthan 50p, that amount shall be rounded up to the nearest 50p; or
(b) less than £1 but more than 50p, that amount shall be rounded up to the
nearest £1. <4

(10) In this regulation—

