EXPLANATORY MEMORANDUM TO

THE TRAFFIC MANAGEMENT PERMIT SCHEME (ENGLAND) REGULATIONS

1.

2.

2007

2007 No. 3372

This explanatory memorandum has been prepared by the Department for Transport
("DfT"™) and is laid before Parliament by Command of Her Majesty.

Description

2.1. The provisions for permit schemes in Part 3 of the Traffic Management Act 2004
(TMA) are intended to give highway authorities a more effective means of managing
activities on the network by having a set of powers that can be applied to a wide range
of activities as well as giving greater controls over those activities. The proposed
regulations will establish the framework for local authorities to set up and operate
permit schemes. These schemes will provide the basis upon which the undertaking of
works in streets, whether by utilities or highway authorities, will first require a permit.
Where and when implemented they will supersede the current system where utilities
give notice before undertaking such works.

Matters of special interest to the Joint Committee on Statutory Instruments.
3.1. None

Legislative background

4.1. The existing legislative framework for controlling activities in the street is
contained in the New Roads and Street Works Act 1991 (NRSWA), the Highways Act
1980 (the 1980 Act) and the Traffic Management Act 2004 (TMA).

4.2. Part 3 of the Traffic Management Act 2004 (sections 32 to 39) make provision
about the making and approval of permit schemes which are designed to control the
carrying out of works in streets. These proposed Regulations are the first regulations
proposed to be made under Part 3 and for that reason the approval of each House of
Parliament is required.

Related legislation

4.3. These draft regulations refer to The Street Works (Registers, Notices, Directions
and Designations) (England) Order 2007/1951 at regulation 38.

4.4. The related Commencement Order (No.5) for Part 3 of the TMA is anticipated to be
made before the end of the year. This will enable the necessary statutory authority for
the draft regulation, if approved by Parliament, to be made so as to come into force on
or about April 2008.



7.

Territorial Extent and Application
This instrument applies to England only.
European Convention on Human Rights

6.1  The minister, Rosie Winterton has made the following statement regarding
Human Rights:

"In my view the provisions of The Traffic Management Permit Scheme
(England) Regulations 2008 are compatible with the Convention rights.”

Policy background

7.1. Policy — Chapter 3 (Roads: smarter travel) | of The White Paper, Future of
Transport A network for 2030 (Cm 6234 ISBN 0-10-162342-9), concludes .... “isa
strategy that can and will deliver a road network that provides a reliable, intelligent,
interactive and freer-flowing system for motorists and business which has less impact
on people and the environment”. It emphasises the importance of active and co-
ordinated management of the road network of which permit schemes are a major
mechanism to deliver this aim.

7.2. The 2004 Spending Review PSA target Objective 1l is to deliver improvements to
the accessibility, punctuality and reliability of local and regional transport systems
through the approaches set out in Objective | (which is to make journeys more reliable
on the strategic road network) and through increased use of public transport and other
appropriate solutions. See the Department for Transport’s web site at
http://www.dft.gov.uk/about/how/psa/spendingreview2004psatargets1?version=1]

7.3. Since the Regulations under the New Roads and Street Works Act 1991 (NRSWA)
were enacted, there have been a number of changes to the environment within which
street works are carried out. NRSWA failed to anticipate the scale of works that would
follow deregulation and increased competition for the various utility sectors and the
scale of co-ordination required to manage the number of works being carried out in the
streets each year. There are now more than 200 utility companies, who, as statutory
undertakers, have the right to dig up the road. This is a significant increase on the
numbers in 1991. In recent years, there has also been an expansion in the number of
works required with a 30-year replacement programme for gas mains and initiatives to
reduce the number of leaks from water pipes. Many of these involve replacement of
apparatus installed in the 19" and early 20" century. This is in addition to the
expansion of the communications network to meet demand for broadband and digital
cable television.

7.4.Where permit schemes are brought into effect, they will effectively replace parts of
NRSWA,

¢ the notices related to s54 (advanced notice of certain works),
e 555 (notice of start of works) and

e 557 (notice of emergency works).



However, many other elements of NRSWA remain and will continue alongside permit
schemes, and in some cases they have been modified so that they can operate
effectively with permits. Part 8 of the Regulations contains the relevant modifications
and disapplications of existing legislation which a permit scheme may apply to streets
covered by permit schemes. The Regulations do not allow permit schemes to apply to
roads that are not maintained at the public expense.

7.5. The key differences between permit schemes and the existing powers for managing
activities on the street under NRSWA are:

e authorities can be more proactive in the management and control of activities
taking place on the highway; permit schemes may be envisaged as schemes to
book occupation of the street for specified periods for a specified purpose
rather than the NRSWA system whereby the promoters are entitled to
occupation of the street and must simply notify the highway authority of their
intentions;

e highway authorities own works are included within the permit scheme;

e conditions may be attached to permits which impose constraints on the way
that work is carried out and information is provided, and can allow the
authority to direct the timing of activities;

e the control that permit authorities have over variations to the permit
conditions, particularly in the circumstances of extensions of time, give greater
opportunity to deliver completion dates; and

¢ apermit fee will be payable by the statutory undertakers. This fee will relate to
the proportion of total costs incurred by a Permit authority that are attributable
to statutory undertakers only. (i.e. the fee payable will not cover the cost of
highway authorities own works.)

7.6. These Regulations are needed to reflect changes in circumstances since 1991 and
assist in the fulfilling their Network Management Duty, which imposes a responsibility
on local traffic authorities to manage their road network with a view to achieving, so far
as may be reasonably practicable having regard to their other obligations, policies and
objectives, the following objectives -

e securing the expeditious movement of traffic on the authority's road network;
and

e facilitating the expeditious movement of traffic on road networks for which
another authority is the traffic authority.

7.7. The Regulations provide for the creation and maintenance of a new register of
permits that will provide, for example, a record of permits issued, varied, refused or
revoked. It will also be a receptacle for the recording of other permit related
information that will provide for a source of knowledge to be available to potential
applicants for permits enabling them, for example, to time their permit applications
having regard to anticipated substantial street works or to co-ordinate works with those
proposed to be undertaken by other undertakers and by persons other than undertakers.



7.8. Involvement of stakeholders - The policy and detailed changes have been
developed in association with the Highway Authorities and Utility Committee (UK)
(HAUC(UK)). HAUC(UK) is a body that assists the Secretary of State in arriving at
proposals for new street works legislation. It is made up of representatives from local
highway authorities and the National Joint Utility Group, which represents undertakers
that are utility companies.

7.9. Consultation - The proposals have been subject to two rounds of consultation. The
first took place in February 2005 and was completed in April. Some 500 bodies were
invited to comment, including all highway authorities in England and Wales, statutory
undertakers, representative groups for local authorities, undertakers, and groups
representing different road users, construction firms, consultants, and software
development houses. There were some 240 responses, which included 120 English
authorities, 11 Welsh authorities, and 5 groups representing authorities, along with
responses from 46 utility companies, 7 utility groups and 2 regulators. Other responses
were received from 8 fire and rescue services, 2 software developers and six
Government Departments. A summary of these responses can be found at
http://www.dft.gov.uk/consultations/archive/2005/tma/?version=1.

7.10.  Inresponse to the consultation the following changes were made:

e number of works categories was simplified with 'programmed’ works merged
with 'major' with a 3-month notice period, instead of the proposed six months;

e the notice periods for works were also simplified with the removal of different
notice periods according to the road category;

e the concept of 'incursion’ for works that encroach into the carriageway was
dropped as part of the definition of works it was considered confusing. Works
would be defined by their duration, with the exemption of immediate works;

e the periods of restrictions following major street works or highway works were
set with the exception of immediate works and customer connections;

e the time period, within which fixed penalty notices can be paid have been
extended to 29 days for discounted and 36 days for payment in full.

7.11. A Permits Working Group, with members appointed by HAUC(UK), met to
consider further policy changes and the outcome with the subject of a second follow-up
consultation in November 2006 for twelve weeks. About 550 organisations, including
all who had responded to the consultation in 2005, along with other similar bodies,
were invited to comment. There were 167 responses from 84 English highway
authorities, 7 Welsh highway authorities and 17 representative bodies, along with 24
statutory undertakers and 12 representative bodies. There were a small number of
responses from software developers, fire services and regulators. A summary of the
consultation responses can be found at [DfT web link]

7.12.  Below is a table briefly summarising the responses, the analysis and
explanation of action taken if necessary. In some cases, responses did not correspond
directly with the questions posed, but took a more thematic approach. In these
instances, comments have been included under the most appropriate headings.






Consultation Questions

Responses

Comments/Action taken

1. Do you agree with the
requirements placed on local
highway authorities in the
Regulations? If you
answered no, what should
the requirements be?

(b) Do you think that the
Statutory Guidance we have
produced for local
authorities is clear and
comprehensive? If you
answered no, how could we
improve it?

(c) Do you find Chapter 7 of
the Code of Practice a useful
overall guide?

In response to all parts of the
question -

Local authorities on the
whole were content with the
documentation. Although
some respondents suggested
minor drafting changes to
improve the consistency
between the different
documents.

The respondent's
comments were noted and
the documentation has
amended in light of some
of the responses.
Amended.

2. (a) Do you think that the
approach in the preceding
paragraph should be
adopted for gas leaks (or
similar emergencies which
require searching for a
source) - i.e. exempt from
requiring a permit variation
if all four conditions are
satisfied, and with an
alternative method of
notifying the Permit
Authority of the amended or
additional locations?

(b) Or should the principle
be accepted but with
different conditions?

(c) Alternatively, do you
think there should be a
requirement for a permit to
be obtained for each new
excavation, as in the Code of
Practice, but without a fee
being charged? We welcome
any views you may have.

In response to all parts of the
question -

All respondents felt that this
was over complicated.
Local authorities felt that
each new excavation should
be treated as a variation with
no fees attached if it was
within 20m of the original
location and it could be
proved that the new
excavation related to the
original.

An alternative solution was
proposed and agreement
was sought and given from
the Permits Working
Group (PWG). The
amended proposal is that a
permit is required for the
initial excavation, but that
any exploratory work
within 50m of the original
work will not require a
permit, only notification to
the highway authority.

Code of Practice (CoP)
has been amended to
reflect the change in
excavation requirements.




3. Do you agree with the
changed approach to
immediate activities?
(Retrospective)

Many of the responses from
Highway Authorities stated
that in these circumstances
notification by phone would
suffice. Many of the utilities
were opposed to the principle
of permits for immediate
works.

The requirement of having
permits for immediate
works had previously been
discussed prior to
consultation and the PWG
agreed with the proposals
detailed in the consultation
document.

The department feels the
balance of enabling work
to take place initially
without a permit, but
bringing the activity under
the permit system is a fair
balance. It enables the
work to be regularised
under the permit system
enabling the authority to
apply, where appropriate,
conditions to the work
being carried out without
the ambiguity of
retrospective permits.

Therefore, the Department
is not proposing any
changes to its proposals on
immediate activities.

4. Provisional Advance
Authorization (PAA) - Do
you have any comments on
what is now proposed?

Most respondents recognize
that  although different
terminology has been used
(previously used PiP - Permit
in Principle) the underlying
principle remains the same.
However, utilities want PAAs
to cover multiple permits as
opposed to only covering one
permit.

The Department has held
extensive discussions about
PAAs covering multiple
permits with stakeholders.

However in order that
activities can be
proactively managed and
coordinated, PAAs could
not cover multiple permits.
The work a highway
authority has to carry out in
regard to a PAA is little
different from that of a
normal permit. Therefore it
is reasonable that a PAA
covers only one permit.

The Department is not




proposing any changes to
its proposals on PAAS
covering more than one
permit.

5. Do local highway
authorities anticipate any
difficulty in operating a
permit register alongside any
street works register that
may be needed? If yes, please
state your reasons and
suggest how we can achieve
accurate information being
placed on these registers.

The majority of respondents
did not consider this to be
problematic. Most stated that
the issue would be whether
the technical (ICT system)
specification could
accommodate this.

The Department can
confirm the technical
specification can cover
these circumstances.

Therefore, the Department
IS not proposing any
changes to its proposals in
this area.

6. What are your views on
the fee levels and fee
structure?

There was no consensus in
the responses received to this
question. Many of the
Utilities stated the proposed
fees are too high, and they
reflect high Local Authority
costs. Local authorities are
concerned the maximum fee
limit is too low and they will
not be able to cover their
costs. London Boroughs
were especially concerned in
this matter and believe their
fees should be higher. A large
number of local highway
authorities think that there
should be one standard fee
across all authorities.

The Department has
worked on deriving robust
data for the maximum fee
limit. The figures were
obtained from a cross
section of local highway
authorities and medians
were taken. Discussions
were held with all the
Working groups prior to
consultation to seek views
on fee limits. Each local
authority will have to
justify the fee that they
propose to charge and
utilities will have this
information as part of the
consultation that local
authorities will have to
undertake. In addition,
robust data will have to be
provided to the department
by the relevant Local
Highway Authority before
approval of a permit
scheme

Therefore, the Department
does not propose any
changes to its proposals on
fee levels.

7. Do you agree with this
approach to discounts? If not

In response to all parts of the
guestion -

The Department recognises
the current proposals




please could you state your
reasons and provide
alternative suggestions.

8. Do you agree with this
approach? (50% discount)

(b) Regulation 31(4) only
deals with circumstances
where all of the applications
are made by utility
companies. If, when
associated permit
applications were submitted
together, some of the
applications were for works
on behalf of the highway
authority, should similar
discounts be available for the
utility companies’
applications, bearing in mind
that highway authorities do
not pay permit fees? If so,
are there any circumstances
where the discounts should
not apply?

Most local authorities
consider that discounts should
be at their discretion and not
mandatory. Local authority
respondents felt that they
should not be obliged to give
automatic discounts to second
applications; they maintain
that they still have to carry
out the relevant coordination
duties etc. Also they queried
whether the technical
specification would be able to
do this automatically.
However they do recognize
that ability to give discounts
may encourage the correct
behavior from Utilities and,
in turn, would in time reduce
the impact of works on the
road network.

Utilities think that discounts
should be matter of course
and that a 50 % discount to
the second promoter involved
in the work, but with no
discount to the initial
promoter is best practice.
This would lead to a situation
were no promoter will want
to initially purposes a
scheme; hence discounts
should apply equally to all
utilities carrying out the
works. Utilities state that the
authorities should be treated
like another utility therefore
their fees should be reduced
accordingly.

would penalize the initial
Statutory Undertaker in
joint work. Therefore,
when more than one
Statutory Undertaker work
together they will all
receive a discount for each
permit application,
provided all applications
are submitted together, as
well as where work is
undertaken with a Local
Authority.

The department also
recognizes the eligibility of
undertakers for fee
discount if joint working is
being done with the
highway authorities

The Department
understands that Local
Highway Authorities will
still have costs related to
these permits. As the
Department is committed
to permit fees covering the
cost of their administration
in relation to utilities
works, the Department
proposes to reduce the
level of automatic discount
from 50 per cent for the
second and later
applications to 30 per cent
for all applications. This
will lead to the similar
overall fees for the most
common situations, where
2 or 3 applications are
made together, without the
perverse effects of the
original proposals. It
should be noted that Local
Highway Authorities are
still able to have larger
discounts in their scheme if
they so wish.




Action: changed the
minimum discount to 30%
of the permit fee and
applying this equally to all
applications (if they fit the
criteria).

9. Do consultees consider
that, in the absence of a
criminal offence of failing to
apply appropriately for a
permit (as envisaged in the
earlier consultation), the
sanction of refusing a permit
(combined with the offence
of working without a permit
for those who continue with
works regardless — and the
risk of prosecution or a
Fixed Penalty Notice for that
offence) will be effective?
What are your views on this?

10. Do you consider that it
would be appropriate to
provide the option of dealing
with these offences by means
of FPNs? Are there any
disadvantages?

11. Do you agree with the
proposed fine and penalty
levels?

12. Do you agree with the
proposal that Permit
Authorities should be able to
withdraw a FPN and take
the offender to court instead,
where they consider it
appropriate?

In response to all parts of the
question -

All those who responded to
this question agreed that this
option should be available as
most believed that the courts
are an effective deterrent.

There was not a consensus of
views between the utilities
and highway authorities on
the level of fines proposed.
Utilities believed that
breaking a permit should
carry the same penalty as
breaching noticing
regulations, as they believed
there was a high degree of
similarity between the two
offences

Local authorities stated that
FPNs should be higher than a
permit fee; otherwise most
utilities will take the risk of
not applying for a permit and
being caught.

Of those who responded a
great majority felt that that
Permit Authorities should not
be able to withdraw an FPN
once paid and take the
offender to court.

Notices FPNs are all level
4 offences, while those for
Permits may be up to level
5 offences.

However the Department
understands the concerns
raised in the consultation.
Therefore the department
has amended the
regulations so there are
now two different levels of
offences. Working without
a permit is still a level 5
offence, however
breaching a permit has
been reduced to a level 4
offence.

The amount of Fixed
Penalty fee applicable to
each offence is now as
follows: -

e Working without a
permit (level 5
offence) subject to
£500, discounted to
£300 if paid within
29 days.

e Breaching a permit
condition (level 4
offence) subject to
£120, discounted to
£80 if paid within
29 days.

Also the regulations have
been amended to reflect
that once a FPN is paid the
liability is discharged and
therefore a Highway
Authority no longer has the
option of withdrawing the




FPN and instigating court
action.

13. Do you agree with the
way that the draft
Regulations would disapply
or modify sections of
NRSWA for streets
operating a permit scheme?
If not please state your
reasons.

Of those who responded,
most agreed with the
modifications and
disapplication. However, all
respondents stated that the
s74 changes needed more
thought and clarification.

The concerns about the
changes to s74 were noted.
As a result a further follow
up consultation on s74 is
taking place in due course.
The CoP has been
amended to reflect the
separation of s74 from
these regulations.

14. There may be
circumstances when a permit
(or the attached conditions),
which has been previously
issued by the Permit Authority,
needs to be changed. If the
consequent disruption cannot
be mitigated in a better way, it
may be necessary to vary the
permit for the activity e.g. by
changing the time or manner
of working. As set out in
regulation 31(2), it is proposed
that where the authority
initiates the permit variation,
no fee will be payable by the
promoter.

Do you agree? If not please
state your reasons and
provide alternative
suggestions.

Concerns were raised by the
respondents regarding the
legal implications if a permit
was agreed but work could
not be carried out. Local
Authorities were concerned
that promoters would be able
to sue the authority for their
incurred costs.

Utilities stated "that subject to
test of reasonableness” they
accept there may be
occasions when in extremis,
the need to suspend works
may be necessary due to
unforeseen circumstances.
But further permit to carry
out these works should not
attract fee. Where authority
consistently changes
conditions that could have
been foreseen, utilities should
be allowed to claim and be
paid compensation by
authority.

The department has
amended the regulations to
reflect that no fee payable
if new permit required as a
result of Permit authority
revoking a permit on its
own initiative.

The Department believes
issues arising from were a
permit is cancelled is a
matter for the Local
Highway Authority and the
Statutory Undertaker
concerned, and not the
Department as it is highly
dependent on the
individual circumstances.
Therefore the Department
does not feel it appropriate
to provide guidance on this
issue.

15. Starting dates- duration
for category 0, 1 & 2. Do you
agree with this proposed
mechanism? If not please
state the reasons why.

In general Local authorities
supported this approach and
would like to see it replicated
for all category of roads.
However there were a
minority that suggested a
more flexible start date i.e. 24
hours with no flexibility with
regard to the end date as it
would cause network
management difficulties.

The Permit regime is
meant to be proactive and
it should enable a local
highway authority to better
manage their network.
Therefore the rigidity in
starting dates and end dates
will need to remain as
disruption on these types of
roads can cause major
disruption for road users.




Utilities were not in
agreement with the structured
approach proposed. They all
favoured a flexible starting
window and suggested having
a 24 hour period of start and
finish variation window.

Therefore, the Department
IS not proposing any
changes to its proposals in
this area.

16. Flexible window for
category 3 & 4. Do you agree
with this proposed
mechanism? If not please
state your reasons why.

Local highway authorities
were strongly opposed to this
proposal. They considered it
will seriously impact on their
ability to carry out effective
coordination of work, which
in turn affects their ability to
carry out Network
Management duties. They
stress that their NMD relates
to all roads and not just
category 0-2 roads. While
they think a flexible start date
may be acceptable they do
not consider the end date
should be moved without a
variation. The highway
authorities also question how
they would police the s74 and
inspection regime.

Utilities favour the suggested
approach as it provides them
with a degree of flexibility.

The Department
understands this degree of
flexibility causes concerns
for Local Highway
Authorities  and  their
network management
responsibility.  However,
this has to be balanced
against allowing some
flexibility for Statutory
Undertakers in areas where
it will have a lower effect
(in non sensitive category
3-4 roads). The position of
traffic sensitive roads has
been clarified in the
Statutory Guidance and
Code of Practice, so it is
clear that if a road is
deemed a traffic sensitive
road at certain times then it
should always be counted
as traffic sensitive for the

purposes of a permit
system.  Therefore, the
Department is not

proposing to change its
provisions in this area.

17. permit relate to one street
- per USRN. Do you consider
this a sensible approach? If
not please let us know of
your views.

Of those who responded most
agree with this approach
however it was stated the
definition of "phase" needs to
be clarified. Some
respondents consider that this
proposal will encourage first
time reinstatement; however
this is not a universally held
view.

The definition of "Phase"
has been clarified in the
CoP, and we now believe
the meaning will be clear
to all parties.

18. Do you consider that

Many of the responses stated

The section on KPI’s in the




those indicated in chapter 20
of the CoP are appropriate
for Permits? If not, can you
suggest alternative KPI
measurements?

that the proposed KPI’s
would not enable the
measurement of parity of
treatment between Local
Authority led works and
Utility led works.

Code of Practice has been
amended and there are now
7 KPI’s. Local Highway
Authorities must
incorporate at least 4 KPIs
in their scheme, including
KPI one and two from the
list. This will further
strengthen the Key
Performance Indicator
system so that the
performance of Local
Highway Authorities in
applying a consistent
approach to both their own
work and that of Statutory
Undertakers can be
demonstrated.

The set of KPIs was taken
to the working group and
all agreed with the
proposal. The CoP
modified to take account of
these changes.

19. Do you consider that it
would be appropriate for
disputes in relation to certain
aspects of permit schemes to
be dealt with through
alternative dispute resolution
rather than through the
courts?

If so, please indicate

- what aspects of permit
schemes should be covered;
and

- which form of alternative
dispute resolution should be
used (i.e. arbitration or
another form of ADR?)

Of those who responded most
were content with current
arrangements as described in
the Code however
clarification was sought on
the arbitration system. Most
Utilities wanted a clearly
defined arbitration process
with escalation to the
Department for Transport and
to have the Secretary of State
for Transport to be the final
arbitrator. The utilities want
s37 (4) of the TMA to be
enacted to facilitate this.

The relevant sections of the
Statutory Guidance and
Code of Practice have been
amended to include a more
detailed framework for
dispute resolution.
However the Department
believes it is  local
authority’s duty to ensure
their  dispute resolution
procedures are effective
and in cases where their
dispute resolution system is
unlikely to achieve a
reasonable outcome they
have the option of taking
formal legal action.
Therefore the Department
does not think it
appropriate  to  include
either the Department or
the Secretary of State for
Transport as the final
arbitrator in these matters.




20. Cancellation of permits-
(no fee) Do you consider this
a sensible approach? If not
please let us know of your
views.

There was broad agreement
that this approach was
sensible. Local authorities
were content with this
approach as long as they
could retain the original fee.
Utilities stated that any
subsequent permit
applications (whereby
authorities have already done
the coordination activities)
should result in a discounted
permit fee.

As there was broad
agreement with this
approach to cancellations
the Department does not
propose to change these
measures. However, the
CoP has been amended to
reflect some of the minor
concerns raised.

21. Do you have any
comment on the analysis of
the costs and benefits in the
RIA? Please provide
supporting evidence where
possible.

Detailed comments were
provided by Utilities who had
concerns about assumptions
made while local highway
authorities have some
concerns related to their
Costs.

We have looked at the
detailed comments and
revised the RIA which is
attached.

7.13.

Guidance - The associated Statutory Guidance and Code of Practice has been

revised to take account of consultation responses, technological progress and to
improve some of the processes.

7.14.

Under the TMA 2004 the Secretary of State for Transport provides statutory

guidance and this has been published at the same time as the Regulations, along with
the associated Code of Practice.

7.15.

The Department will also be undertaking a number of road shows to highlight

the main changes in the primary and secondary legislation. It is planned that there
should be one in each England region and will be organised though the regional HAUC
to get as wider a coverage of practitioners as possible.

7.16.

There is also a nine month period between laying these regulations to allow for

the development of the necessary software, its installation, testing and to allow highway
authorities and undertakers to train their staff in the new regime.

8. Impact

8.1. A Regulatory Impact Assessment for the Regulations is attached to this

memorandum.

9. Contact

9.1. Kay Jaspal at the Department for Transport, Traffic Management Division. Tel:
020 7944 5654 or e-mail: kay.jaspal@dft.gsi.gov.uk can answer any queries regarding

the instrument.







Draft Final Regulations Impact Assessment

Title of Proposal

1. Regulations for Part 3 of the Traffic Management Act 2004: Permit Schemes
(England) Regulations 200[7]

Purpose and intended effect

Objectives

2. The objective of introducing permit schemes is to positively control works related
activities® in the street that may cause disruption. This will allow better co-ordination
and planning of activities, which should reduce the disruption and inconvienience that
these activities cause, leading to reduced congestion and the realisation of associated
social, economic and enviromental benefits.

Background

3. Activities carried out on the street by activity promoters? can lead to disruption and
delay to all street users - the general public (pedestrians and motorists), businesses,
public transport, etc. The intention is that a highway authority® operating a permit
scheme will be proactive in their co-ordination of all activities, both their own and
those by other activity promoters. Under a permit scheme, a highway authority's own
activities will be treated in exactly the same way as other activity promoters’ with
regard to co-ordination and the setting of conditions.

4. The existing legislative framework for controlling activities in the street is contained
in the New Roads and Street Works Act 1991 (NRSWA), the Highways Act 1980 (the
1980 Act) and the Traffic Management Act 2004 (TMA). The proposed Regulations
would apply to England only, as the National Assembly for Wales has power to make
regulations as regards Wales.

5. NRSWA places a duty on the street authority to co-ordinate works of all kinds on the
highway*. Equally important is the parallel duty on undertakers to co-operate in this
process®. NRSWA did not anticipate either the scale of works following from the
deregulation of the various utility sectors or the associated scale of co-ordination
required. The works carried out by local authorities and utilities were not always
registered or co-ordinated, which has had a major effect upon congestion and

1 Activity in the context of permits refers to: street works as defined in s48(3) of the New Roads and
Street Works Act 1991 (NRSWA); works for road purposes as defined by s86(2) of NRSWA; other
works that occupy the highway carried out by the authority in its capacity as a highway authority or
traffic authority.

Z Activity promoter: i.e. 'statutory undertaker' as defined in s329(1) of Highways Act 1980 or highway
authority

® Under Part 3 of the Traffic Management Act 2004, permit schemes are to be prepared by highway
authorities (as defined in section 1 of the Highways Act 1980). The highway authority will also be the
street authority for the purposes of NRSWA and the traffic authority under Part 2 of the TMA, in
respect of which the authority has various duties and functions for the maintenance, management and
operation of the highway or streets and for the co-ordination and regulation of activities that take place
on them.

* s59 NRSWA refers.

® 560 NRSWA refers.
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disruption of the highway. Also, there are now some 200 utilities with a statutory
right to dig up the road, significantly more than in 1991. Also with six million more
vehicles on the roads today than ten years ago, and more expected it' is more_crucial
than ever that we strive together to tackle congestion

In addition, under the 1980 Act local highway authorities and the Highways Agency,
on behalf of the Secretary of State for transport, are responsible for the maintenance
and improvement of their respective roads and accordingly carry out various activities
on those roads.

The TMA introduced a network management duty on local traffic authorities to
manage their road networks so as to facilitate the expeditious movement of traffic
(including pedestrians)®. The statutory guidance for authorities in relation to the
execution of their network management duty refers to the management of street works
and highways works, and other activities on the highway, as one of the aspects of the
duty. In addition, the network management duty also requires local traffic authorities
to facilitate the expeditious movement of traffic on road networks managed by other
traffic authorities.

Part 3 of the TMA contains provision for permit schemes. Sections 32 to 39 outline
the basic framework within which permit schemes will operate and contain, in s37,
power for the Secretary of State to make regulations to specify more detailed
requirements. The relevant Regulations are the proposed Traffic Management (Permit
Schemes) (England) Regulations 200[7]. Individual permit schemes will, however, be
prepared by highway authorities (though they will not take effect until approved by
the Secretary of State for Transport by Order).

Where permit schemes are brought into effect, they will effectively replace parts of
NRSWA, in particular the notices related to s54 (advanced notice of certain works),
s55 (notice of start of works) and s57 (notice of emergency works), but many other
elements of NRSWA remain and continue alongside permit schemes, in some cases
modified to operate effectively with permits. Part 8 of the Regulations contains the
relevant modifications and disapplications of existing legislation which are to apply to
streets covered by permit schemes. The Regulations do not allow permit schemes to
apply to roads that are not maintained at the public expense’.

The key differences between permit schemes and the existing powers for managing
activities on the street under NRSWA are:

e authorities will be in a position to be more proactive in the management of
activities taking place on the highway; permit schemes may be envisaged as
schemes to book occupation of the street for specified periods for a specified
purpose rather than the NRSWA system whereby the promoters are entitled to
occupation of the street and must simply notify the highway authority of their
intentions;

e highway authorities own works are included within the permit scheme;

e conditions can be attached to permits which impose constraints on the way that
work is carried out and information is provided, and can direct the timing of
activities;

® 516 TMA refers
" Regulation 8(3) refers
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12.

13.

14.

e the control that permit authorities have over variations to the permit conditions,
particularly in the circumstances of extensions of time, give greater opportunity to
deliver completion dates.

Two types of bodies could be directly affected by the changes in the proposed
regulations: (i) some 150 highway authorities (Transport for London, the Highways
Agency, county councils, London boroughs, unitary authorities and Metropolitan
Borough Councils) , and (ii) some 200 utilities who have the right to carry out
activities in the street. The Highways Agency, an executive agency of the Department
for Transport, may also be affected.

The extent of the effect on these bodies will depend on the take up of permit schemes.
Authorities will not usually be obliged to run a permit scheme (though section 33(2)
TMA allows for this) but must apply to the Secretary of State for Transport if they
wish to do so.

The 200[7] Regulations and Statutory Guidance set out the procedure for highway
authorities to apply to the Secretary of State to run a permit scheme; set out certain
requirements in relation to the content of such schemes; and make important provision
for the effective working of the schemes in relation to matters such as fees, sanctions
and publicity. These were drawn up following consideration by the permits working
group (PWG) comprising representatives of the Department for Transport, utility
companies (from the gas, water, electricity and telecommunications sectors) and
highway authorities. A list of the working group member organisations is at Annex A.

DfT is committed to ensuring that the overall impact of the Traffic Management Act
2004 does not place unfunded costs on local government as a whole. Authorities
seeking approval from the Secretary of State to implement permit schemes will need
to demonstrate that the benefits and any income from fees outweigh the costs of the
scheme.

Rationale for Government intervention

15.

16.

Activities on the highway can limit the amount of road space available to traffic and
so lead to congestion and disruption. It is essential that such works are undertaken,
and to that extent some disruption will be unavoidable. However, the Government
considers that some of the effects could be minimised by ensuring activities:

e do not take longer than necessary;

e are planned and co-ordinated effectively with other activities (both within a
highway authority's area and across boundaries with other highway authorities) to
minimise potential inconvenience;

e are carried out in a manner that causes least disruption; and

e are properly publicised so that those likely to be affected by the activities have the
opportunity to change their plans accordingly.

In order to co-ordinate effectively, highway authorities need information on the
activities to be carried out: i.e. location and duration of activity, and how extensive
they will be. Information needs to be accurate and provided to the highway authority
early enough to allow them sufficient time to consider how disruptive the activities are
likely to be and if and how that disruption could be reduced.
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18.

19.

Highway authorities also need means by which they can exercise influence or have
control over activities, e.g. when or how the work is carried out, in order to minimise
their impact. The existing powers under NRSWA have not proved sufficiently
effective in this regard as the requirement is only for utility promoters to notify the
authority of their intention to carry out an activity rather than requiring the permission
of the highway authority to carry out the work. Under permit schemes, all activity
promoters will have to positively obtain a permit to carry out activities and comply
with the conditions imposed by the permit authority.

In the case of emergency activities, it is recognised that a promoter will not be able to
apply for a permit in advance. = However the promoter will have to apply to the
highway authority for a permit within 2 hours of commencing work.

The Government believes that in order to assist authorities in carrying out their
network management duties, the existing range of powers which they have to control
activities in the street needs to be revised, for example to allow conditions to be
imposed on the way activities are carried out as well as the timing of activities. These
changes are facilitated by the technological advances over the last decade which allow
for easier communication between organisations involved and the use of tools such as
geographical information systems to highlight potential conflicts between activities or
indicate the potential scale of impacts of activities. By enabling highway authorities
to operate permit schemes, they can help those authorities to reduce the current levels
of disruption to road users and local residents and businesses, which should lead to
significant environmental and economic benefits.

Consultation

Within government

20.

Consultation took place within Government, in particular with: (i) the Department of
Trade and Industry, (ii) the Department for Environment, Food and Rural Affairs, (iii)
the Department for Constitutional Affairs, (iv) the Home Office, (v) HM Treasury
and (vi) Cabinet Office; (vii) Communities and Local Government; (viii) the utility
regulators OFGEM, OFWAT and OFCOM.

Public consultation

21.

22.

23.

A full consultation exercise was carried out during Spring 2005 on a range of
proposals under parts 3 and 4 of the TMA and some related powers in NRSWA. The
proposals in the consultation paper were the result of deliberations from working
groups consisting of representatives from highway authorities, utility companies and
DfT.

Approximately 250 responses to the consultation were received and revealed wide
ranging views on the concept of permit schemes and on the detailed proposals. The
Permits Working Group (PWG) was reconvened to further consider proposals for the
operation of permit schemes.

The Department of Trade and Industry's Small Business Group was also consulted
prior to the original consultation in 2005. It was thought that the impact on small
business should be limited as the introduction of permit schemes under the proposed
200[7] Regulations would predominately affect local and national highway authorities
and utilities (i.e. water, gas, electricity and telecommunication companies) which are
larger businesses.
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The Department for Transport launched its second consultation on the detailed
provisions under Part 3 of the Traffic Management Act 2004: Street Works Permit
Schemes (England) Regulations 2007 on 26 November 2006. The consultation closed
on 26 February 2007. In total 167 responses were received via post and email to this
consultation.

Options

Do Nothing

25.

26.

27.

28.

29.

30.

31.

The Street Works (Registers, Notices, Directions and Designations) England
Regulations 2007® have been made and will come into force in 2008. They will
apply to all statutory undertakes carrying out works in England. The replacement
regulations aim to improve traffic flow through better planning, co-ordination and
effective noticing arrangements for statutory undertakers' works, which should reduce
the disruption and inconvenience that street works subsequently cause; and will
reduce the impact which street works can have on the surface of the roads themselves.
They also set the framework from which assurance on quality and safety of street
works flows.

To co-ordinate effectively the various activities carried out in their roads, authorities
need information on the activities to be carried out: where they will take place, how
long they will last, how extensive they will be and how traffic in the vicinity will be
controlled.

Under NRSWA, utility promoters have a statutory duty® to notify highway authorities
of certain details of activities which they carry out, including their start and end date.
The information should be accurate and provided to authorities with sufficient notice,
so that a highway authority can consider how disruptive the activities are likely to be
and if and how that disruption could be reduced.

The Department considers that while the NRSWA framework should ensure that
highway authorities have the information they need in order to effectively manage
their road networks, there are limitations in the approach — both in terms of the
information which is provided to the highway authority about activities, and what the
highway authority can do in the light of that information.

There are concerns that while information is provided by utility promoters it is often
inaccurate, for instance the wrong location is given for proposed activities, or is not
given at all.

Currently utility promoters do not always notify highway authorities of changes to
their original proposals except for revised duration estimates. This causes problems
for effective planning and co-ordination making it more difficult for authorities to
know whether other activities should be allowed to proceed.

Another perceived gap in the information flow arises because there is no equivalent
obligation on highway authorities to issue notices in respect of works on the highway
which they undertake. While this may involve the highway authority “notifying
itself”, in practice there may be different parts of the authority responsible for
undertaking activities on the highway and for discharging the network management

8 The Street Works (Registers, Notices, Directions and Designations) (England) Order 2007/1951
o ss54 to 56 of NRSWA refer
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33.

duties. While it would be expected for authorities to have good internal
communications, difficulties can arise if the network management part of the authority
is unaware of those activities..

In terms of what the highway authority can do in the light of the information provided
to it, it is only where serious disruption is likely to occur that a highway authority can
direct utilities as to the timing of works. In other circumstances, the activities may
proceed even if the highway authority would prefer that they were delayed for
network management reasons.

By following the 'do nothing' option, these additional powers and tools to assist
highway authorities to carry out their network management duties and better co-
ordinate their roads will not be available. The disruption and inconvienence caused by
activities in the street will continue as at present and with increasing traffic may get
WOrse.

Permit Schemes

34.

35.

36.

37.

It is envisaged that permit schemes will be of most benefit to those highway
authorities that have high levels of congestion across their road networks. A
commitment will be required by a highway authority to run a permit scheme and it
may not be appropriate to all. Thus permit schemes will not be mandatory.

Establishing permit schemes would involve utilising the powers in Part 3 of TMA to
set up a system of permits in place of the NRSWA notice system. Under the permit
system proposed by the Department, works cannot be undertaken on the highway
without a permit, and conditions may be imposed by the Permit Authority in relation
to works which are undertaken. The benefits of this option in comparison with the “do
nothing” option are:

e the part of the highway authority discharging the network management duty
function will benefit from improved information as a result of the obligation on
highway authorities to obtain permits in respect of their own works;

e the quality of the information provided by utility companies to highway
authorities will improve in view of the improved sanctions available — especially
the practical sanction whereby if the information provided with an application is
insufficient, the highway authority may decline the application and the works may
not proceed without a permit;

e the highway authority will have power to attach conditions to all types of
activities, which should assist in the management and co-ordination of activities
on the highway.

The permit scheme approach increases focus on managing the road network.
However, together with the new function of deciding whether or not to issue a permit
allowing proposed works to proceed, it will take additional resources. Therefore it is
proposed that highway authorities should be able to charge fees in respect of the
service provided in operating a permit scheme. These fees represent a cost to utility
companies who will pay the fees. It should be best practice for Local Highway
Authorities to coordinate their work with Statutory Undertakers work, including
putting the work onto a central IT system, permit regulations will formalise this.

The TMA provides considerable flexibility to prescribe in regulations, and influence
through statutory guidance, how wide or narrow the scope of permit schemes should
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39.

40.

be. The consultation carried out in spring 2005 considered a range of options as to
how schemes should be operated:

e whether there should be a standard permit scheme;
e which streets should permits schemes cover;
e permit fees;

e what conditions should highway authorities be able to attach to the granting of a
permit; and

e Fixed Penalty Notice (FPN) regime.
The Department proposes, a permit scheme that could:
e be prepared by a single highway authority in relation to its area only: or

e be prepared by more than one authority jointly, to operate over roads in their
combined areas (joint permit scheme); or

e be developed by a number of authorities in an area or region with a single set of
“rules”, but with each participating authority having its own separate permit
scheme adopting those rules (common permit scheme).

Equally, a highway authority may choose not to operate a permit scheme but to
continue to operate under the existing NRSWA notification system.

In developing the 2007 regulations and Statutory Guidance which encompass all of
the above, two main choices have been made in consultation with the PWG: (i) the
way in which permit fees are set; and (ii) the degree of standardisation to be required
across permit schemes.

Permit Fees

41.

42.

43.

44,

45.

The Regulations provide for fees to be paid by utility companies for permits.
Following the 2005 consultation, Ministers have decided that fees should not be
payable by authorities for their own activities.

The TMA requires that the Secretary of State must try to ensure that the fees payable
do not exceed such costs of operating the scheme as may be prescribed®.  The
prescribed costs are described in the Regulations as 'that proportion of the total costs
incurred by the Permit Authority in connection with operating a permit scheme
attributable to the costs of operating that scheme in relation to statutory undertakers'

Fees are set in advance, before the costs are fully known, and are therefore based on
estimates of costs. The Department anticipates that adjustments may be made in
subsequent years to offset any surplus or deficit. It is not intended that permit
schemes should produce surplus revenue for a highway authority, taking one year with
another.

When applying to the Secretary of State to operate a permit scheme, an authority must
provide evidence to justify their operating a scheme. In so doing they must quantify
the benefits (social, economic and environmental) that they expect to be realised.

When considering applications the Department will aim to ensure that authorities set
permit fees at a level intended to cover only their prescribed costs. Also, a set of Key

19537(9) of TMA



Performance Indicators (KPIs) have been developed by which permit authorities will
be able to demonstrate that they are operating their permit scheme in a fair and
equitable way.

Option 1: Standard Permit Fee Model

46.

47.

In the 2005 consultation it was proposed that there would be a standard set of permit
fees across all authorities operating a permit scheme.

There are some benefits which could be derived from having a national fee structure,
primarily as regards certainty for utility companies. However, highway authorities
have different operational costs across their road networks. If a standard fee was
introduced, it would exclude some authorities from operating a permit scheme as the
fee would be too low to recover sufficient costs of operating the scheme from other
activity promoters. Conversely, a standard fee would also mean that some highway
authorities with lower operational costs across their road networks could produce
surplus revenue.

Option 2: Maximum Permit Fee Model

48.

49.

An alternative approach discussed by the PWG, and consequently consulted upon, has
been adopted instead. A maximum fee model is proposed, capping fee levels through
the Regulations and Statutory Guidance.

A local highway authority, as part of the application process to the Secretary of State
will have to provide evidence and justify the level of fees proposed in operating a
scheme in their area. Thus fees can differ from scheme to scheme within the maxima
(see table 4). The negative aspects of option 1 should therefore be avoided. There
could be a temptation for authorities to bid up to the maximum level but it is
anticipated that this will not happen given that the Secretary of State must approve
schemes before they come into effect (and has power to vary them)™*.

Types of Permit Schemes

Option 1: Non-standard Permit Schemes

50.

51l

The TMA provides flexibility in relation to what form a permit scheme system should
take. It would be possible to be prescriptive or non-prescriptive in relation to the
content of individual permit schemes.

If the Department chose to take a non-prescriptive approach, there could be a wide
range of non-standard permit schemes, which could lead to utilities having to adapt
their operations to accommodate the specific requirements of individual schemes.
Especially in a city like London where utilities will be dealing with many different
authorities, this could result in significant complications and additional running costs.

Option 2: Standard Permit Scheme

52.

As set out in the Regulations and Statutory Guidance, the process for applying for a
permit and which activities are covered by schemes will have certain common features
in all areas where a permit scheme is intended to operate. As well as providing
consistency across permit schemes it will maintain some features in common with the
noticing regime.

1 5534 and 36 of TMA.
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54,

55.

56.

S7.
58.

59.

A highway authority cannot operate a permit scheme until it has submitted a formal
application to the Secretary of State who may approve the application and give effect
to the scheme by Order. A highway authority, as part of its application to the
Secretary of State, must provide evidence to justify the permit scheme (including the
fee level) they wish to operate. The Secretary of State will seek to ensure that only
authorities which demonstrate the ability to operate an effective permit scheme
(working within the Regulations and having had regard to the Statutory Guidance)
will be granted approval.

Subsequent to the 2005 consultation , Ministers also made the decision that a highway
authority, under this option, may operate a permit scheme by:

e requiring permits for all roads, including minor roads, with each application being
scrutinised individually; or

e requiring permits for all roads but with the permit applications on minor roads
dealt with on an exception basis;

e requiring permits on main (e.g. traffic sensitive) roads, but use the new noticing
regime on the minor roads; or

e requiring permits on minor roads (i.e. category 3 or 4) only but use the new
noticing regime on categories 0, 1, 2.

Individual permit authorities have the discretion to decide what, if any, conditions are
to be attached to each permit they issue (such as the dates on which the activity may
or may not take place, or the way in which it is carried out). The types of conditions
that authorities can include in their schemes will be set out in the Regulations.

Subject to any conditions that may be attached, the permit will allow the promoter to:
e carry out the specified activity;

e at the specified location;

e between the dates and/or within the duration shown.

All this information related to a permit will be held on the authority’s permit register.

The purpose of a permit scheme system is not to prevent the legitimate right of
activity promoters and others to access their equipment, nor to prevent necessary
maintenance to the highway itself by highway authorities but to better control such
activities to minimise disruption and inconvenience.

Statutory Guidance for highway authorities preparing permit schemes has been
developed, as has a Code of Practice which is intended to provide an overall view of
how it is envisaged that permit schemes should work.

Costs and Benefits

Sectors and groups affected

e Highway Authorities

e Local Authorities

e Utility Companies (gas, electric, telecommunications, water)
e Public (road users, pedestrians, householders)



e Businesses, as road users and as frontagers

Race Equality Impact

60.

There are no race equality impacts to any of these proposals.

Environmental impact

61.

62.

The introduction of Permit Schemes is intended to reduce disruption on streets. It is
not possible to quantify the exact environmental impact at present. But it is
anticipated that by reducing congestion there will be an associated improvement in the
levels of air quality, as vehicle emissions, caused by stationary vehicles, will be
reduced.

The power provided by the Regulations for authorities to grant permits and apply
conditions to control activities on the street will facilitate greater co-operation
between highway authorities and utilities resulting in better planning and co-
ordination of both utilities’ street works and authorities own works for road purposes.
This in turn should result in better co-ordination of road excavations and a reduction
in duration of works.

Disability Impact Assessment

63. There are no disability impacts to any of these proposals. Existing legislation which
requires promoters to provide for people with disabilities remains.

Benefits

64. Any activity carried out in the street has the potential to cause disruption depending
upon how long it lasts, its location, its scale and how it is carried out. The benefits of
being able to better control these activities are:

e reduced occupation of the road by activities helps reduce congestion and
maximises the use of the existing network, improving reliability and making
journeys more predictable as well as making them faster. This makes journeys
easier to plan and reduces the amount of wasted or unproductive time;

e as congestion is reduced, pollution is also reduced, with benefits for air quality
and other aspects of the environment;

e business can operate more efficiently through the quicker and more reliable
delivery of goods, service of and access to customers etc;

e people are able to access their destinations more easily, saving time and effort;

e public transport can operate more reliably and provide a better service, potentially
further relieving congestion on the road by attracting motorists onto public
transport.

65. The fundamental difference between a permit scheme and the noticing system is that a

permit scheme enables the highway authority to be proactive, to take charge and
effectively manage and co-ordinate all activities (both utility and its own) on its roads.
This will enable better planning and co-ordination of activities and build good
working relationships between authorities and utilities. It is this shift in responsibility,
along with the new powers, that will enable all of the stated benefits to occur.



Economic benefits

66.

67.

68.

69.

70.

The key benefit to be derived will be from reduced disruption on the road network. It
is not possible to quantify the exact economic benefits at this stage, as this will depend
upon how widespread the operation of permit schemes is, and how effective they
prove in reducing disruption levels.

Two studies have been carried out in recent years to try to assess the level of
disruption caused by works? in the street. Halcrow produced a report in July 2004
for the Department for Transport which estimated the annual costs of disruption
caused by utility works in England in the year 2002/03 at some £4.3 billion. This RIA
bases its assessment of benefits on this work. In response to the 2004 report, National
Joint Utilities Group (“NJUG”) commissioned Professor Phil Goodwin to review
Halcrow findings. This study adopted a different approach and provided a £1 billion
estimate, or less, of the cost of congestion caused by street works. Although there is a
large variation, it does confirm that the economic cost of congestion has a significant
impact on the operation of the road network.

The Department for Transport consider that the Halcrow calculation is the more robust
because it draws on a larger disaggregated database. It is based upon the estimated
annual number of street works of 1.1 million. This figure was extrapolated from a
sample of 25 local authorities' notices and validated by the statutory undertakers.
Halcrow have recently revalidated the number of works, and the estimate is now some
1.2 million works a year.

NJUG estimate that the total number of works for their members is 2.4 million works
a year. Discussions have taken place between DfT and NJUG to understand these
differences. Halcrow have undertaken further work with NJUG which has validated
Halcrow's analysis of the number of works. On this basis, the number of works by
sector are shown in table 1 below:

Table 1: Estimate of the number of works by utility sector a year

Electricity | Gas Telecoms Water Total

Total 234,250 223,000 243,800 498,950 1,200,000

Source Halcrow Group

Halcrow provided detailed estimates of the disruption caused by individual works,
which can vary according to a series of factors, such as the duration of the work, the
traffic flow on the specific road on which they are carried out, whether the roads are
single or dual carriageway, the size of the works and even whether works are carried
out in rural or urban areas. Halcrow calculated that a works which is 50 metres long
in an urban road with a daily traffic flow of 40,000 vehicles might cause £25,000 of
disruption a day. In contrast, a 10 metre long works on a rural road with a daily
traffic flow of 4,000 vehicles may by comparison only cause £335 of disruption a day.
Table 2 below shows the extrapolated delay cost associated for each utility sector, as
calculated by the Halcrow methodology (for numbers of works estimated for 2002/3).

12 Works refers to street works - i.e. works in the highway by undertakers, usually utility companies of their
contractors, to install or maintain apparatus in or under the highway.
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72.
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74.

75.

Table 2: Cost of Congestion caused by street works by sector (pro rata on
numbers of works by each sector)

Electricity | Gas Telecoms Water Total

Congestion

cost £1,241m £1,202m £535m £1,382m £4.360m

Using Halcrow's figures, the possible direct economic benefits to road users
(including businesses, private drivers and public transport users) to be derived by a
reduction in disruption caused by utility activities by measures such as permit schemes
(based on the number of works carried out in a year) are set out in Table 3 below.
This does not include any assessment of a corresponding improvement in the
operation of the local authority road works on the network which will result from
better co-ordination and management of the road network. However we would expect
the benefits realised from the application of permits on Highway Authorities works to
be in line with utilities.

Table 3 shows the cost benefit that might be expected from running a permit scheme.
It is considered that the better planning and control of activities that permit schemes
should deliver will enable a greater reduction in disruption than that of noticing.

Table 3

% reduction in | Benefit for % of street works requiring permits
cong(_astion due to
permits

1% 10% 30%
1% £0.43m £4.3m £12.9m
2% £0.86m £8.6m £25.8m
5% £2.15m £21.5m £64.5m
10% £4.3m £43.0m £129.0m
The above estimate is based on 1.2 million works a year

Halcrow estimate that the increased powers from the TMA and NRSWA may provide
a 10% improvement in the overall delay cost arising from street works. If the
introduction of permits was to deliver just a 3% reduction in congestion, then the
benefits would outweigh the costs (see Annex B) .

Whilst no accurate figures are available for the number of works carried out by
highway authorities (as against utilities), it is generally thought to be a similar
number. The disruption figures produced by Halcrow do not include disruption
caused by an authority's own works, so on that basis the overall level of disruption
caused by works and the benefits from reducing that disruption is likely to be higher
than stated above. The better co-ordination and planning of road and street works
together will lead to better management of the network and enhance the overall
benefit of permit schemes.

These savings may be realised by:
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e reducing the level of occupation associated with works. Doing less work is not an
option as the amount of work is driven by customer or regulatory demand or the
need to maintain the infrastructure. However there is an opportunity to undertake
works in a more efficient manner with better planning and co-ordination between
and within organisations. Better planning of works should also ensure that works
sites are not left unoccupied and that the minimum occupation period is attained
for each work;

e moving the period of occupation to a period where there will be less impact. It
would be feasible to move a significant number of works into periods of lower
traffic volumes, undertaking works at less disruptive times, thus reducing the
overall delay cost. This may be where the most significant delay cost savings
could be gained;

e moving the works to a location where there will be less impact. However as there
will only be a very few works where such an approach could apply, there will be
limited scope for achieving any delay cost savings by this means.

We anticipate that highway authorities in the larger urban areas, such as London, will
apply to operate permit schemes. In such areas, streets are more congested and greater
benefits from reducing congestion would be expected. The Department is committed
to reviewing the first permit schemes after a year of operation. This will provide
evidence as to whether permit schemes are delivering the expected benefits, over what
type of streets the greatest benefits are realised (i.e. minor vs. major roads) and how
great the benefits are. It may be that, for example, savings could be made by focusing
on specific works or specific types of works and that concentrating efforts on the
works that contribute most towards the overall congestion cost figure will reap the
best rewards.

Social and environmental benefits

77.

78.

As with the economic benefits, it is not possible to quantify the exact social and
environmental benefits at this stage, as this will depend upon how many areas are
covered by permit schemes, and how effective they prove in enabling better planning
and management of activities.

In terms of social benefits, reducing disruption from activities means that:

e business can operate more efficiently through the quicker and more reliable
delivery of goods and service of customers;

e people are able to access their destinations more easily and reliably, potentially
reducing frustration, and saving time and money;

e public transport can operate more reliably, potentially further relieving congestion
on the road by maximising the use of the existing network;

e emergency services have quicker access to emergency sites;

e Dbetter co-ordination and planning should reduce the duration of activities leading
to reduced inconvenience to public and businesses:

o this better coordination and the availability of better information about works and
potential works should assist businesses and the public in planning and carrying
out their journeys resulting in considerable reductions in travel costs and more
reliable journeys.
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Costs
81.

82.

83.

84.

85.

86.

The operation of a permit scheme would place the authority in a better position to
publicise in advance any forthcoming activity:

e to forewarn the travelling public and transport operators of impending works,
which would enable them to plan around them thereby saving time and money and
reducing potential disruption; and

e to allow residents and businesses affected by the activity to be in a position to
plan around them and minimise the impact.

There will also be environmental benefits in giving highway authorities greater
control over utility activities and ensuring that they subject their own activities to
equally high standards:

e reductions in disruption and congestion caused by activities will also mean
reductions in pollution and emissions, including CO2, which will benefit people
living, working or travelling in the areas affected;

e reduction in inconvenience caused to the public and business where activity
duration may be reduced i.e. reductions in the noise that activities create for those
living or working nearby.

Permits schemes will impose additional costs on utility activity promoters who have to
apply and pay for permits to carry out their activities in the street.

It will not be mandatory for highway authorities to run permit schemes, nor do we
expect all highway authorities would wish to do so. Those authorities that choose to
run schemes (if approved by the Secretary of State by Order) may incur additional
costs even though they will not pay a fee for their own permits. These costs would
result from the improved communication internally within the authority including
running a central IT system. However we would expect that many authorities are
doing this already (see paragraph 30 above). Such that there may be no additional
costs.

Estimating costs related to Local Highway Authority led permits is problematic as
there is no robust information on the number of works carried out by Local Highway
Authorities (as currently they do not have to record this information).

In applying to the Secretary of State to operate a scheme, will be required to provide
evidence that the cost of running the scheme will be offset by the expected benefits.

Also the highway authority, as part of the application process to the Secretary of State,
will have to provide evidence and justify the level of proposed fees to be charged to
utility promoters in operating the scheme in their area. In assessing the fee levels, the
Department will be guided by the Treasury’s Fees and Charges Guidance. We have
committed to review the effectiveness of permit schemes a year after the first scheme
comes into operation. This commitment includes reviewing the permit fee levels.

Table 4 shows the maximum fee levels proposed for different types chargeable to
utility promoters.

Table 4
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Proposed maximum fee levels
per permit or Provisional Advance Authorisation
Road category Road category
0-2&TS 3&4nonTS
Application fee for Major | £105 £75
Activity permit (covering
Provisional Advance
Authorisation)
Major Activity permit | £240 £150
issue fee
Standard Activity permit | £130 £75
issue fee
Minor Activity permit | £65 £45
issue fee
Immediate Activity | £60 £40
permit issue fee
Provisional Advance
Authorisation
category 0, 1 and 2 and traffic sensitive streets £40
category 3 and 4 non traffic sensitive streets £35

A Permit Authority will be able to design their schemes to allow for discounts. This
allows authorities flexibility to respond to different circumstances and possibly offer
incentives for certain behaviours. This may apply when one or more promoters are
collaborating to reduce the impact of their works. In order to encourage the widest
possible co-operation in their permits schemes, Permit Authorities should provide that
where highway authority promoters are collaborating with undertakers, those
undertakers will be eligible for a discount. Regulations also prescribe for
circumstances when no fee will be payable.

Annex C provides the rationale used in calculating these fees. The proposed permit
fees have been developed with a sub group of local authorities and presented to the
PWG. However a consensus was not reached between highway authorities and utility
promoters for the level of fees and the Department has taken account of the views of
both sides in determining the maximum fee levels.

Where an authority chooses to operate a scheme, it will be able to offset the income
which it receives in permit fees from utility promoters’ activities against that
proportion of the costs of operating the scheme relating to the utility promoters only.
Authorities  should not use permit fees to subsidise the cost of carrying out their
network management duties. They will need to set the cost of operating the scheme in
relation to authorities’ own activities against the benefits derived from running the
scheme identified above. Evidence will need to be provided in a highway authority's
application to the Secretary of State that the authority has considered this.

The fee payable for a variation to a permit will be set by reference to the category of
road involved. The Statutory Guidance envisages that if a permit holder finds that it
cannot comply with the terms of its permit, including any of the conditions attached -
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for instance if it cannot complete the work by a specified deadline or it wishes to
excavate a greater proportion of the road than originally proposed - then it should
apply for the permit to be varied or extended.

The maximum variation fees have been set at a low level to encourage activity
promoters to inform the permit authority of any changes at the earliest opportunity. It
was considered that if variation fees were set higher, utility promoters may be
disinclined to apply for a variation, creating problems if, when carrying out the
activity, the original terms could not be met.

In a small number of cases varying the nature of an activity may push it into a
different activity category. In that case, rather than just the appropriate variation fee
being charged, it is envisaged that the activity provider would also be required to pay
the difference between the two categories i.e. minor to standard. The additional cost
this difference imposes would be the same (other than the variation fee) as the amount
the person applying for the permit would have had to pay in the first place if it had
assessed the extent and length of the activity correctly.

Permit applications must wherever possible be made electronically. The Statutory
Guidance encourages consistency across all permit schemes with the requirements set
out in the Technical Specification for Electronic Transmission of Notices (EToN). All
applications must be made electronically by July 2009 for all statutory undertakers
and highway authorities. Implementation of the Regulations for Street Works
(Registers, Notices Directions and Designations (England) 2007/1951 will require
changes to both activity promoters and highway authority computer systems to
accommodate EToN and therefore costs have been accounted for within that
consultation. There may be some minor upgrades needed for those areas operating
permit schemes but we do not consider that this will be significant to either activity
promoters or highway authorities.

Balance of costs and benefits

94.

95.
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The TMA imposes a number of duties and provides a number of powers for local
authorities, all linked to the better management of their road networks with the aim to
reduce congestion and disruption. Some of those duties and powers will involve
authorities in costs. But within the TMA there are also potential revenues that can
offset authorities costs, although the TMA is, not in itself, a finance scheme.

It is recognised that individual elements of the TMA, such as permit schemes, will
involve net costs for utilities. In this case it is important to look at the overall costs
against the benefits. The benefits of permit schemes are essentially economic,
environmental and social rather than financial. Resulting in better network
management and reduced disruption and are provided to the whole community and
country, rather than solely to the narrow interests of the industry.

Permit schemes have the potential to bring benefits to road users, local residents and
businesses through better control and planning of potentially disruptive activities in
the street. They also offer the possibility of a less fragmented way of administering
such activities than at present. Set against that, if permit schemes are not efficiently
operated there is a risk that they could increase costs for those operating them and
those obliged to apply for permits and their customers, without realising
corresponding benefits.
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The details of how schemes will work have been drawn up to reflect the fact that the
level of input required both by those operating schemes and those having to apply for
permits will be greater in relation to those activities which have the greatest potential
to cause disruption. For example permit applications for the more major schemes are
required further in advance than for smaller schemes. This should ensure that schemes
deliver the greatest benefits in terms of reduced disruption.

There is a cost involved in introducing and operating a permit scheme. Fees will be
set at a level intended to cover the additional cost of running the proportion of the
scheme attributable to utility activity promoters, beyond the costs of running the
parallel coordination regime based on notices under NRSWA. It is not intended that
they should produce surplus revenue for the highway authority.

It is likely that a percentage of the costs (based on an efficiently run business) incurred
by utility companies in the payment of fees will be passed on to their residential and
business customers through utility bills. This is an issue for the Regulatory bodies.

Utility promoters will need to pay for permits for those of their activities which are
subject to permit schemes. The additional costs to them will fall into two categories:

e the permit fees themselves; and

e any changes required to their operating systems to allow them to apply for and
handle permits.

The overall costs imposed on utilities by permit fees will depend upon a series of
factors. Firstly, the number of authorities approved to operate permit schemes. There
are approximately 150 local highway authorities in England which would be entitled
to apply to operate a permit scheme. In addition, the Secretary of State for Transport
(through the Highways Agency) and the Secretary of State for Culture, Media and
Sport (through the Royal Parks Agency) are also able to operate schemes on the road
networks for which they are responsible. It is not possible at this stage to estimate
how many authorities will either apply to operate schemes or be approved to do so.

The second factor is how many activities will be carried out that will require a permit.
Again, it is not possible to estimate with any certainty the level of activities which will
be carried out in the future. Detailed figures from the Halcrow study are available for
activities carried out annually between 2001/2 and 2003/4. Because the Street Works
(Registers, Notices, Directions and Designations) (England) Regulations 2007 no1951
make a series of changes to how different activities are classified and permit fees are
based on these categories, it is not possible to calculate the exact total cost which the
payment of fees would impose on promoters in the future. That said, the Halcrow
figures suggest that an average of 7,500 utility activities were carried out in each
authority area in 2003/04. The costs for individual promoters will also vary according
to the different nature of the activities that they carry out, given the differing fee levels
for different activities.

The indicative costs imposed by running permits schemes incurred by utilities,, based
on the maximum fee levels set out in table 2, are outlined at Annex B. It is estimated
that if 30% of street works require permits, the cost to utilities could be £36.3M. If
compared to the benefits from reduced congestion at table 3, a 3% decrease is
estimated to deliver £38.7M benefit. These benefits are estimated on utility
promoters’ activities only and may be expected to increase if all activity promoters’
activities are included.
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The differing levels of maximum permit fee for different types of activities are
deliberately set so that the higher charges fall on those activities more likely to cause
significant disruption (such as the example at para 69 causing disruption to the value
of £25,000 per day), where the permit authority would need to consider their impact
more closely. Different fee levels provide the permit authority with an opportunity to
encourage utility companies to carry out activities in a less disruptive and quicker
way. If it were possible to reduce the duration of an activity (for instance so that it
lasted nine rather than 11 days) then this might mean it would be come under a lesser
activity category in Table 3, i.e. "standard" rather than "major" activity, in which case,
the fee which the undertaker had to pay would also be lower.

To use the example at para 69 again, if a permit authority was only content to issue a
permit on the basis that the work was completed in seven days rather than the eight the
promoter was proposing, and the activities were completed to that new deadline, then
the amount of disruption caused by the activities could be reduced by £25,000.

The TMA has put a requirement on highway authorities to positively manage their
networks and also to take note of neighbouring networks. This positive management
must be focussed on minimising delays and inconvenience to all highway users who
have had that network provided for their own travel purposes and for which
undertakers have been granted the right to use the network for the distribution of their
services. Thus the main beneficiary is society as a whole and will be seen by:

e an improvement in information as a result from taking a positive approach to
issuing permits. Refusal to issue permits where information is incorrect or
incomplete is thought to be more effective than giving fixed penalty notices;

e this improvement in information will, over time, help to reduce costs borne by the
highway authority as checking of permit applications can be reduced to those
checks required to concentrate on co-ordination, minimising of disruption etc;

e permit applications more accurately reflecting the works being carried out, again,
enable the local highway authority to concentrate their resources on actual activity
requirements not possible requirements (i.e. notices for works that are eventually
cancelled or abandoned);

e the general change in culture within the industry that will be necessary to meet
permit requirements provides an opportunity to improve overall the whole
approach to working on the highway. This, in turn, gives the opportunity to move
forward in providing accurate and positive information to all users of the public
highway, thus reducing the negative reputational views currently expressed.

On balance, the Government believes that the benefits that permit schemes could
deliver through reduced disruption for all road users, better value for money for road
maintenance expenditure and reduced negative environmental effects outweigh the
additional costs which schemes impose on utilities carrying out activities.

The Government intends to evaluate the operation and details of permit schemes after
the schemes have been in operation for 1 year, to ensure that the right balance has
been struck between costs and benefits, and to see whether any changes to the scheme
may be needed (including in relation to the level of permit fees). The Secretary of
State has power to vary or revoke a permit scheme under s36 of the TMA and can use
this power to make any changes to schemes he considers appropriate (following
consultation) in the light of the review.
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The work undertaken by NJUG indicates that there will be a significant cost to the
utility sector of implementing these regulations. This is based on an estimate of the
number of works undertaken by each sector. These figures have been difficult to
compile but NJUG estimate that that the total number of works for their members is
2.4 million works a year. This seems high compared with figures from the earlier
Halcrow study that estimated 1.1m works a year for all utility sectors. If the number
of works is higher, and further validation of the Halcrow’s methodology disputes this,
the costs of congestion would increase. Assuming a linear relationship between the
number of works, and the associated congestion, the Halcrow calculations would
suggest a minimum congestion cost of £8.6 billion.

Small Firms Impact Test
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The Department of Trade and Industry's Small Business Group was consulted prior to
the original consultation in 2005. It was thought that the impact on small business
should be limited as the introduction of permit schemes would predominately affect
local and national highway authorities and utilities (i.e. water, gas, electricity and
telecommunication companies).

The smaller telecommunication companies are represented on the working group
drawing up details of permit schemes by a nominee put forward by the UK
Competitive Telecommunications Association (UKCTA).

Representatives of small businesses were also consulted as part of the recent follow-
up public consultation on the revised proposals.

Competition Assessment

113.
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A competition filter test on the likely effect of the Regulations was completed.

The Regulations would affect four sectors within the private sector relating to
management of the infrastructure of services: (i) water utilities, (ii) electricity
utilities, (iii) gas utilities and (iv) telecommunications utilities.

Water and electricity companies (such as Thames Water and EDF Energy
respectively) operate on a regional basis, rather than in direct competition to each
other. In the water sector companies operate local and regional monopolies. In the
electricity sector, the distribution businesses operate on a regional basis, rather than in
direct competition with each other. The gas sector has regional distribution networks
that operate as regional monopolies similar to the electricity companies. Given that,
we do not believe that the regulations would have a significant effect on competition
in any of the three sectors.

The telecommunications sector has been deregulated since the privatisation of BT in
1984 and different companies are in direct competition with each other in relevant
areas such as residential and business access. =~ OFCOM has found that BT has
Significant Market Power in these areas, with around 80% of the UK market.

We do not believe that there would be implications for competition in establishing
permit schemes, as scheme operators would be expected to deal with applications for a
permit on a non-discriminatory basis. That will apply both in terms of permit
authorities treating applications from different utility activity promoters on an equal
footing with each other, and equally with their own highway activities. It is possible
that some businesses may incur greater costs in setting up new systems to improve the



management of their activities. However, it is unlikely that such costs will be
sufficient to have implications for competition.

Enforcement, sanctions and monitoring
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The Regulations provide Authorities with a number of sanctions which they may use
to achieve compliance with permit schemes.

Regulation 18(1) enables Authorities to issue notices in respect of non-compliance,
and to propose remedial action which should be undertaken within the timeframe set
in the notice.

Regulation 18(3) builds on these notices, and provides that where an undertaker has
not taken the remedial action within the timeframe, the Authority may take such steps
as it considers appropriate having regard to the original non-compliance, at the cost of
the undertaker.

Regulation 19 provides that it is a criminal offence for an undertaker or someone
acting on its behalf to undertake works without a permit. The offence carries a
maximum fine of level 5 on the standard scale (currently £5000). Regulation 20
provides that it is a criminal offence for an undertaker or someone acting on its behalf
to undertake works in breach of a condition. This offence carries a maximum fine of
level 4 on the standard scale (currently £2500).

Regulations 21 to 28 (and Schedules 1 and 2) authorise Authorities to issue Fixed
Penalty Notices (FPNS) in respect of the criminal offences. FPNs offer the offender an
opportunity to discharge liability for an offence by paying a penalty amount. The
penalty amount is £500 for working without a permit, but a discounted amount of
£300 is available if payment is made within 29 days For working in breach of a
condition the penalty is £120 and the discounted amount £80.

The Department is committed to review permit schemes after a year of operation of
the first scheme to provide evidence that permit schemes are delivering the expected
benefits. To this end a contract has just been let to carry out and review parts of the
TMA including the operation of permit schemes. The review will evaluate the
performance of permit schemes against:

e the current baseline;
e highway authorities not operating permit schemes;

e how schemes operated over different roads compare in delivering benefits i.e.
highway authorities' operating schemes on certain categories of roads (e.g. traffic
sensitive), compared to those operating over all roads;

and in particular will have regard to the appropriateness of permit fees set.

Implementation and Delivery Plan
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125.

The Secretary of State will use a Statutory Instrument (The Traffic Management
Permit Scheme (England) Regulations 2007 or “the SI”) to provide for better
coordination of street works.

The SI will be laid before Parliament ion 18 July 2007. At this point, copies of the SI
and this RIA will be available to stakeholders via the Department for Transport’s
web-site.
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The SI will take effect once parliament procedure has been completed, whichh
provides a six month preparation period to allow the industry to familiarise itself with
the regulations.

Post Implementation Review

127.

In the past, the Government has undertaken periodic reviews of all the codes of
practice under NRSWA and their accompanying regulations. The Government has
set up a contract to monitor the operation of the new regime under the TMA, and in
particular The Traffic Management Permit Scheme (England) Regulations 2007 and
the accompanying Statutory Guidance and Code of Practice within 1 year of the first
schemes coming into force. Work is currently underway to establish the baseline
data..

Summary and recommendation
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129.

130.
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132.

133.

The Government is committed to reducing congestion across the road network, and
to realise the economic, social and enviromental benefits that this brings.

The proposed permit regulations will establish a framework for a highway authority,
should they chose to do so, to set up and operate permits schemes that will encompass
the management and co-ordination of both utility street works and a highway
authorities own works.

When applying to the Secretary of State to operate a permit scheme, an authority must
provide evidence to justify their operating a scheme. In so doing they must quantify
the benefits (social, economic and environmental) that they expect to be realised and
demonstrate how they will achieve parity in operating the scheme between their own
activities and those of utilities.

When considering applications the Department will aim to ensure that authorities set
permit fees at a level that does not exceed the prescribed costs ie the costs of operating
the permit scheme in relation to undertakers only.

All costs used in this RIA are indicative. We consider the social, economic and
environement benefits that permit schemes will bring outweigh the potential costs.
The Department has in place an evaluation contract to monitor the performance of
permits schemes. This will provide evidence for the benefits delivered against current
baseline and compare with highway authorities operating under the noticing regime.

It is recommended that the legislative backing be given to the operation of permits
schemes.

Table 5 - Summary of costs and benefits

Option Total benefit a year Total costs a year

a. Do nothing nil nil

b.Permit Scheme | £38.7M (if schemes £36.3M operated over 30%
operated over 30% of roads) | of roads)

12. Declaration

| have read the regulatory impact assessment and | am satisfied that the benefits justify the

costs



Signed Rosie Winterton.

Date10th July 2007.

Contact point

For further information, please contact Ann Colley, Traffic Management Division,
Department for Transport, Zone 2/09 Great Minster House, 76 Marsham Street, London
SWI1P 4DR; Streetworks.Consultation @dft.gsi.gov.uk.



Annex A: Pemits Working Group (PWG) membership

Representatives from the following organisations attend the PWG:
Department for Transport

EDF Energy

Openreach

Suffolk County Council

SP Power Systems

Derbyshire County Council

Transport for London

Verizon Business

National Grid

Thames Water

Wales National Assembly

National Street Works Highways Group
National Joint Utilities Group

Highway Agency

Blaenau Gwent CBC



Annex B - Summary of Costs

The following table considers indicative costs that may be incurred by Utilities in the
operation of permit schemes.

Summary of costs for utilities

Across All Sectors (DfT Assumption)
% of activities requiring Permit (based on 1% 10% 30%
Halcrows figure of 1.2M per year)
Number of Permits Issued 12,000 120,000 360,000
*Cost for processing invoices £240k £2,400k £7,200k
**Permit handling costs £240k £2,400k £7,200k
Permit Fees £729k £7,290k £21,870k
Total costs £1,209k £12,090k £36,270k
Benefit delivered (based on Halcrow figures)
1% reduction in congestion due to permits £43k £4,300k £12,900k
2% reduction in congestion due to permits | £860k £8,600k £25,800k
3% reduction in congestion due to permits £1,290k £12,900k £38,700k
5% reduction in congestion due to permits | £2,150k £21,500k £64,500k
10% reduction in congestion due to permits | £4,300k £43,000k £129,000k

* NJUG, in their consultation response, suggested that it will cost a utility £40 to process
each invoice it receives from an authority operating a permit scheme. On this basis we have
assumed as worst case scenario that each invoice received will relate to the granting of 2
permits. It is expected that a permit authority will invoice a utility on a monthly basis, but
most likely to invoice quarterly, giving the opportunity to further reduce costs. This is an
issue for the individual permit authorities to define in their schemes.

* *NJUG have suggested that there will be a handling costs incurred by them of £20 for each
permit

Assumed main costs of system upgrade included in Notices RIA. Additional costs for
permits considered to be negligible.

It is reasonable to assume that HAs will incur additional costs for applying Permits to their
own works. However as we have not included associated benefits for the highway authorities
we have not included these costs.

The FPN charge for breeching a condition of a permit is the same as for the Notices regime.
The Street Works (Fixed Penalty) (England) Regulations 2007 RIA dated 10 July 2007
provides rational and costings of FPNs for notices. We have not included this here as it is
assumed that the number of FPNS for notice condition error directly equates to that of
permit conditions breech. As notices considers the whole of works it would be double
counting.

With the greater co-ordination required for both the Permits and Noticing regimes there is
expected to be a need for more extensive site surverys prior to applications. This has not
been costed in this RIA as it has been included in the Notices RIA for all expected works so




| would therefore be double counting.




Annex C: Rationale used in calculating permit fees:

C-1.

C-2.
C-3.

C-4.

C-6.

C-8.

The fee levels set out in the permit regulations were drawn up following an analysis
carried out of information provided by a range of local authorities and after discussion
at PWG and at a workshop held with local authority and utility representatives. We
believe these figures come from a reasonably representative range of authorities
across England.

The process of compiling figures was "bottom up".

Three levels of highway authority staff were identified in the issuing of permits Street
Works Officers, Street Work Co-coordinators and Traffic Managers.

From the information a ‘'median matrix' was produced to provide an average (median)

time for each task associated with issuing a permit. This involved:

e estimating the input required for each of the three levels of staff, for each task in
the process of dealing a with a permit, across each category of activity;

e estimating the proportion of each task to discount, across each category of
activity, because it was already being carried out under the existing co-ordination
duty under NRSWA,;

e applying costs for staff;

e allowing for overheads associated with operating the permit system.

The method of calculating the fees involved combining the results of many
calculations, each involving several components, each of those with various
assumptions. There is therefore inevitably some uncertainty in the outcome but the
process does build on the experience of authorities working in this area; it allows the
fee levels to reflect the work involved for different categories of activities; by using
the median based figures (as described above) to set the maximum fee levels, the risk
of the initial fees being higher than they need to be is diminished. The maximum fees
are set currently as national figures.

It has to be recognised that the permit scheme is a new concept for which there is no
benchmark. Once schemes are operating, and as they are monitored, more
information will be gained on levels of fees that will allow the proper proportion of
authorities' costs to be covered, and no more. At that stage the basis of assessment is
likely to be on the totality of costs and fees and not on their individual components.

These regulations set the maximum fees near to the figures calculated as outlined
above for each category from the median data from the group of authorities. The
figures were mostly rounded to the nearest £5 to produce the fee levels shown in the
table. Using the median data to provide an maximum will allow the authorities with
lower costs to go ahead (subject to meeting any other requirements and gaining the
approval of the Secretary of State) and should encourage authorities to develop
efficiently operated schemes. Individual authorities will still have to demonstrate their
cost basis in applying to run a scheme.

The overall cost to activity promoters of fees is based not just on the fees themselves
but on the numbers of activities in each category. The predominance of activities that
are minor works and on the non traffic sensitive category 3 and 4 roads therefore has
considerable influence on the total.



Potential overall costs imposed on utility activity promoters by permit fees:

Annex C

Activity | Total number of street works | Fees proposed (4 % of all street
type (2003-4) works
require permits
(EK) *c
Total 17% of |83%of |Road | Road | Total | Total | 1%/ 10%/| 30%
total total stree| Categol Categol fees fees
street works 0-2 3-4 for all | for all
works that are road | road
that are | attributab categor] categor
attributabl to road 0-2(£k)| 3-4(Ek)
toroad | category
category | 3-4 non
0-2and | TSve
TS *a | *b
Major** | 1,911 | 3,249 15,862 | 345 225 1,121 | 3,569 |47 | 469 | 1,407
Stan 282,299 | 47,991 | 234,308 | 130 75 6,239 | 17,573 | 238 2,381 7,144
dard
Minor 514,769 | 87,511 427,258 | 65 45 5,688 | 19,227 | 249| 2,491 7,474
Immediat¢ 383,820 | 65,249 | 318,571 | 60 40 3,915 | 12,743 | 167| 1,664 4,997
Total 1,200,00( 204,000 | 996,000 16,963 | 53,112 | 701| 7,007 21,022
The above figures do not take into account possible variation fees.
Assume that 20% of major activities require a variation , 10% of standard 28 | 283 | 848
activities and
5% of minor and immediate activities (where there is little opportunity to cha
in very
short duration activities).
With £40 variation fee on cat 0-2 roads and £35 on cat 3 and 4 roads, then the
additional
costs for variations would be:
Total including variations 729| 7,29( 21,87(
costs attributable to road category 0-2 and traffic sensitive 125/ 1,25( 3,750
costs attributable to road category 3 and 4 non traffic sensitive 604( 6,040 18,11

*a: 17% based on average weighted split (weighted by number of street works)
*h: 83% based on average weighted split (weighted by number of street works)
*c :Some permitting authorities will not include all their roads on a permit scheme
**: Fees for major activities include cost of Provisional Advance Authorization

NB all costs are rounded to nearest thousand (k)
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