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STATUTORY INSTRUMENTS

2006 No. 606
PENSIONS

The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions Order 2006

Made - - - - 8th March 2006
Laid before Parliament 20th March 2006
Coming into force - - 10th April 2006

At the Court at Buckingham Palace, the 8th day of March 2006
Present,

The Queen's Most Excellent Majesty in Council

Her Majesty deems it expedient to consolidate the provisions concerning pensions and other grants
in respect of disablement and death due to service in the naval, marine, military, air forces, nursing
and auxiliary forces of the Crown by Order in Council in pursuance of section 12(1) of the Social

Security (Miscellaneous Provisions) Act 1977 M

ACCORDINGLY, Her Majesty, in exercise of sections 12(1) and 24(3) of that Act, and of all
other powers enabling Her in that behalf, is pleased, by and with the advice of Her Privy Council,
to order, and it is hereby ordered, as follows:

Marginal Citations
M1 1977c.5.

PART I
GENERAL

Citation, commencement and interpretation

1.—(1) This Order may be cited as the Naval, Military and Air Forces etc. (Disablement and
Death) Service Pensions Order 2006 and shall come into operation on 10th April 2006.

(2) In this Order, unless the context otherwise requires and except where otherwise provided in
the Order, an expression for which there is an entry in the second column of Schedule 6 shall have
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the meaning given against it in the third column of that Schedule or, as the case may be, shall be
construed in accordance with the instructions given against it in that column.

Interpretation — further provision

2.—(1) In this Order, a person shall be treated as being in receipt of any retired pay, pension,
allowance or other continuing benefit awarded to him under this Order notwithstanding that the
retired pay, pension, allowance or other benefit, or any part of it, is, by virtue of any provision of
this Order, being administered or otherwise applied for any purpose or paid to some other person.

(2) Where an allowance awarded under this Order in respect of a child of a deceased member of
the armed forces is withheld or reduced under article 55, the member's surviving spouse, surviving
civil partner, dependant who lived as a spouse or dependant who lived as a civil partner who has
the child under his or her control or in his or her charge shall be treated as being in receipt of the
allowance notwithstanding that it is so withheld or reduced.

(3) A condition for the award of any pension, allowance or grant under this Order that a person
is, or as the case may be, was, in receipt of retired pay, pension, allowance or other award under
this Order or under a 1919 to 1921 instrument, shall be treated as satisfied if that person is, or as the
case may be, was, in receipt of any payment made by the Secretary of State with the consent of the
Treasury which is analogous to that retired pay, pension, allowance or other award.

(4) In this Order, any question as to whether a person—

(a) is an adopted child, or is a parent by virtue of having adopted a child, shall be determined
as if any adoption effected by a person who at the date of the adoption had a spouse or
civil partner and was not separated from that spouse or civil partner, had been effected by
those 2 spouses or civil partners jointly;

(b) is a grandparent, step-parent, brother, sister, half-brother, half-sister, stepbrother, stepsister
or grandchild, shall be determined as if—

(1) any child adopted jointly by 2 persons who at the date of adoption were spouses
or civil partners, or by a person who at that date had a spouse or civil partner and
was not separated from that spouse or civil partner, was the legitimate child of those
spouses or civil partners,

(i1) any child adopted by a person who at the date of adoption had no spouse or civil
partner or was separated from his spouse or civil partner, was the legitimate child
of that person,

(iii) any child born illegitimate had been born the legitimate child of his father and
mother.

(5) Subject to article 44(7), any condition or requirement laid down in this Order for an award,
or the continuance of an award, or relating to the rate or amount of an award, shall, except where the
context otherwise requires, be construed as a continuing condition or requirement, and accordingly
the award, rate or amount shall cease to have effect if and when the condition or requirement ceases
to be fulfilled.

Rank or status

3.—(1) Where, for the purposes of any award under Part II or III or this Order in respect of the
disablement or death of a member of the armed forces, the member's rank has to be determined, it
shall be determined by reference to the relevant rank of the member as set out in Part I of Schedule 1
or Part I of Schedule 2 respectively.

(2) Subject to the following provisions of this article, the relevant rank of a member shall be
whichever is the highest of the following ranks, namely—
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(@

(b)

(©

(d)

(e)

®

the substantive rank held by him on the date on which he was last on full pay prior to the
termination of his service;

where on that date he held war substantive rank, or paid temporary or paid acting rank
which would then have been allowed to reckon for the purpose of calculating service
retired pay or the rank element of a service pension if he were eligible for such retired
pay or pension, that war substantive rank, or paid temporary or paid acting rank, as the
case may be;

the substantive, war substantive, paid temporary or paid acting rank held by the member
on any of the following dates, namely—

(i) the date on which he sustained the wound or injury, or was first removed from duty
on account of the disease, on which the claim to the award is based,

(i1) where the member suffered aggravation of the injury on which the claim to the award
is based (being aggravation which, in the case of death, persisted until death) as a
result of service after the date mentioned in subparagraph (c)(i) of this paragraph,
the date of the removal from duty on account of the aggravation, or, if there was no
such removal from duty, the date of the termination of his service;

in the case of an award in respect the death of a member of the military forces who held
brevet rank, that rank, so however that the brevet rank of colonel shall be treated as being
the equivalent rank of lieutenant-colonel;

in the case of an officer in the air forces transferred from a non-flying branch to the general
duties branch for aircrew duties, or of an airman re-mustered to an aircrew category, the
substantive, war substantive or paid temporary rank held immediately before his transfer
or re-mustering;

in the case of a member of the air forces who, immediately before becoming such a
member, was a member of the military forces, and who was transferred to the Royal Air
Force for aircrew duties in the general duties branch or for duties in an aircrew category
or to the Royal Air Force Regiment, the rank which is equivalent to the substantive or war
substantive rank in the military forces which he held immediately before his transfer.

(3) In the case of a member of the Reserve or Auxiliary Forces, the relevant rank shall be—

(@

(b)

(©

the paid rank held by him or, where pay was not in issue, the rank for which pay would
have been in issue if he had been entitled to receive pay, on the date on which he sustained
the wound or injury, or on which he was first removed from duty on account of the disease,
on which the claim to the award is based; or

if there was no such occurrence, the highest rank (ascertained in accordance with the
provisions of subparagraph (a) of this paragraph) held by him during the relevant period
of service; or

where the member suffered aggravation of the injury on which the claim to the award is
based (being aggravation which, in the case of death, persisted until death) as a result of
service after the date or period mentioned in subparagraphs (a) and (b) of this paragraph,
the date of the removal from duty on account of the aggravation, or, if there was no such
removal from duty, the highest rank (ascertained in accordance with the provisions of
subparagraph (a) of this paragraph) held by him during such service.

(4) Where death is the result of, or is hastened by, more than one injury and different ranks
were held when some or all of the injuries were sustained, an award under Part I1I shall be at a rate
calculated by reference only to the higher or highest of those different ranks.

(5) For the purposes of an award in respect of the death of a retired officer who has been recalled
to service or otherwise taken into employment as a commissioned officer, the relevant rank shall
be the rank in which he was employed, or the rank appropriate to the appointment in which he was

3
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employed, at the date on which he was last on full pay prior to the termination of his service, or at
any of the dates mentioned in paragraph (2)(c), whichever is most favourable.

(6) As regards members of the naval forces, the provisions contained in the principal Naval
Regulations as to equivalent ranks of officers and ratings for the purposes of retired pay, pension or
like grant thereunder, and as to the classification of different categories of ratings, shall have effect
for the purposes of this Order.

(7) As regards members of the military forces, the classification of the ranks of soldiers set out
in the Pension Warrant shall have effect for the purposes of this Order.

(8) As regards members of the air forces, any references in this Order to a warrant officer shall

be treated as excluding a reference to a warrant officer, 2" class, and any reference to an aircraftman
shall be treated as including a reference to an aircraft apprentice, an apprentice clerk and a boy
entrant.

(9) For the purposes of any award under this Order, a Chaplain to the military forces shall be
treated as holding the rank which is laid down as appropriate in his case in the Pay Warrant and
a Chaplain to the naval or air forces shall be treated as holding such rank as is, in the opinion
of the Secretary of State, appropriate in his case having regard to the length of his service, and
the provisions made in the principal Naval Regulations or, as the case may be, the principal Air
Force Regulations, as to the grant of retired pay, pension, allowances or gratuities to or in respect
of Chaplains with that length of service.

(10) Where the relevant rank held by the member is not one mentioned in Schedule 2, for the
purposes of this Order his relevant rank shall be such as the Secretary of State shall determine in
the light of the available evidence.

(11) The foregoing provisions of this article shall, where appropriate, apply in relation to women
members, any reference to a rank being treated where necessary as a reference to a status equivalent
to that rank.

PART II
AWARDS IN RESPECT OF DISABLEMENT

Interpretation of Part I1

4. In this Part—
(a) inarticles 8, 11, 14 and 16—

(1) “retired pay” includes wounds pension under the Regulations in respect of the naval
forces in force before 4th August 1914, or under the Royal Warrant of 1st December
1914, for the Pay, Appointment, Promotion and Non-Effective pay of the Army and
wounds pension received in lieu of retired pay under article 1 of the 1921 Order,
retired pay at the half-pay rate under paragraph (1)(a)(iii) of the provision to article
1 of the 1921 (Officers) Order and under article 1(1)(a) of the 1920 Warrant and
alternative retired pay under article 3 of the 1921 (Officers) Order, of the 1921
(Warrant Officers) Order, of the 1920 Warrant or of the 1921 Order,

(i1) “pension” in relation to a nurse, includes an alternative pension under article 23C of
the 1921 (Officers) Order, of the 1920 Warrant or of the 1921 Order, and

(iii) “pension” in relation to a rating, soldier or airman, includes an alternative pension
under the 1919 to 1920 instruments;

(b) aclaim is a new claim where—

(i) the date of the claim occurs on or after 7th April 1997; and
4
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(i1) on the day which immediately precedes the date of the claim the member or, where
the member has died, the person by or in respect of whom the claim is made does
not have an award of the allowance in question.

General conditions for Part I1

5.—(1) Under this Part, awards may be made in accordance with this Order in respect of the
disablement of a member of the armed forces which is due to service before 6th April 2005 and may
be made provisionally or upon any other basis.

(2) An award in respect of the disablement of a member shall not be made to take effect before
the termination of his service or, in the case of an officer, while he is an officer on the Active List.

(3) Except where paragraph (4) applies, an award under this Part of this Order shall not be made
in respect of—

(a) noise-induced sensorineural hearing loss; or

(b) arelated condition or symptom if it is accompanied by noise-induced sensorineural hearing
loss

unless the degree of disablement from that loss alone is assessed as being at least 20 per cent.

(4) Where the degree of the disablement in respect of noise-induced sensorineural hearing loss,
or in respect of such hearing loss and a related condition or symptom, is assessed at less than 20 per
cent, and a claim for an award in respect of that disablement was made prior to 7th January 1993,
payment of any award resulting from that claim shall be made as though paragraph (3) were omitted.

Retired pay or pension for disablement

6. A member of the armed forces the degree of whose disablement due to service before 6th April
2005 is not less than 20 per cent may be awarded retired pay or a pension at whichever of the rates
set out in the Table in Part II of Schedule 1 is appropriate to his rank or status and the degree of
his disablement.

Gratuity for minor disablement

7.—(1) *'... amember of the armed forces the degree of whose disablement due to service before
6th April 2005 is less than 20 per cent may be awarded a gratuity in accordance with the appropriate
table in Part III of Schedule 1 in force at the time of the award.

Textual Amendments
F1  Words in art. 7(1) omitted (6.4.2009) by virtue of The Naval, Military and Air Forces
Etc. (Disablement and Death) Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1),
2(a) (with art. 18)
F2  Art. 7(2) omitted (6.4.2009) by virtue of The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 2(b) (with art. 18)

Constant attendance allowance

8.—(1) [™Subject to paragraph (6) and article 71(4)], where—

(a) a member of the armed forces is in receipt of retired pay or a pension in respect of
disablement the degree of which is not less than 80 per cent; and

5
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(b) it is shown to the satisfaction of the Secretary of State that constant attendance on the
member is necessary on account of the disablement

the member shall be awarded an allowance in accordance with the following paragraphs of this
article.

(2) Where the necessary attendance consists of frequent or regular attendance for periods during
the daytime which total not less than four and not more than eight hours per day, the rate of the
allowance shall be the part day rate specified in paragraph 1(a)(i) of Part IV of Schedule 1.

(3) Where the necessary attendance consists of—

(a) frequent or regular attendance for periods during the daytime which total not less than
eight and not more than sixteen hours per day; or

(b) frequent or regular attendance for periods during the daytime which total less than eight
hours per day and attendance on two or more occasions per night

the rate of the allowance shall be the full day rate specified in paragraph 1(a)(ii) of Part IV of
Schedule 1

(4) Where the necessary attendance consists of—

(a) frequent or regular attendance for periods during the daytime which total not less than
eight hours per day and attendance on two or more occasions per night; or

(b) frequent or regular attendance for periods at night which total not less than eight hours
and during the daytime for periods which total not less than four hours per day

the rate of the allowance shall be the intermediate rate specified in paragraph 1(a)(iii) of Part IV
of Schedule 1.

(5) Where the necessary attendance consists of continual attendance throughout the day and
night, the rate of the allowance shall be the exceptional rate specified in paragraph 1(a)(iv) of Part
IV of Schedule 1.

[*(6) Where—

(a) a member of the armed forces is in receipt of retired pay or pension in respect of
disablement, due to one or more injuries, the degree of which is not less than 80%, and

(b) one of those injuries is a terminal illness,

the member shall be taken to satisfy or likely to satisfy the necessary attendance specified in
paragraph (4) for so much of the period for which he is terminally ill as does not fall before the date
of claim, and the rate of the allowance shall be the intermediate rate specified in paragraph 1(a)(iii)
of Part IV of Schedule 1.]

Textual Amendments
F3  Words in art. 8(1) substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 3(a) (with art. 18)
F4  Art. 8(6) added (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement and Death)
Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 3(b) (with art. 18)

Exceptionally severe disablement allowance

9. Where the disablement of a member of the armed forces is, and in the opinion of the Secretary
of State is likely permanently to remain, such that he is, or if he were not in a hospital or other
institution would be, in receipt of an allowance for constant attendance at a rate payable under article
8(4) or (5), he shall be awarded an allowance at the appropriate rate specified in paragraph 2 of Part
IV of Schedule 1.
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Severe disablement occupational allowance

10.—(1) Except as provided in paragraph (2), where a member of the armed forces is in receipt of
an allowance for constant attendance at a rate payable under article 8(4) or (5), he shall be awarded
an allowance at the appropriate rate specified in paragraph 3 of Part IV of Schedule 1 for any
period during which he is, in the opinion of the Secretary of State, ordinarily employed in a gainful
occupation.

[7(2)

Paragraph (1) does not apply during any period in respect of which the member of the

armed forces is—

(@)
(b)

[*(ba)
(©
(d)

eligible for an award under article 12(1)(a);

in receipt of any personal benefit under Part 2 or Part 3 of the Social Security
Contributions and Benefits Act 1992™ or the corresponding provisions of the Social
Security Contributions and Benefits (Northern Ireland) Act 1992™7;

in receipt of a state pension under Part 1 of the Pensions Act 2014;]

in receipt of employment and support contributory allowance " ...; or

in receipt of any benefits similar to a personal benefit under the law of any place outside the
United Kingdom which in the opinion of the Secretary of State is analogous to a personal
benefit.]

(3) In this article, “personal benefit” means—

(@)
(b)
(©
(d)
(e)

[*(D
[°(4)
(a)

(b)

retirement pension;

incapacity benefit;

severe disablement allowance;
carers allowance;

category A or B retirement pension as provided for by regulation 18 of the Social Security
(Widow's Benefit, Retirement Pensions and Other Benefits) (Transitional) Regulations

1979™ or any corresponding regulations made in Northern Ireland.

employment and support contributory allowance.]

In this article, “employment and support contributory allowance” means—

an allowance under Part 1 of the Welfare Reform Act 2007 (“ the 2007 Act ””) as amended
by the provisions of Schedule 3, and Part 1 of Schedule 14, to the Welfare Reform Act
2012 that remove references to an income-related allowance, and a contributory allowance
under Part 1 of the 2007 Act as that Part has effect apart from those provisions; or

a contributory allowance under the provisions of the Welfare Reform Act (Northern
Ireland) 2007 that correspond to Part 1 of the Welfare Reform Act 2007.]

Textual Amendments

F5

Fe

F7

Art. 10(2) substituted (27.10.2008 with application in accordance with art. 2(4) of the amending S.1.)
by The Naval, Military and Air Forces Etc. (Disablement and Death) Service Pensions (Amendment)
Order 2008 (S.I. 2008/679), art. 2(1)(2)(b)(6), Sch. 1 Pt. 2 para. 10

Art. 10(2)(ba) inserted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 2

Words in art. 10(2)(c) omitted (29.4.2013) by virtue of The Universal Credit (Consequential,
Supplementary, Incidental and Miscellaneous Provisions) Regulations 2013 (S.I. 2013/630), regs. 1(2),
49(2)(a)
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F8  Art. 10(3)(f) inserted (27.10.2008 with application in accordance with art. 2(4) of the amending S.1.)
by The Naval, Military and Air Forces Etc. (Disablement and Death) Service Pensions (Amendment)
Order 2008 (S.I. 2008/679), art. 2(1)(2)(b)(6), Sch. 1 Pt. 2 para. 11

F9  Art. 10(4) inserted (29.4.2013) by The Universal Credit (Consequential, Supplementary, Incidental and
Miscellaneous Provisions) Regulations 2013 (S.1. 2013/630), regs. 1(2), 49(2)(b)

Marginal Citations
M2 1992 cA4.
M3 1992 c¢.7 (N.I).
M4 S.1.1979/643.

Clothing allowance

11. A member of the armed forces who is in receipt of retired pay or a pension may be awarded
a clothing allowance at the rate specified in paragraph 4 of Part IV of Schedule 1, where either—

(a) he is in receipt of retired pay or pension in respect of an amputation and regularly wears
an artificial limb; or

(b) the Secretary of State is satisfied that as a result of the disablement which gives rise to an
award under this Order there is exceptional wear and tear of the member's clothing.

Unemployability allowances

12.—(1) Subject to the provisions of this article, where a member of the armed forces is in receipt
of retired pay or a pension in respect of disablement so serious as to make him unemployable, he
shall be awarded unemployability allowances, being—

(a) a personal unemployability allowance at the appropriate rate specified in paragraph 5(a)
of Part IV of Schedule 1; and

(b) additional unemployability allowances for dependants in accordance with such of the
provisions of paragraph (6) as may be appropriate in his case.

(2) Paragraph (1) shall not apply in the case of a member who submits a new claim for an
allowance under this article—

(a) on or after the date on which he attains the age of 65; or
(b) where the degree of disablement is assessed at less than 60 per cent.
unless paragraph (3) applies.
(3) If the member—
(a) was in receipt of a personal unemployability allowance before 7th April 1997,

(b) became engaged in remunerative work on or after 8th April 2002 and in consequence
ceased to be entitled to a personal unemployability allowance;

(c) had given notice to the Secretary of State that he had become engaged in remunerative
work within one week of ceasing to be entitled to that allowance;

(d) then ceased to be engaged in remunerative work;

(¢) makes a new claim for a personal unemployability allowance within [*'°104] weeks of the
termination of the original payment of that allowance; and

(f) was not engaged in a previous period of remunerative work within 28 weeks of the date
subparagraph (b) applied to him

then paragraph (1) shall continue to apply to that new claim subject to the degree of disablement
being assessed at not less than 20 per cent.
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(4) For the purposes of this article, subject to paragraph (5), a member may be treated as
unemployable although in receipt of therapeutic earnings which are, in the opinion of the Secretary
of State, unlikely to exceed per year the figure specified in paragraph 5 (c) of Part IV of Schedule 1.

(5) Where, before 9th April 2001, a member was in receipt of therapeutic earnings immediately
before that date, any such earnings he receives on and after that date shall constitute therapeutic
earnings for the purpose of paragraph (4) until the member ceases permanently to do the work in
respect of which they are received.

(6) Where a member is awarded a personal unemployability allowance, he may also be awarded
additional unemployability allowances for dependants as follows—

(@) subject to paragraph (7), an additional unemployability allowance [*"'in respect of a

spouse, civil partner, adult dependant, dependant living as a spouse or dependant living
as a civil partner] at a rate not exceeding the appropriate rate specified in paragraph 5(b)
(i) of Part IV of Schedule 1 if—

(1) the person in respect of whom the allowance is claimed has a weekly income which
does not exceed the figure specified in paragraph 5(d) of Part IV of Schedule 1, and

(i1) the Secretary of State thinks fit to award the allowance, having regard to that person's
financial circumstances (including any earnings, occupational pension and social
security benefits the person receives);

(b) subject to paragraphs (8) and (9), an additional allowance in respect of any child of the
member at the appropriate rate specified in paragraph 5(b)(ii) of Part IV of Schedule 1;

(c) where a child is not a child of the member, but in the opinion of the Secretary of State,
having regard to the child's relationship to or connection with the member and the other
circumstances of the case, the child should be treated as his child for the purposes of
subparagraph (b), that child shall be so treated for those purposes.

(7) An additional allowance shall not be awarded in respect of more than one adult dependant.

(8) No award of an additional allowance shall be made or continued or shall continue to have
effect in respect of a child who has attained the child's age limit, unless he is—

(a) a student or an apprentice; or
(b) incapable of self-support by reason of an infirmity which arose before he attained the
child's age limit
and in either case the circumstances are, in the opinion of the Secretary of State, such as to justify
the award or its continuance.

(9) For the purposes of paragraph (6)(b) and (c), an award, continuance and amount of an
additional allowance under that paragraph in respect of a child who is living apart from the member
shall be at the discretion of the Secretary of State.

(10) Where—

(a) aperson to whom a personal allowance may be or has been awarded under the foregoing
provisions of this article is eligible for—

(1) a category A or B retirement pension, as provided for by regulation 18 of the Social
Security (Widow's Benefit, Retirement Pensions and Other Benefits) Transitional
Regulations 1979, or by corresponding regulations made in Northern Ireland, or

(i1) a widow's pension under Part II of the Social Security Contributions and Benefits
Act 1992, or the corresponding provisions of the Social Security (Northern Ireland)
Contributions and Benefits Act 1992; or

[F*(iii) a state pension under Part 1 of the Pensions Act 2014; or]
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(b) a person to or in respect of whom a personal allowance or an additional allowance may
be or has been so awarded is eligible for benefit payable out of public funds under the
law of any place outside the United Kingdom being benefit which, in the opinion of the
Secretary of State, is analogous to benefit under Chapters I or II of Part II of the Social
Security Act 1975

the Secretary of State may take into account any pension referred to in subparagraph (a) against the
personal allowance and any benefit referred to in subparagraph (b) against the personal allowance
and the additional allowance in such manner and to such extent as he may think appropriate having
regard, in the case of such benefit, to any adjustment which would be made if the person were eligible
for the analogous benefit under Chapters I or II of Part II of the Social Security Act 1975.

Textual Amendments
F10 Words in art. 12(3)(e) substituted (9.4.2007) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2007 (S.I. 2007/909), arts. 1(1), 2, Sch. 1 para. 1
F11 Words in art. 12(6)(a) substituted (9.4.2012) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2012 (S.1. 2012/359), arts. 1, 3
F12  Art. 12(10)(a)(iii) inserted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 3

Invalidity allowance

13.—(1) Where a member of the armed forces is awarded an allowance under article 12(1)(a) in
respect of unemployability and has not on the relevant date attained the age of 60, he shall be awarded
an invalidity allowance at the appropriate rate specified in paragraph 6 of Part IV of Schedule 1.

(2) Subject to the following provisions of this article, the relevant date for the purposes of
paragraph (1) shall be the commencing date of the period in respect of which an allowance under
article 12(1)(a) is awarded and, if there have been 2 or more such periods, the commencing date of
the later or last of them.

(3) For the purposes of paragraph (2), where a break between 2 periods in respect of which an
allowance under article 12(1)(a) has been awarded does not exceed 8 weeks or the break is by reason
of remunerative work where the member of the armed forces is one to whom subparagraphs (b) to
(f) of article 12(3) apply, those periods shall not be treated as separate periods.

(4) If the unemployability in respect of which the allowance is awarded forms part of a period
of interruption of employment for the purposes of Chapter 1 of Part II of the Social Security Act
1975 or the corresponding provisions of the Social Security (Northern Ireland) Act 1975 which has
continued without a break from a date earlier than the date fixed under paragraphs (2) and (3), the
relevant date shall be the first day of incapacity for work for those purposes in that period.

(5) The provisions of article 12(10), in so far as they provide for taking into account any benefit
payable out of public funds under the law of any place outside the United Kingdom, shall apply to
an allowance awarded under this article as they apply to a personal allowance awarded under that
article.

Comforts allowance

14.—(1) A member of the armed forces in receipt of retired pay or a pension shall be awarded
a comforts allowance for the provision of comforts—

[F**(a) where subparagraph (a)(i) or (ii) or both apply, an allowance shall be payable at the
appropriate rate specified in paragraph 7(a) of Part IV of Schedule 1—
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(i) this subparagraph applies where the member is in receipt of an allowance under
article 8 at any rate, and an allowance under article 12,

(i1) this subparagraph applies where the member is in receipt of an allowance under
article 8 at the rates specified in either paragraph 1(a)(iii) or (iv) of Part IV of
Schedule 1, and in receipt of retired pay or a pension in respect of disablement the
degree of which is 100 per cent;]

(b) at the appropriate rate specified in paragraph 7(b) of Part IV of Schedule 1 if he does
not qualify for an award under subparagraph (a) of this paragraph but is in receipt of an
allowance under article 8 [*at any rate] or under article 12.

(2) In this article, a member who would be in receipt of an allowance under article 8 if he were not
in a hospital or other institution shall be treated as being in receipt of an allowance under that article.

Textual Amendments
F13  Art. 14(1)(a) substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 5(a) (with art. 18)
F14 Words in art. 14(1)(b) inserted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2009 (S.I. 2009/706), arts. 1(1), 5(b) (with art. 18)

Allowance for lowered standard of occupation

15.—(1) ["'*Subject to] paragraph (2), where a member of the armed forces is—

(a) in receipt of retired pay or a pension in respect of disablement the degree of which is less
than 100 per cent; and

(b) the disablement is such as to render him incapable, and likely to remain permanently
incapable, of following his regular occupation and incapable of following any other
occupation with equivalent gross income which is suitable in his case taking into account
his education, training and experience

he shall, subject to paragraph (3), be awarded an allowance for lowered standard of occupation at
[F'°a rate not exceeding] the appropriate rate specified in paragraph 8 of Part IV of Schedule 1.

[7(2) No award of an allowance under this article shall be made where subparagraphs (a) or
(b) or both apply—

(a) this subparagraph applies where a member submits a new claim (as defined in article 4(b))

(1) on or after the date he attained the age of 65, or

(i1) where the degree of disablement is assessed at less than 40 per cent;
(b) this subparagraph applies where—

(i) a member submits a claim on or after 6th April 2009,

(i1) on the day which immediately precedes the date of claim the member or, where the
member has died, the person by or in respect of whom a claim is made does not have
an award of the allowance, and

(iii) the member is in receipt of—

(aa) incapacity benefit under Part II of the Social Security Contributions and
Benefits Act 1992 ™ or the corresponding provisions of the Social Security
Contributions and Benefits Act (Northern Ireland) 1992 M,
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(bb) employment and support allowance under Part 1 of the Welfare Reform
Act 2007 ™ or the corresponding provisions of the Welfare Reform Act
(Northern Ireland) 2007, ™%, . .

(cc) any benefit or allowance under the law of any place outside the United

Kingdom which in the opinion of the Secretary of State is analogous to

incapacity benefit or employment and support allowance.]["", or

(dd) an award of universal credit under Part 1 of the Welfare Reform Act 2012,
the calculation of which includes an amount under regulation 27(1) of the
Universal Credit Regulations 2013 in respect of the fact that the member has
limited capability for work or limited capability for work and work-related
activity, or would include such an amount but for regulation 27(4) or 29(4)
of those Regulations]

(3) The aggregate rate of the member's retired pay or pension together with the allowance under
this article shall not exceed the rate of retired pay or pension which would have been appropriate in
his case if the degree of his disablement had been 100 per cent.

(4) Subject to the provisions of paragraph (5), an allowance under this article shall not be payable
to a member for any period in respect of which an allowance under article 12(1)(a) or article 17 is
payable to him.

(5) Where a member is in receipt of an allowance under this article he may continue to receive
such allowance if he becomes eligible subsequently for an allowance under article 12(1)(a).

(6) In this article “regular occupation” means—

(a) where the member's disablement is due to service between 2nd September 1939 and 1st
August 1973, the occupation which was his regular occupation before his service; or

(b) where there was no such regular occupation, or where the member's disablement is due to
service after 31st July 1973, his trade or profession as a member of the armed forces on
the date that he sustained the wound or injury, or was first removed from duty on account
of the disease on which his award is based, or if there was no such occurrence, the date
of the termination of his service.

Textual Amendments

F15 Words in art. 15(1) substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 6(a) (with art. 18)

F16 Words in art. 15(1) inserted (9.4.2007) by The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2007 (S.1. 2007/909), arts. 1(1), 2, Sch. 1 para. 2

F17 Art. 15(2) substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement and Death)
Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 6(b) (with art. 18)

F18 Word in art. 15(2)(b)(iii)(bb) omitted (29.4.2013) by virtue of The Universal Credit (Consequential,
Supplementary, Incidental and Miscellaneous Provisions) Regulations 2013 (S.I. 2013/630), regs. 1(2),
49(3)

F19 Art. 15(2)(b)(iii)(dd) and preceding word inserted (29.4.2013) by The Universal Credit
(Consequential, Supplementary, Incidental and Miscellaneous Provisions) Regulations 2013 (S.I.
2013/630), regs. 1(2), 49(3)

Marginal Citations

M5 1992 c. 4.
M6 1992 c. 7. (N.L).
M7 2007 c. 5.
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Age allowance

16.—(1) Where a member of the armed forces who is in receipt of retired pay or a pension in
respect of disablement the degree of which is 40 per cent or over has attained the age of 65 years,
he shall be awarded an age allowance at the appropriate rate specified in paragraph 9 of Part IV of
Schedule 1.

(2) Where a member who is in receipt of retired pay or a pension under this Order is also in
receipt of—

(a) retired pay or a pension payable out of monies provided by Parliament under any other
Order in Council or any Royal Warrant, Order or Scheme administered by the Secretary
of State; or

(b) any payment analogous to the retired pay or pension referred to in paragraph(a) made by
the Secretary of State with the consent of the Treasury

an allowance under this Order may, subject to paragraph (3), be awarded at a rate appropriate to the
degree of disablement which, in the opinion of the Secretary of State, represents the combined effect
of all the disablements for which a payment or pension referred to in this paragraph are payable.

(3) Paragraph (2) does not apply unless—
(a) it is to the member's advantage; and

(b) itdoes not result in an allowance awarded by virtue of this paragraph and an age allowance
awarded under any other Order in Council, Royal Warrant, Order or Scheme being payable
for the same period.

Treatment allowance

17.—(1) Subject to the provisions of this article, a member of the armed forces may be awarded,
in respect of any period during which he receives treatment and as a result of such treatment he
incurs a loss of earnings, a treatment allowance at the rate of retired pay or pension which would be
payable if the degree of his disablement were 100 per cent.

(2) A member who is not normally in employment or who is retired from employment, shall not be
entitled to a treatment allowance in respect of treatment which, if he were normally in employment,
would in the opinion of the Secretary of State involve no or only occasional interruptions of that
employment.

Abstention from work following treatment in a hospital or similar institution

18.—(1) Where the Secretary of State is satisfied that a member of the armed forces should
on completion of a course of treatment abstain from work in consequence of the condition which
necessitated that treatment and as a result of abstention from work he incurs a loss of earnings, he
may be treated as if he were eligible for such period as the Secretary of State may think fit for a
treatment allowance under article 17.

(2) This article shall not apply to a member who is in receipt of a personal unemployability
allowance under article 12(1)(a).

Part-time treatment allowance

19.—(1) A member of the armed forces who receives treatment which would be treatment as
defined in item 61 of Schedule 6 but for the fact that it involves only occasional interruptions of
the member's normal employment and as a result of such treatment he incurs a loss of earnings,
may, subject to the provisions of paragraph (2), be awarded a part-time treatment allowance at such
rate, not exceeding the appropriate rate specified in paragraph 10 of Part IV of Schedule 1, as the
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Secretary of State may think fit having regard to any loss of remunerative time by the member as
a result of those interruptions.

(2) The amount of an allowance awarded to a member under this article in respect of any period
of a week shall not exceed 3 times the appropriate rate.

Mobility Supplement

20.—(1) Subject to the provisions of this article, a mobility supplement shall be awarded at the
rate specified in paragraph 11 of Part IV of Schedule 1 to a member of the armed forces who is in
receipt of retired pay or a pension in respect of—

(a) disablement as a result of the amputation of both legs, at levels which are either through
or above the ankle; or

(b) disablement, where the degree of disablement is assessed at 40 per cent or more, due to any
other injury which is, and is likely to remain for at least 6 months from the date on which
the question of eligibility for a supplement under this article is considered by the Secretary
of State (either at first instance or on review), wholly or mainly responsible for—

(i) rendering him unable to walk (including with any suitable prosthesis or artificial
aid which he habitually wears or uses, or which he might reasonably be expected
to wear or use),

(i1) restricting his leg movements to such an extent that his ability to walk (with any
such prosthesis or artificial aid) without severe discomfort is of little or no practical
use to him,

(ii1) restricting by physical pain or breathlessness his ability to walk to such an extent
that it is of little or no practical use to him, or

(iv) rendering the exertion required to walk a danger to his life or a likely cause of serious
deterioration in his health; or

(c) disablement by reason of which, immediately prior to the date on which the question of
his eligibility for a supplement under this article is first considered by the Secretary of
State, on or after 9th April 2001 he—

(1) has had the use of an invalid carriage or other vehicle provided by the Secretary of
State under section 5(2) of, and Schedule 2 to, the National Health Service Act 1977
M8or section 46 of the National Health Service (Scotland) Act 1978 ™, or by the
Department of Health and Social Services for Northern Ireland under article 30 of
the Health and Personal Social Services (Northern Ireland) Order 1972 ™, which
is a vehicle propelled by petrol engine or by electric power for use on the road and
to be controlled by the occupant,

(i1) has received any payment by way of grant under any of the provisions referred to in
subparagraph (c)(i) towards the cost of running a private car, or any payment out of
public funds which the Secretary of State is satisfied is analogous thereto, or

(iii) has been in receipt of the mobility component of a disability living allowance under
section 73 of either the Social Security Contributions and Benefits Act 1992 ™" or the
Social Security Contributions and Benefits (Northern Ireland) Act 1992 ™" having
been deemed, by virtue of section 74(1) of the relevant Act, to be suffering from
such disablement as is mentioned in subsection (1)(a) of section 73 of the relevant
Act and to satisfy the requirements of subsection (9) of that section; or

[*°(iv) has been in receipt of the mobility component of personal independence payment at
the enhanced rate under section 79(2) of the Welfare Reform Act 2012; or]
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(d) disablement as a result of his being both blind (with a loss of vision certified in accordance
with article 42 as amounting to more than 80 per cent) and deaf (with a loss of hearing so
certified as amounting to not less than 80 per cent) where by reason of the effects of those
conditions in combination with each other he is unable, without the assistance of another
person, to walk to any intended or required destination while out of doors.

(2) Subject to paragraph (3), a mobility supplement under this article shall not be payable to a
member for any period in respect of which he has the use of an invalid carriage or other vehicle
provided under any of the statutory provisions referred to in paragraph (1)(c)(i).

(3) In a case where the Secretary of State is satisfied—
(a) thatamember has purchased or taken on hire, hire purchase or lease a private car or similar
vehicle (in this paragraph called “the car”) for a consideration which is more than nominal;
(b) that the member intends to retain possession of the car in order to learn to drive it; and

(c) that the member will use a mobility supplement under this article in whole or in part
towards meeting the expenses of acquiring the car

paragraph (2) shall not apply during such period as the Secretary of State may consider reasonable,
beginning on the date of his acquisition of the car.

Textual Amendments
F20 Art. 20(1)(c)(iv) inserted (8.4.2013) by The Personal Independence Payment (Supplementary
Provisions and Consequential Amendments) Regulations 2013 (S.I. 2013/388), regs. 2, 8, Sch. para.
38(2)

Marginal Citations
M8 1977 c. 49.
M9 1978 c. 29.
M10 S.1. 1972/1265 (N.I. 14), as amended by section 40 of, and paragraph 8 of Schedule 5 to, the Northern
Ireland Constitution Act 1973 (c. 36).
M11 1992 c. 4.
M12 1992 c.7 (N.L).

Medical expenses

21.—(1) Subject to paragraph (2), any necessary expenses in respect of—
(a) the medical, surgical or rehabilitative treatment of a member of the armed forces; or

(b) appropriate aids and adaptations for disabled living; in both cases

(©) arising [*'wholly or mainly] as a result of disablement due to service before 6th April 2005

may be defrayed by the Secretary of State under such conditions and up to such amounts as he may
determine.

(2) No expenses shall be defrayed under paragraph (1) in respect of treatment, aids or adaptations
provided for, otherwise than on payment of a charge by the member, under legislation of the United
Kingdom.

Textual Amendments
F21 Words in art. 21(1)(c) inserted (21.6.2006) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) (No. 2) Order 2006 (S.I. 2006/1455), arts. 1(3), 4
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[F**PART 2A
ENTITLEMENT OF RECIPIENTS OF DIFFUSE MESOTHELIOMA LUMP SUMS

Textual Amendments
F22 Pt 2A inserted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement and Death)
Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 4

Entitlement of recipients of diffuse mesothelioma lump sums to other awards

21A.—(1) Schedule 1A (diffuse mesothelioma lump sums) has effect and applies in determining
the entitlement of a member of the armed forces to a diffuse mesothelioma lump sum.

(2) Where a member of the armed forces is entitled to a diffuse mesothelioma lump sum by virtue
of paragraph 2 of Schedule 1A—

(a) any award in payment under Part 2 in respect of the disablement of the member must stop;

(b) no award may be paid under Part 3 in respect of the death of the member, except for funeral
expenses in accordance with article 32; and

(c) in addition to Schedule 1A, only the provisions of the Order specified in paragraph (3)
apply to the member.

(3) The provisions referred to in paragraph (2)(c) are—
(a) Part2A (entitlement of recipients of diffuse mesothelioma lump sums);
(b) in Part 3 (awards in respect of death), article 32;
(c) Part4 (claims), except for article 35;
(d) Part 5 (adjudication), except for article 44;
(e) Part 6 (payment);
(f) in Part 7 (reduction and cancellations of awards), articles 51, 52, 57 and 59;
(g) Part 8 (miscellaneous provisions);
(h) Schedule 3; and
(1) Schedule 6.

(4) Paragraphs (2) and (3) apply on and after the date on which the Secretary of State pays the
diffuse mesothelioma lump sum in accordance with the Order.]

PART III
AWARDS IN RESPECT OF DEATH

General conditions for Part I1I

22.—(1) Under this Part, awards may be made in accordance with this Order in respect of the
death of a member of the armed forces which is due to service before 6th April 2005.

(2) For the purposes of the following provisions of this Part, any death in respect of which a
claim to an award has been accepted under or by virtue of article 17A of a 1919 to 1920 other rank
instrument or article 16A of a 1920 to 1921 officers instrument (widows of pensioners and others
who, before the 1964 instruments came into operation, died from disablement or disease due to
service during the 1914 World War) shall be treated as death due to service.

16


http://www.legislation.gov.uk/id/uksi/2006/606/part/2A
http://www.legislation.gov.uk/id/uksi/2016/374
http://www.legislation.gov.uk/id/uksi/2016/374
http://www.legislation.gov.uk/id/uksi/2016/374/article/1/1
http://www.legislation.gov.uk/id/uksi/2016/374/article/4

Document Generated: 2024-05-19

Status: Point in time view as at 11/04/2016.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial team to The Naval,
Military and Air Forces Etc. (Disablement and Death) Service Pensions Order 2006. Any changes that have already
been made by the team appear in the content and are referenced with annotations. (See end of Document for details)

(3) The death of a member occurring after 22nd November 1916 at a time when an allowance
in respect of constant attendance was payable to him in respect of a period ending with his death,
or would have been so payable if he had not been in hospital or other institution, shall be treated as
due to service for the purposes of this Part.

(4) The death of a member—
(a) whose degree of disablement was assessed at not less than 80 per cent; and

(b) to whom, in respect of the period ending with his death, an allowance under article 12
was payable

shall be treated as due to service for the purposes of this Part.

(5) For the purposes of paragraph (4), a member of the armed forces shall be treated as if he was
in receipt of an allowance under article 12 if—

(a) at the time of his death subparagraphs (b), (c) and (f) of article 12(3) applied to him; and
(b) the period of remunerative work had not exceeded a period of [**104] weeks.

(6) Subject to paragraph (7), where, after the death of a member of the armed forces, any
allowance, grant or other payment out of public funds is paid for any period to or in respect of any
person in continuation of any payment made during the member's lifetime in respect of his service
as a member, no pension, allowance or other grant under this Part of this Order shall be paid for that
period to or in respect of that person.

(7) Where the aggregate amount of any pension, allowance or other grant which might, but for
this article, have been paid under this Part is in excess of the aggregate amount of the payments made
out of public funds, an amount equal to that excess may be paid.

Textual Amendments
F23 Words in art. 22(5)(a) substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 7 (with art. 18)

Pensions to surviving spouses and surviving civil partners

23.—(1) The surviving spouse or surviving civil partner of a member of the armed forces whose
death is due to service may be awarded a pension—

(a) atwhichever of the rates specified in column (2) of Tables 1, 2 and 3 in Part I of Schedule 2
is appropriate in the case where—

(1) the person has attained the age of 40 years or is the surviving spouse or surviving
civil partner of an officer who was a member of the armed forces between 14th
August 1914 and 30th September 1921, or

(i1) the person is in receipt of an allowance awarded in respect of a child under article
28,30 or 31, or

(iii) the person was in receipt of an allowance awarded under article 28 in respect of a
child of whom that person is the parent until the date upon which the child attained
the age of 16 years, or where, in the opinion of the Secretary of State in any other
case, that person should be treated as having been in receipt of such an allowance
until that date, or

(iv) a child in respect of whom the person was awarded an allowance under article 28
or 31 dies before attaining the age of 16 years, for a period of 13 weeks beginning
with the date of the child's death, or

(v) the person is incapable of self-support;
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(b) in any other case, at whichever of the rates specified in column (2) of Tables 4 and 5 in
Part II of Schedule 2 is appropriate in the case.

(2) A supplementary pension payable at [***whichever of the rates specified in column (2) of
Tables 6 and 7 in Part II of Schedule 2 as is appropriate in the case] per week shall be awarded to a
surviving spouse or surviving civil partner of a member of the armed forces where—

(a) the surviving spouse or surviving civil partner is entitled to a pension under paragraph (1)
above; and

(b) the service of that member terminated before 31st March 1973.

Textual Amendments
F24 Words in art. 23(2) substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 8 (with art. 18)

Pensions to dependants who lived as spouses and dependants who lived as civil partners

24.—(1) A dependant who lived as a spouse or a dependant who lived as a civil partner of a
member of the armed forces whose death is due to service (“dependant”) may be awarded a pension
in accordance with the following provisions of this article.

(2) Where the child of a member of the armed forces whose death is due to service is in his
dependant's charge and the dependant is in receipt of an allowance awarded in respect of that child
under the following provisions of this Part of this Order, a pension may, subject to the provisions
of paragraph (3), be paid to the dependant until the allowance ceases to be paid or the child ceases
to be in the dependant's charge.

(3) For the purposes of paragraph (2), where the child dies before attaining the child's age limit,
the dependant shall be treated for the period of 13 weeks from the date of the child's death as if the
allowance were still being paid and the child was still in the dependant's charge.

(4) The rate of a pension awarded to a dependant under this article shall be at the discretion of
the Secretary of State, but shall not exceed the appropriate rate specified in paragraph 1 of Part I1I
of Schedule 2.

Rent allowance to surviving spouses, surviving civil partners, dependants who lived as
spouses and dependants who lived as civil partners, who have children

25.—(1) Where a surviving spouse or surviving civil partner of a member of the armed forces
is in receipt of a pension under article 11 of a 1919 to 1921 instrument or under article 23 of this
Order, or a dependant who lived as a spouse or a dependant who lived as a civil partner of a member
(“dependant”) is in receipt of a pension under article 24 and—

(a) in the case of a surviving spouse or surviving civil partner, the household of the spouse
or civil partner includes a child; or

(b) in the case of a dependant, the household includes a child of the member

the surviving spouse, surviving civil partner or dependant may be awarded a rent allowance at such
weekly rate, not exceeding the appropriate rate specified in paragraph 2 of Part III of Schedule 2,
as the Secretary of State may think fit having regard to the weekly rent and rates and to any council
tax payable by the spouse or dependant.

(2) Subject to paragraph (3), where, but for this provision, an allowance under this article would
cease by reason of the household ceasing to include a child, the allowance may be continued for the
period of 26 weeks from the date on which the household ceases to include that child, even if the
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surviving spouse or surviving civil partner or dependant is no longer in receipt of a pension referred
to in paragraph(1) for the whole or any part of that period.

(3) Paragraph (2) shall not apply where the pension has ceased by virtue of article 33.
(4) In this article—

(a) “child” means a child who has not attained the child's age limit, or who, having attained
the age limit, is a student or an apprentice or is incapable of self-support by reason of an
infirmity which arose before he attained the age limit, and includes any person fulfilling
those conditions who should, in the opinion of the Secretary of State, having regard to his
relationship or to connection with the member and the other circumstances of the case, be
treated as covered by the provisions of this article;

(b) “weekly rent and rates” means such sum as the Secretary of State may, after taking into
account all relevant factors and making all necessary apportionments, consider to be the
weekly amount in respect of rent, or the equivalent of rent, and rates which the surviving
spouse, surviving civil partner or dependant is paying or providing either directly or
indirectly for accommodation for the benefit of himself or herself as the case may be and
the child;

(c) “accommodation” means living accommodation without any service or benefit not
ordinarily provided by the landlord to the tenant of an unfurnished dwelling house, but
may include accommodation reasonably required for the storage of furniture.

Elderly persons allowance

26. Where a person—
(a) is in receipt of a pension awarded—

(i) under or by virtue of a 1919 to 1921 instrument as the surviving spouse or surviving
civil partner of a member of the armed forces or as a person who had lived with him
as his spouse or civil partner, or

(i1) under article 23 or 24 of, or paragraph 2 or 3 of Schedule 4 to, this Order; and
(b) has attained the age of 65, 70 or, as the case may be, 80

that person shall be awarded an elderly persons allowance at whichever of the rates specified in
paragraph 3 of Part III of Schedule 2 is appropriate in the case.

Temporary allowances

27.—(1) Notwithstanding anything in the foregoing provisions of this Order, where a member
of the armed forces died or dies on or after 2nd December 1963 and—

(b) in respect of any period ending with his death there was payable to him either—
(i) an allowance under article 8 or 12(1)(a), or

(i1) although concurrently eligible for an allowance under article 12(1)(a), an allowance
under article 15; or

(c) an allowance under article 8 ceased to be payable within 13 weeks of his death following
his entry as an inpatient into a hospital or other institution

his surviving spouse or surviving civil partner or dependant who lived as his spouse or dependant
who lived as a civil partner (“dependant”) may be awarded a personal allowance and, in respect of
children, additional allowances in accordance with the following provisions of this article.
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(2) For the purposes of paragraph (1), a member of the armed forces shall be treated as if he was
in receipt of an allowance under article 12(1)(a) if—

(a) at the time of his death subparagraphs (b), (c) and (f) of article 12(3) applied to him; and
(b) the period of remunerative work had not exceeded a period of 52 weeks.

(3) A personal allowance awarded under this article to a surviving spouse or surviving civil
partner shall be payable—

(a) for the period of 26 weeks commencing, in the case of the surviving spouse or surviving
civil partner of an officer with the day, and in the case of the surviving spouse or surviving
civil partner of any other member with the Wednesday next following the day of his death;
and

(b) at a weekly rate equal to the total amount of the retired pay, pension, alternative retired
pay or pension or treatment allowances and any other allowances payable to the member
under this Order or by virtue of a grant under a 1919 to 1921 instrument in respect of the
7 days next preceding the day of his death, with the exception of allowances under article
11 or 12(6) (a) or a mobility supplement under article 20 or any allowance in respect of
a child; but

(c) a personal allowance under this paragraph shall be subject to article 33(1) as if it were
a pension under article 23 and shall not be payable for any period after the death of the
surviving spouse or surviving civil partner; and

(d) in calculating the weekly rate of retired pay, pension or allowances for the purposes of the
foregoing provisions of this article—

(i) amember who was in receipt of an award under Part V of the Service Pensions Order
1983 which was treated by article 33(2)(d)(i) of that Order as being made under
article 10 of that Order shall be treated instead to have been in receipt of an award
under article 6 of this Order,

(i1) an officer who was in receipt of an award under any paragraph of the proviso to
article 1 of a 1920 to 1921 instrument shall be treated instead to have been in receipt
of an award under article 1 of that instrument without reference to that proviso,

(ii1) as regards a member (whether or not an officer), no account shall be taken of any
pension awarded in respect of service or rank (or both) for which the member was
eligible under the principal Naval Regulations, the Pensions Warrant or the principal
Air Force Regulations or under any Order in Council, Royal Warrant or Order
relating to service before 3rd September 1939, and

(iv) a member who, being concurrently eligible for an allowance under article 12(1)(a),
was in receipt of an allowance under article 15 shall be treated instead to have been
in receipt of an allowance under article 12(1)(a).

(4) A dependant of a member whose death is due to service and who, at the date of his death,
had a child of his in charge may be awarded a personal allowance under this article as if he or, as
the case may be, she were the surviving spouse or surviving civil partner of the member, but such
an award shall be subject to the following conditions—

(a) the rate of the allowance payable to the dependant—
(i) shall be at the discretion of the Secretary of State, but

(i1) shall not in any case exceed the rate which, if the dependant were the
member's surviving spouse or surviving civil partner, would be appropriate under
paragraph (3); and

(b) the allowance shall not be payable for any period after the child ceases to be in the
dependant's charge.
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(5) Where the surviving spouse, surviving civil partner or dependant is awarded a personal
allowance under this article, an additional allowance may be awarded in respect of any child
for whom an allowance was payable to the member immediately before his death, and any such
additional allowance shall be payable at the weekly rate at which the allowance or allowances for
that child was or were payable to the member in respect of the 7 days next preceding the day of
his death—

(a) for so long as the personal allowance is payable and the child is alive and has not attained
the child's age limit; or

(b) if he has attained that limit, is a student or an apprentice; or

(c) is incapable of self-support by reason of an infirmity which arose before he attained that
limit; and
in each case the circumstances are such as to justify the continuance of the award.

(6) As respect any payments made to a person under this article for any period for which
any pension or allowance (other than an allowance under this article) or grant might, but for the
provisions of this paragraph, be awarded to that person under this Part of this Order—

(a) where the aggregate amount of such payments is equal to, or exceeds, the aggregate
amount of such pension, allowance or grant, no award of such pension allowance or grant
shall be made;

(b) where the aggregate amount of such payments is less than the aggregate amount of such
pension, allowance or grant, the pension, allowance or grant may be awarded and the
payments shall be treated as paid on account thereof.

(7) Notwithstanding anything in the foregoing provisions of this article, the Secretary of State
may, if in his opinion the exceptional circumstances of any particular case so require, at his
discretion—

(a) vary the conditions for the award of a personal allowance in so far as they related to a
period in respect of which an allowance under article 8 or article 12(1)(a) is required to
have been payable;

(b) award a personal allowance or an additional allowance for any week at a weekly rate
other than that prescribed in paragraph (3)(b) or, as the case may be, paragraph (5), but
not exceeding the maximum rate which would have been payable in accordance with that
subparagraph had the member died at any time not earlier than 13 weeks before the date
of his death.

Textual Amendments
F25 Art. 27(1)(a) omitted (7.4.2008 with application in accordance with art. 2(3) of the amending S.I.)
by virtue of The Naval, Military and Air Forces Etc. (Disablement and Death) Service Pensions
(Amendment) Order 2008 (S.1. 2008/679), art. 2(1)(2)(a), Sch. 1 Pt. 1 para. 3

Allowances for children under the child's age limit

28.—(1) A children's allowance shall be awarded in respect of a child of a member of the armed
forces whose death is due to service where the child—

(a) has not attained the child's age limit; and
(b) is not eligible for an award of pension under article 29.
(2) A children's allowance shall be—
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(a) at the appropriate rate specified in paragraph 4(a) of Part III of Schedule 2 where the child
lives with a parent; or

(b) at a rate not exceeding the appropriate rate specified in paragraph 4(b) of Part III of
Schedule 2 where the child does not live with a parent or with a person who is or has
been in receipt of a pension awarded under articles 23, 24 or 31 in respect of the death
of that member.

Pensions for orphans under the child's age limit
29.—(1) An orphan's pension shall be awarded in respect of a child of a member of the armed
forces whose death is due to service where the child—
(a) has not attained the child's age limit; and
(b) has no parents living.

(2) A pension awarded under this article shall be at the appropriate rate specified in paragraph
5 of Part III of Schedule 2.

Award for children who have attained the child's age limit

30.—(1) A children's allowance or an orphan's pension may be awarded or continued in respect
of a child of a member of the armed forces whose death is due to service where the child has attained
the child's age limit and who is—

(a) a student or apprentice; or

(b) incapable of self-support by reason of an infirmity which arose before he attained the
child's age limit
and where the Secretary of State considers the making or continuing of the award is justified in all
the circumstances of the case.
(2) An allowance or pension awarded or continued under this article—
(a) shall be at the rate, and subject to the conditions in, articles 28(1)(b) or 29(1)(b) as
appropriate; or

(b) where a child in respect of whom an award was made under article 28 or 29 has attained
the age of 18 years and is incapable of self-support by reason of an infirmity which arose
before he attained the child's age limit, shall be at a rate not exceeding the rate specified
in paragraph 6 of Part III of Schedule 2.

Awards to or in respect of ineligible members of the families of unemployable pensioners

31. Where a member of the armed forces was at the date of his death in receipt of an allowance
in respect of a child under article 12(6)(b) by virtue of article 12(6)(c), a pension to, or an allowance
in respect of, the child may be awarded at the rate, and subject to the conditions, which would have
been appropriate under the foregoing provisions of this Part of this Order if the child had been an
eligible member of the family.

[**Funeral expenses

32.—(1) Where paragraph (2) applies the Secretary of State shall make an award for funeral
expenses of £2,200.

(2) This paragraph applies where—
(a) a member of the armed forces dies on or after 6th April 2009;
(b) the death of the member was due to service before 6th April 2005;
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(c) the funeral of that member has taken place; and
(d) within three months of the funeral of the deceased member, either—
(i) a claim is made for funeral expenses, or

(i1) an enquiry is made in person, in writing or orally to the Secretary of State or to
an authorised agent, about claiming funeral expenses and a claim is made for such
expenses within three months of the date the claim form is sent in response to the

enquiry.]

Textual Amendments
F26 Art. 32 substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement and Death)
Service Pensions (Amendment) Order 2009 (S.1. 2009/706), arts. 1(1), 9 (with art. 18)

Relationships subsequent to the award of a pension

33.—(1) Subject to the following provisions of this article, any pension or allowance awarded
under this Part of this Order or under Part II of a 1919 to 1921 instrument to a person other than
a parent shall cease if that person marries or lives with another person as the spouse of that person

or forms a civil partnership or lives with another person as the civil partner of that person[**’before
the 1st April 2015].

[**(2) Where—
(a) in accordance with paragraph (1), an award to a person ceased, and

(b) that person applies to restore the award in respect of a period which begins after the end
of the relationship that led to the cessation of the award,

the claim shall be determined as though the relationship had never existed.]

(3) A pension or allowance awarded under articles 23 to 26 (inclusive) to a person in respect
of a member of the armed forces who died or whose service terminated . . . before 31st March
1973 shall not cease if that person marries or begins to live with another person as the spouse of
that person or forms a civil partnership or begins to live with another person as the civil partner of
that person on or after 6th April 2005.

(4) In determining whether a pension is payable to a person as a surviving spouse in respect of

any period beginning on or after 19th July 1995, no account may be taken of the fact that [*’the
person has married another] if, before the beginning of that period, the marriage has been terminated
or the parties have been judicially separated.

(5) A pension or allowance awarded to or in respect of a person under article 28, 29 or 30 shall
not cease on the marriage of that person if, having regard to the special circumstances of the case,
the Secretary of State so directs.

(6) An allowance awarded in respect of a child shall not be affected by the cessation under this
article of a pension awarded to any other person.

(7) For the purposes of paragraph (4)—

(a) thereference to the termination of a marriage is to the termination of the marriage by death,
dissolution or annulment; and

(b) the reference to judicial separation includes any legal separation obtained in a country or
territory outside the British Islands and recognised in the United Kingdom

and for those purposes a divorce, annulment or legal separation obtained in a country or territory
outside the British Islands must, if the Secretary of State so determines, be treated as recognised in
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the United Kingdom even though no declaration as to its validity has been made by any court in
the United Kingdom.

Textual Amendments

F27 Words in art. 33(1) inserted (6.4.2015) by The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2015 (S.1. 2015/208), arts. 1(1), 2(a)

F28 Art. 33(2) substituted (6.4.2015) by The Naval, Military and Air Forces Etc. (Disablement and Death)
Service Pensions (Amendment) Order 2015 (S.I. 2015/208), arts. 1(1), 2(b)

F29 Words in art. 33(3) omitted (7.4.2008 with application in accordance with art. 2(3) of the amending
S.1.) by virtue of The Naval, Military and Air Forces Etc. (Disablement and Death) Service Pensions
(Amendment) Order 2008 (S.1. 2008/679), art. 2(1)(2)(a), Sch. 1 Pt. 1 para. 4

F30 Words in art. 33(4) substituted (8.4.2013) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2013 (S.I. 2013/241), arts. 1, 3

PART IV
CLAIMS

Making of claims

34.—(1) Subject to [*'paragraphs (2A), (4)] and article 35, it shall be a condition precedent to the

making of any award of any pension, [*?allowance, supplement or lump sum payment] mentioned
in paragraph (2) (including any such award which follows an earlier award or which follows a period
which, had there been an award for that period, would have ended in accordance with article 33(1))
that the person making the claim shall have—

(a) completed and signed a form approved by the Secretary of State for the purpose of claiming
[**an award] payable under this Order; and

(b) delivered that form either to an appropriate office of the Secretary of State or to an office
of an authorised agent.

(2) The pensions, [***allowances, supplement and lump sum payment] to which paragraph (1)
applies are—

(a) retired pay or a pension payable under article 6;

(b) a gratuity under article 7;

(c) a constant attendance allowance payable under article §;

(d) a clothing allowance payable under article 11;

(e) an unemployability allowance payable under article 12;

(f) an allowance for lowered standard of occupation payable under article 15;
(g) atreatment allowance payable under article 17;

(h) an allowance where abstention from work is necessary following treatment in a hospital
or similar institution under article 18;

(i) an allowance for part-time treatment under article 19;
(j) a mobility supplement payable under article 20;

(k) a surviving spouse's or surviving civil partner's pension payable under article 23;
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() a pension payable to a dependant who lived as a spouse or a dependant who lived as a
civil partner under article 24;

(m) a rent allowance payable to a surviving spouse, surviving civil partner, dependant who
lived as a spouse or dependant who lived as a civil partner under article 25;

(n) a children's allowance payable under article 28;

(o) a children's allowance or an orphan's pension payable under article 30;

(P) an award of funeral expenses under article 32[**%;]

[*%(q) a diffuse mesothelioma lump sum under Schedule 1A.]

[7(2A) A claim for constant attendance allowance under article 8(6) (on the grounds that a

member of the armed forces has a terminal illness) may be made on behalf of the member, and
shall be regarded as having been made by the member, notwithstanding that it is made without his
knowledge or authority.]

(3) A claim for a pension for a child under article 29 or article 31 shall be made by the child's
guardian or by any other person having parental responsibility (within the meaning of the Children

Act 1989 M for the child).

(4) Subject to paragraph (5), where a claim for injury or death benefit made by or in respect of
a member of the armed forces has been refused under the 2005 Order, the Secretary of State may
treat the claim under that Order as a claim under this Order.

(5) Paragraph (4) shall not apply to a claim made under the 2005 Order during the claimant's
service.

Textual Amendments

F31 Words in art. 34(1) substituted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2009 (S.I. 2009/706), arts. 1(1), 10(a) (with art. 18)

F32 Words in art. 34(1) substituted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 5(2)(a)

F33 Words in art. 34(1)(a) substituted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 5(2)(b)

F34 Words in art. 34(2) substituted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 5(3)(a)

F35 Art. 34(2)(p): semi-colon substituted for full stop (11.4.2016) by The Naval, Military and Air Forces
Etc. (Disablement and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1),
53)(b)

F36 Art. 34(2)(q) inserted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement and Death)
Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 5(3)(c)

F37 Art. 34(2A) inserted (6.4.2009) by The Naval, Military and Air Forces Etc. (Disablement and Death)
Service Pensions (Amendment) Order 2009 (S.I. 2009/706), arts. 1(1), 10(b) (with art. 18)

Marginal Citations
M13 1989 c. 41.

Cases where claims are not required

35.—(1) A claim for the pensions, allowances and supplements mentioned in the following
paragraphs of this article shall not be required if the conditions set out in the relevant paragraph
are satisfied.
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(2) A claim for retired pay or a disablement pension under article 6 or a gratuity under article 7
is not required to be made by the former member of the armed forces if—

(a) he is discharged from the armed forces on medical grounds; and
(b) copies of that member's medical and service records are delivered to the Veterans Agency.

(3) A claim for a surviving spouse's or surviving civil partner's pension under article 23 is not
required if—

(a) the member of the armed forces by reference to whose death the pension would be payable
died whilst serving in the armed forces; and

(b) copies of that member's medical and service records are delivered to the Veterans Agency.
(4) A separate claim is not required for an award under this Order for—
(a) comforts allowance payable under article 14(1)(a)(ii); or
(b) age allowance payable under article 16
where a pensioner is in receipt of retired pay or a disablement pension under article 6.

(5) A separate claim is not required for an award under this Order of the allowance payable under
article 26 where a person is in receipt of a pension under article 23 or article 24.

(6) Where a claim has been made for retired pay or a disablement pension under article 6 on the
basis of a particular disablement which is alleged to have been due to an injury which is attributable
to or aggravated by service, no separate claim shall be required in respect of any other disablement
which appears, upon an examination which is conducted by a medical practitioner before the claim
is determined, to have been so attributable or so aggravated, whether due to that or another injury.

(7) Where a claim for a constant attendance allowance has been made in respect of a former
member of the armed forces under article 8, no separate claim shall be required for—

(a) an exceptionally severe disablement allowance under article 9;
(b) a severe disablement occupational allowance under article 10;
(c) acomforts allowance under article 14; or

(d) atemporary allowance payable under article 27.

(8) Where a claim for an unemployability allowance under article 12 has been made, no separate
claim shall be required for—

(a) an invalidity allowance under article 13;
(b) a comforts allowance under article 14; or
(c) atemporary allowance payable under article 27.
(9) Where a claim has been made for—
(a) asurviving spouse's or surviving civil partner's pension under article 23; or

(b) apension payable to a dependant living as a spouse or a dependant living as a civil partner
under article 24;

no separate claim for the award of an allowance under article 28 or article 30 shall be required if the
claim for that pension provides sufficient information for the making of the award.

Withdrawal of Claims

36.—(1) Where a claim [“**under article 34] has been made [**’or where article 35 applies] and—

(a) the Secretary of State makes a request in writing for further information which is
reasonably required for the determination of that claim, and that information is not
provided within three months of the date on which the request is given or sent to the person

making the claim; or
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(b) the person in respect of whom the claim is made has been requested to attend for a medical
examination at a time and place specified in a notice given or sent to him not less than ten
days before the date of the examination and he fails without providing, within three months
of the date on which he was requested to attend, a satisfactory explanation for that failure

the claim shall be treated as having been withdrawn.

(2) Where a person who has made a claim [*under article 34], and that claim has not been

determined, gives written notice to the Secretary of State or, where the claim was made by delivering
the claim to an authorised agent, gives written notice to either the Secretary of State or that authorised
agent, that he wishes to withdraw the claim, the claim shall thereafter be treated for all purposes of
this Order as having been withdrawn.

(3) The treating of a claim as having been withdrawn under this article shall not prejudice the
making of a further claim for the [**’award] to which the earlier claim related.

Textual Amendments

F38 Words in art. 36(1)(2) substituted (11.4.2016) by The Naval, Military and Air Forces
Etc. (Disablement and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1),
5(4)(a)

F39 Words in art. 36(1) inserted (9.4.2012) by The Naval, Military and Air Forces Etc. (Disablement and
Death) Service Pensions (Amendment) Order 2012 (S.1. 2012/359), arts. 1, 4

F40 Word in art. 36(3) substituted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 5(4)(b)

Date of claim

37.—(1) In this Order “date of claim” means, subject to the following paragraphs of this article,
the date on which a claim is received by the Secretary of State or by an authorised agent.

(2) Where—
(a) not more than 3 months earlier than the date referred to in paragraph (1), an enquiry is
made in person, in writing or orally to the Secretary of State or to an authorised agent

about claiming any pension, retired pay, [**'
for a named person; and

allowance, supplement or lump sum payment]|

(b) that enquiry is made by the person who subsequently makes the claim or by a relative of
his or by a representative of a charitable organisation

then “date of claim” means the date on which the enquiry is received by the Secretary of State or,
as the case may be, the authorised agent.

(3) Where—
(a) aperson is awarded a disablement pension or retired pay under article 6; and
(b) within three months of the notification of that award being given or sent to him;

(c) he makes a claim for an allowance specified in article 34 or a mobility supplement under
article 20

then “date of claim” for the purposes of determining entitlement to that allowance or supplement,
means the date of claim for the disablement pension or retired pay.
(4) Where—
(a) aperson is awarded a disablement pension or retired pay under article 6; and

(b) subsequently he makes a claim for an allowance under article 34 or a mobility supplement
under article 20;
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(c) but not within three months of the notification of that award being given or sent to him

then “date of claim” for the purpose of determining entitlement to that allowance or supplement
means, subject to paragraph (5), the date on which the claim for the allowance or supplement is
received by the Secretary of State or, as the case may be, the authorised agent.

(5) Where—

(a) not more than 3 months earlier than the date referred to in paragraph (4), an enquiry is
made in person, in writing or orally to the Secretary of State or to an authorised agent
about claiming an allowance specified in article 34 or a mobility supplement under article
20; and

(b) that enquiry is made by the person who subsequently makes the claim or by a relative of
his or by a representative of a charitable organisation

then “date of claim” means the date on which the enquiry is received by the Secretary of State or,
as the case may be, the authorised agent.

(6) Where a claim or an enquiry referred to in this article is made by post in the United Kingdom
and the arrival of that claim or enquiry at the appropriate office of the Secretary of State or the
authorised agent is delayed by postal disruption caused by industrial action, whether within the postal
service or elsewhere, the claim shall be treated as having been received on the day on which it would
have been received if it has been delivered in the ordinary course of the post.

(7) In this article “charitable organisation” includes a company limited by guarantee with
charitable objects.

Textual Amendments
F41 Words in art. 37(2)(a) substituted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 5(5)

PART V
ADJUDICATION

Interpretation of Part V
38. In this Part—

(a) “pension” includes any retired pay, pension, [**’allowance, other continuing benefit or
lump sum payment] under this Order; and

(b) “gratuity” includes any gratuity under this Order.

Textual Amendments
F42 Words in art. 38(a) substituted (11.4.2016) by The Naval, Military and Air Forces Etc. (Disablement
and Death) Service Pensions (Amendment) Order 2016 (S.1. 2016/374), arts. 1(1), 6

Administration of this Order

39. This Order shall be administered by the Secretary of State or, as to any particular provision
of the Order which he may select, by such other person or body acting under his directions as he
may direct, and, except as otherwise provided by statute, the Secretary of State shall be the sole

28


http://www.legislation.gov.uk/id/uksi/2006/606/article/37/2/a
http://www.legislation.gov.uk/id/uksi/2016/374
http://www.legislation.gov.uk/id/uksi/2016/374
http://www.legislation.gov.uk/id/uksi/2016/374/article/1/1
http://www.legislation.gov.uk/id/uksi/2016/374/article/5/5
http://www.legislation.gov.uk/id/uksi/2006/606/article/38/a
http://www.legislation.gov.uk/id/uksi/2016/374
http://www.legislation.gov.uk/id/uksi/2016/374
http://www.legislation.gov.uk/id/uksi/2016/374/article/1/1
http://www.legislation.gov.uk/id/uksi/2016/374/article/6

Document Generated: 2024-05-19

Status: Point in time view as at 11/04/2016.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial team to The Naval,
Military and Air Forces Etc. (Disablement and Death) Service Pensions Order 2006. Any changes that have already
been made by the team appear in the content and are referenced with annotations. (See end of Document for details)

interpreter of this Order and may issue such instructions with reference to the Order as he may from
time to time consider necessary.

Entitlement where a claim is made in respect of a disablement, or death occurs, not later
than 7 years after the termination of service

40.—(1) Except where paragraph (2) applies, where, not later than 7 years after the termination
of the service of a member of the armed forces, a claim is made in respect of a disablement of that
member, or the death occurs of that member and a claim is made (at any time) in respect of that
death, such disablement or death, as the case may be, shall be accepted as due to service for the
purposes of this Order provided it is certified that—

(a) the disablement is due to an injury which—
(i) is attributable to service, or

(i1) existed before or arose during service and has been and remains aggravated thereby;
or

(b) the death was due to or hastened by—
(1) an injury which was attributable to service, or
(i1) the aggravation by service of an injury which existed before or arose during service.

(2) Where a person is entitled to benefit under the 2005 Order in respect of an injury or death,
that injury or death shall not be accepted as due to service for the purposes of this Order.

(3) Subject to the following [*provisions] of this article, in no case shall there be an onus on
any claimant under this article to prove the fulfilment of the conditions set out in paragraph (1) and
the benefit of any reasonable doubt shall be given to the claimant.

(4) Subject to the following provisions of this article, where an injury which has led to a member's
discharge or death during service was not noted in a medical report made on that member on the
commencement of his service, a certificate under paragraph (1) shall be given unless the evidence
shows that the conditions set out in that paragraph are not fulfilled.

(5) The provisions of paragraphs (3) and (4) shall not apply to a claim in respect of the disablement
or death of a member of the Reserve or Auxiliary Forces where that disablement is due to, or that
death is due to or hastened by, a disease other than a disease caused or aggravated by an accident
but—

(a) such disablement or death shall be certified in accordance with paragraph (1) if it is shown
that the conditions set out in this article and applicable thereto are fulfilled;

(b) where, upon reliable evidence, a reasonable doubt exists where the conditions set out
in paragraph (1) are fulfilled, the benefit of that reasonable doubt shall be given to the
claimant.

(6) Where there is no note in contemporary official records of a material fact on which the claim
is based, other reliable corroborative evidence of that fact may be accepted.

Textual Amendments
F43 Words in art. 40(3) substituted (7.4.2008 with application in accordance with art. 2(3) of the
amending S.1.) by The Naval, Military and Air Forces Etc. (Disablement and Death) Service Pensions
(Amendment) Order 2008 (S.1. 2008/679), art. 2(1)(2)(a), Sch. 1 Pt. 1 para. 5
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Entitlement where a claim is made in respect of a disablement, or death occurs, more than 7
years after the termination of service

41.—(1) Except where paragraph (2) applies, where, after the expiration of the period of 7 years
beginning with the termination of the service of a member of the armed forces, a claim is made in
respect of a disablement of that member, or in respect of the death of that member (being a death
occurring after the expiration of the said period), such disablement or death, as the case may be,
shall be accepted as due to service for the purpose of this Order provided it is certified that—

(a) the disablement is due to an injury which—
(1) is attributable to service before 6th April 2005, or

(i) existed before or arose during such service and has been and remains aggravated
thereby; or

(b) the death was due to or substantially hastened by
(i) an injury which was attributable to service, or
(i1) the aggravation by service of an injury which existed before or arose during service.

(2) Where a person is entitled to benefit under the 2005 Order in respect of an injury or death,
that injury or death shall not be accepted as due to service for the purposes of this Order.

(3) A disablement or death shall be certified in accordance with paragraph (1) if it is shown that
the conditions set out in this article and applicable thereto are fulfilled.

(4) The condition set out in paragraph (1)(a)(ii), namely, that the injury on which the claim is
based remains aggravated by service before 6th April 2005 shall not be treated as fulfilled unless
the injury remains so aggravated at the time when the claim is made, but this paragraph shall be
without prejudice, in a case where an award is made, to the subsequent operation of article 2(5) in
relation to that condition.

(5) Where, upon reliable evidence, a reasonable doubt exists whether the conditions set out in
paragraph (1) are fulfilled, the benefit of that reasonable doubt shall be given to the claimant.

(6) Where there is no note in contemporary official records of a material fact on which the claim
is based, other reliable corroborative evidence of that fact may be accepted.

Determination of degree of disablement

42.—(1) The following provisions of this article shall apply for the purposes of the assessment of
the degree of the disablement of a member of the armed forces due to service before 6th April 2005.

(2) Subject to the following provisions of this article—

(a) the degree of the disablement due to service of a member of the armed forces shall be
assessed by making a comparison between the condition of the member as so disabled
and the condition of a normal healthy person of the same age and sex, without taking
into account the earning capacity of the member in his disabled condition in his own or
any other specific trade or occupation, and without taking into account the effect of any
individual factors or extraneous circumstances;

(b) for the purpose of assessing the degree of disablement due to an injury which existed
before or arose during service and has been and remains aggravated thereby—

(1) in assessing the degree of disablement existing at the date of the termination of the
service of the member, account shall be taken of the total disablement due to that
injury and existing at that date, and

(i1) in assessing the degree of disablement existing at any date subsequent to the date of
the termination of his service, any increase in the degree of disablement which has
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occurred since the said date of termination shall only be taken into account in so far
as that increase is due to the aggravation by service of that injury;

(c) where such disablement is due to more than one injury, a composite assessment of the
degree of disablement shall be made by reference to the combined effect of all such
injuries;

(d) the degree of disablement shall be assessed on an interim basis unless the member's
condition permits a final assessment of the extent, if any, of that disablement.

(3) Where the average hearing loss at frequencies of 1, 2 and 3 kHz is not 50 dB or more in each
ear, the degree of disablement in respect of that loss shall be assessed at less than 20 per cent.

(4) Neither noise-induced sensorineural hearing loss nor a related condition or symptom shall be
taken into account in determining a member's total degree of disablement if the degree of disablement
in respect of that loss alone is less than 20 per cent.

(5) The degree of disablement assessed under the foregoing provisions of this article shall be
certified by way of a percentage, total disablement being represented by 100 per cent (which shall
be the maximum assessment) and a lesser degree being represented by such percentage as bears to
100 per cent the same proportion as the lesser degree of disablement bears to total disablement, so
however that a degree of disablement of 20 per cent or more shall be certified at a percentage which
is a multiple of 10, and a degree of disablement which is less than 20 per cent shall, except in a case
to which Table 1 of Part III of Schedule 1 applies, be certified in a manner suitable for the purposes
of Table 2 of Part III of that Schedule.

(6) Where a disablement is due to an injury specified in Part V of Schedule 1 or is a disablement
so specified, and, in either case, has reached a settled condition, the degree of that disablement shall,
in the absence of any special features, be certified for the purposes of this article at the percentage
specified in that Part as appropriate to that injury or to that disablement.

(7) An assessment of the degree of disablement due to service in respect of noise-induced
sensorineural hearing loss shall be based solely on hearing loss due to service and shall not include
any hearing loss due to age or other factors which are not related to service as a member of the armed
forces and which arise after service.

(8) Noise-induced sensorineural hearing loss shall be measured by reference to audiometric tests,
where available, conducted at or about the termination of the member's service and the degree of
disablement due to service shall be assessed in accordance with paragraph (10).

(9) Where no such tests were conducted or are available, the assessment of the degree of
disablement due to service shall be informed by the earliest available evidence, whether in terms of
audiometric tests or other evidence relevant to the level of hearing loss that existed at termination of
service and the assessment shall have regard to the relative percentages of degrees of disablement
and measured hearing loss specified in Table 1 of Part VI of Schedule 1 but any hearing loss arising
after termination of service shall not be included in the assessment.

(10) Subject to paragraphs (7), (8), (9) and (11), the degree of disablement in respect of noise-
induced sensorineural 