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I N S T R U M E N T S

2001 No. 2256
FINANCIAL SERVICES AND MARKETS
The Financial Services and Markets Act 2000
(Rights of Action) Regulations 2001
Made -

-

-

-

-

20th June 2001

Laid before Parliament
Coming into force

-

20th June 2001
- in accordance with regulation 1

The Treasury, in exercise of the powers conferred on them by sections 20(3), 71(2) and (3),
150(3) and (5), 202(2), 417(1)(a) and 428(3) of the Financial Services and Markets Act 2000(b),
hereby make the following Regulations:
Citation and commencement
1. These Regulations may be cited as the Financial Services and Markets Act 2000 (Rights
of Action) Regulations 2001 and come into force on the day on which section 19 of the Act
comes into force.
Interpretation
2. In these Regulations—
“the Act” means the Financial Services and Markets Act 2000;
“government” means—
(a) the government of the United Kingdom;
(b) the Scottish Administration;
(c) the Executive Committee of the Northern Ireland Assembly;
(d) the National Assembly for Wales; or
(e) the government of any country or territory outside the United Kingdom;
“international organisation” means any international organisation the members of which
include the United Kingdom or any other state;
“local authority”, in relation to the United Kingdom, means—
(a) in England and Wales, a local authority within the meaning of the Local
Government Act 1972(c), the Greater London Authority, the Common Council
of the City of London or the Council of the Isles of Scilly;
(b) in Scotland, a local authority within the meaning of the Local Government
(Scotland) Act 1973(d); and
(a) See the deﬁnition of “prescribed”.
(b) 2000 c. 8.
(c) 1972 c. 70; the deﬁnition of “local authority” in section 270 has been repealed in part by Schedule 17 to the Local
Government Act 1985 (c. 51); and amended by section 1(5) of the Local Government (Wales) Act 1994 (c. 19).
(d) 1973 c. 65; the deﬁnition of “local authority” in section 235 was substituted by paragraph 92(66) of Schedule 13 to the
Local Government etc. (Scotland) Act 1994 (c. 39).
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(c) in Northern Ireland, a district council within the meaning of the Local
Government Act (Northern Ireland) 1972(a);
“Part IV ﬁnancial resources requirement” means a requirement imposed on an authorised
person by the Authority under Part IV of the Act to have or maintain ﬁnancial resources;
“Part XIII ﬁnancial resources requirement” means a requirement imposed on an incoming
ﬁrm (within the meaning of section 193(1) of the Act) by the Authority under Part XIII
of the Act to have or maintain ﬁnancial resources;
“the Regulated Activities Order” means the Financial Services and Markets Act 2000
(Regulated Activities) Order 2001(b).
Private person
3.—(1) In these Regulations, “private person” means—
(a) any individual, unless he suﬀers the loss in question in the course of carrying on—
(i) any regulated activity; or
(ii) any activity which would be a regulated activity apart from any exclusion made
by article 72 of the Regulated Activities Order (overseas persons); and
(b) any person who is not an individual, unless he suﬀers the loss in question in the course
of carrying on business of any kind;
but does not include a government, a local authority (in the United Kingdom or elsewhere) or
an international organisation.
(2) For the purposes of paragraph (1)(a), an individual who suﬀers loss in the course of
eﬀecting or carrying out contracts of insurance (within the meaning of article 10 of the
Regulated Activities Order) written at Lloyd’s is not to be taken to suﬀer loss in the course of
carrying on a regulated activity.
Authorised person acting otherwise than in accordance with permission
4.—(1) A case where the conditions speciﬁed by paragraph (2) are satisﬁed is prescribed for
the purposes of section 20(3) of the Act (and so in such a case the contravention of a
requirement imposed by the Authority under the Act is actionable at the suit of a person who
suﬀers loss as a result of that contravention).
(2) The conditions speciﬁed by this paragraph are that—
(a) the action would be brought at the suit of—
(i) a private person; or
(ii) a person acting in a ﬁduciary or representative capacity on behalf of a private
person and any remedy would be exclusively for the beneﬁt of that private person
and could not be eﬀected through an action brought otherwise than at the suit
of the ﬁduciary or representative; and
(b) the contravention is not of a Part IV ﬁnancial resources requirement.
Prohibition orders and performance of a controlled function
5.—(1) The deﬁnition of “private person” in regulation 3 is prescribed for the purposes of
section 71(3) of the Act (and so the contravention of section 56(6) or 59(1) or (2) of the Act is
actionable at the suit of a person who falls within that deﬁnition and who suﬀers loss as a result
of that contravention).
(2) A case where the condition speciﬁed by paragraph (3) is satisﬁed is prescribed for the
purposes of section 71(2) of the Act (and so in such a case the contravention of section 56(6) or
59(1) or (2) of the Act is actionable at the suit of a person who is not a private person).
(3) The condition speciﬁed by this paragraph is that the action would be brought at the suit
of a person (who is not a private person) acting in a ﬁduciary or representative capacity on
behalf of a private person and any remedy would be exclusively for the beneﬁt of that private
person and could not be eﬀected through an action brought otherwise than at the suit of the
ﬁduciary or representative.
(a) 1972 c. 9 (N.I.).
(b) S.I. 2001/544.
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Authority rules
6.—(1) The deﬁnition of “private person” in regulation 3 is prescribed for the purposes of
section 150(5) of the Act (and so the contravention by an authorised person of a rule is
actionable at the suit of a person who falls within that deﬁnition and who suﬀers loss as a result
of that contravention).
(2) A case where any of the conditions speciﬁed by paragraph (3) is satisﬁed is prescribed for
the purposes of section 150(3) of the Act (and so in such a case the contravention of a rule is
actionable at the suit of a person who is not a private person).
(3) The conditions speciﬁed by this paragraph are that—
(a) the rule that has been contravened prohibits an authorised person from seeking to
make provision excluding or restricting any duty or liability;
(b) the rule that has been contravened is directed at ensuring that transactions in any
security or contractually based investment (within the meaning of the Regulated
Activities Order) are not eﬀected with the beneﬁt of unpublished information that, if
made public, would be likely to aﬀect the price of that security or investment;
(c) the action would be brought at the suit of a person (who is not a private person) acting
in a ﬁduciary or representative capacity on behalf of a private person and any remedy
would be exclusively for the beneﬁt of that private person and could not be eﬀected
through an action brought otherwise than at the suit of the ﬁduciary or representative.
(4) In this regulation, “rule” has the meaning given by section 150(4) of the Act.
Incoming ﬁrms
7.—(1) A case where the conditions speciﬁed by paragraph (2) are satisﬁed is prescribed for
the purposes of section 202(2) of the Act (and so in such a case the contravention of a
requirement imposed by the Authority under Part XIII of the Act is actionable at the suit of a
person who suﬀers loss as a result of that contravention).
(2) The conditions speciﬁed by this paragraph are that—
(a) the action would be brought at the suit of—
(i) a private person; or
(ii) a person acting in a ﬁduciary or representative capacity on behalf of a private
person and any remedy would be exclusively for the beneﬁt of that private person
and could not be eﬀected through an action brought otherwise than at the suit
of the ﬁduciary or representative; and
(b) the contravention is not of a Part XIII ﬁnancial resources requirement.

20th June 2001

Anne McGuire
Tony McNulty
Two of the Lords Commissioners of Her Majesty’s Treasury
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EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations set out the circumstances in which a contravention of certain provisions of,
or made or imposed under, the Financial Services and Markets Act 2000 (c. 8) (“the Act”) is
actionable by a person who has suﬀered loss as a result of that contravention.
Regulation 4 prescribes the cases in which an action may be brought under section 20(3) of
the Act against an authorised person who has contravened a requirement imposed under the
Act. Such an action may be brought by a private person (as deﬁned in regulation 3) or a person
(“a ﬁduciary”) acting in a ﬁduciary or representative capacity on behalf of a private person
where the remedy would be exclusively for the beneﬁt of that person and the remedy could not
be eﬀected though action brought otherwise than at the suit of the ﬁduciary or representative.
Contravention of a ﬁnancial resources requirement imposed under Part IV of the Act is not
actionable.
Regulation 5 provides that the deﬁnition of “private person” in regulation 3 applies for the
purposes of section 71 of the Act. Under section 71(1) of the Act any private person who has
suﬀered loss as a result of a contravention of section 56(6) of the Act (failure to take reasonable
care to ensure that a function is not performed by a person in breach of a prohibition order) or
section 59(1) or (2) of the Act (failure to ensure that controlled functions are performed only
in accordance with approval granted by the Financial Services Authority (“the Authority”))
may bring an action. Any person who is not a private person may bring an action for
contravention of those provisions only if he would bring the action as a ﬁduciary.
Regulation 6 provides that the deﬁnition of private person in regulation 3 applies for the
purposes of section 150 of the Act. Under section 150(1) of the Act, contravention of a rule
made by the Authority is actionable at the suit of any private person who has suﬀered loss as
a result. Any person who is not a private person may only bring an action for contravention
of a rule which prohibits the authorised person from seeking to make provision excluding or
restricting any duty or liability; a rule that is directed at ensuring that transactions in
investments are not eﬀected with the beneﬁt of unpublished information; or where the person
would bring the action as a ﬁduciary.
Regulation 7 provides that any private person or person acting as a ﬁduciary may bring an
action under section 202(2) of the Act in respect of a contravention of a requirement imposed
by the Authority on an incoming ﬁrm under Part XIII of the Act. Contravention of a ﬁnancial
resources requirement imposed under Part XIII is not actionable.
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