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SCHEDULE

Equivalent weekly value of a transfer of property

Whereas a draft of this instrument was laid before Parliament in accordance with
section 52(2) of the Child Support Act 1991(a) and approved by a resolution of each
House of Parliament:

Now, therefore, the Secretary of State for Social Security, in exercise of the powers
conferred by sections 14(3), 21, 28A(3), 28B(2)(b), 28C, 28E(5), 28F, 28G, 281 (4)(c),
42, 51, 52(4) and 54(b) of, and paragraph 5 of Schedule 1, paragraphs 2, 4, 6, 7 and 9
of Schedule 4A and Schedule 4B to the Child Support Act 1991 and of all other
powers enabling him in that behalf, after consultation with the Council on Tribunals
in accordance with section 8 of the Tribunals and Inquiries Act 1992(c), hereby makes
the following Regulations;

(a) 1991 c. 48. Section 28A to 28l of and Schedule 4A and 4B to the Child Support Act 1991
were inserted by the Child Support Act 1995 (1995 c. 34).

(b) Section 54 is cited because of the meaning ascribed to the words “maintenance assessment”
and “prescribed”.

(c) 1992 c. 53.
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PART |
GENERAL

Citation, commencement and inter pretation

1.—(1) These Regulations may be cited as the Child Support Departure Direction
and Consequential Amendments Regulations 1996 and shall come into force on 2nd
December 1996.

(2) Inthese Regulations, unless the context otherwise requires—
“ the Act” means the Child Support Act 1991,

“the Appeal Regulations’ means the Child Support Appeal Tribunals (Procedure)
Regulations 1992(a);

“applicant” has the same meaning as in Schedule 4B to the Act;
“application” means »except in regulations 32A to 32G« an application for a
departure direction;
“Arrears Regulations’ meansthe Child Support (Arrears, Interest and Adjustment of
Maintenance Assessments) Regulations 1992(b);
“Contributions and Benefits Act” means the Socia Security Contributions and Benefits
Act 1992 (c);
“Departure Direction Anticipatory Application Regulations’” means the Child Support
Departure Direction (Anticipatory Application) Regulations 1996(d);
“departure direction application form” means the form provided by the Secretary of
State in accordance with regulation 4(1);
»2“designated authority” means—

(@) the Secretary of State;

(b) aperson providing services to the Secretary of State;

(c) alocal authority; or

(d) aperson providing services or authorised to exercise any functions of

any such authority; <

“effective date” in relation to a departure direction means the date on which that
direction takes effect;
»*income-related employment and support allowance’ means an income-related
allowance under Part 1 of the Welfare Reform Act 2007 (employment and support
alowance); <«
“Information, Evidence and Disclosure Regulations’ means the Child Support
(Information, Evidence and Disclosure) Regulations 1992(e);
“Maintenance Arrangements and Jurisdiction Regulations’ means the Child Support
(Maintenance Arrangement and Jurisdiction) Regulations 1992(f);
“Maintenance Assessment Procedure Regulations’ means the Child Support
(Maintenance Assessment Procedure) Regulations 1992 (g);

“Maintenance Assessments and Specia Cases Regulations’ means the Child Support
(Maintenance Assessments and Specia Cases) Regulations 1992(h);

“maintenance period” has the same meaning as in regulation 33 of the Maintenance
Assessment Procedure Regulations,

(a) S.I. 1992/2641. Regulations 3 and 11 were amended by S.I. 1995/1045 and S.I. 1996/2450.
Regulation 5, 6, and 7 were amended by S.I. 1996/2450 and regulation 13 by S.I. 1996/182 and
1996/2450.

(b) S.I. 1992/1816.

(c) 1992 c. 4. Regulation 10 was substituted by S.I. 1995/1045.

(d) S.I. 1996/635.

(e) S.I. 1992/1812. Regulation 9A was inserted by S.I. 1995/1045 and amended by S.I. 1995/
3261, which also substituted regulation 10 and inserted regulation 10A.

(f) S.l. 1992/2645. Regulation 8 was amended by S.I. 1995/913.

(g) S.I. 1992/1813. Regulation 10 was amended by S.I. 1994/227, 1995/123, 1995/1045 and
1995/3261.

(h) S.1. 1992/1815. Regulation 9 was amended by S.I. 1995/1045 and 1996/1945 and regulation
22 by S.I. 1993/913 and 1995/1045.
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“non-applicant” means—
(a) where the application has been made by a person with care, the absent
parent;
(b) where the application has been made by an absent parent, the person
with care;
»“official error” means an error made by—
(@) an officer of the Department of Social Security acting as such which no
person outside the Department caused or to which no person outside the
Department materially contributed;
aperson employed by adesignated authority acting on behalf of the authority,

which no person outside that authority caused or to which no person outside
that authority materially contributed,

»?(b)

but excludes any error of law which is only shown to have been an error by virtue of a
subsequent decision of »3the Upper Tribunal « or the court; 4«
“partner” has the same meaning as in paragraph (2) of regulation 1 of the
Maintenance Assessments and Special Cases Regulation(a);

“relevant person” means—

(a) an absent parent, or a person who is treated as an absent parent under
regulation 20 of the Maintenance Assessments and Special Cases
regulations (persons treated as absent parents), whose liability under
amaintenance assessment may be effected by any departure direction
given following an application;

(b) a person with care, or a child to whom section 7 of the Act applies,
where the amount of child support maintenance payable under a
mai ntenance assessment relevant to that person with care or that child
may be effected by any departure direction given following an
application »4;

“relevant universal credit” means, in relation to an absent parent or parent with
care, an award of universal credit made to the parent in question, where the award
is calculated on the basis that the parent does not have any earned income;

“universal credit” means universal credit under Part 1 of the Welfare Reform Act
2012.4

»4(2A) For the purposes of the definition of “relevant universal credit” in paragraph
(2), “earned income” has the meaning given in regulation 52 of the Universal Credit
Regulations 2013.4

(3) In these Regulations unless the context otherwise requires, a reference—

() to the Schedule, is to the Schedule to these Regulations;
(b) to anumbered regulation is to the regulation in these Regulations bearing
that number;

(c) inaregulation or the Schedule to a numbered paragraph is to the paragraph
in that regulation or the Schedule bearing that number;

(d) inaparagraph to alettered or numbered sub-paragraph isto the sub-paragraph
in that paragraph bearing that letter or number.

Documents

2.—(1) Except where express provision is made to the contrary, where, under any
provision of these Regulations—
(@) any document is given or sent to the Secretary of State, that document shall,
subject to paragraph (2), be treated as having been so given or sent on the
date it is received by the Secretary of State; and

(a) Paragraph (2) of regulation 1 has been amended by S.I. 1993/913, 1995/1045 and 3261.
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(b) any document is given or sent to any other person, that document shall, if
sent by post to that person’s last known or notified address, and subject to
paragraph (3), be treated as having been given or sent on the second day after
the day of posting, excluding any Sunday or any day which isaBank Holiday
in England, Wales, Scotland or Northern Ireland under the Banking and
Financial Dealings Act 1971(a).

(2) The Secretary of State may treat any document given or sent to him as given or
sent on such day, earlier than the day it was received by him, as he may determine, if
he is satisfied that there was unavoidable delay in his receiving the document in
question.

(3) Where, by any provision of these Regulations, and in relation to a particular
application, notice or notification—

(@) morethan one document isrequired to be given or sent to a person, and more
than one such document is sent by post to that person but not all the
documents are posted on the same day;

(b) documents are required to be given or sent to more than one person, and not
all such documents are posted on the same day, all those documents shall be
treated as having been posted on the later or, as the case may be, the latest
day of posting.

Deter mination of amounts

3.—(1) Where any amount is required to be determined for the purposes of these
Regulations, it shall be determined as a weekly amount and, except where the context
otherwise requires, any reference to such an amount shall be construed accordingly.

(2) Where any calculation made under these Regulations results in a fraction of a
penny that fraction shall be treated as a penny if it is either one half or exceeds one
half and shall be otherwise disregarded.

PART II
PROCEDURE ON AN APPLICATION FOR A DEPARTURE
DIRECTION AND PRELIMINARY CONSIDERATION

Application for adeparturedirection

4.—(1) Every application shall be madein writing on aform (a*“departure direction
application form™) provided by the Secretary of State, or in such other manner, being
in writing, as the Secretary of State may accept as sufficient in the circumstances of
any particular case.

(a) 1971 c. 80.
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Regs. 4-6
(2) Departure direction application forms shall be supplied without charge by such
persons as the Secretary of States authorises for that purpose.

(3) Every application shall be given or sent to the Secretary of State or to such
persons as he may authorise for that purpose.

(4) Where an application is defective at the date when it is received, or has been
made in writing but not on the departure direction application form provided by the
Secretary of State, the Secretary of State may refer that application to the person who
made it or, as the case may be, supply him with a departure direction application form.

(5) In acase to which paragraph (4) applies, if the departure direction application
form isreceived by the Secretary of State properly completed—

(@) within the specified period he shall treat the application as if it had been
duly made in the first instance;

(b) outside the specified period, unless he is satisfied that the delay has been
unavoidable, he shall treat the application as a fresh application made on the
date upon which the properly completed departure direction application
form was received.

(6) An application which is made on a departure direction application form is, for
the purposes of paragraph (5), properly completed if completed in accordance with the
instructions on the form and defective if not so completed.

(7) Inacasetowhich paragraph (4) applies, the specified period for the purposes of
paragraph (5) shall be the period of 14 days commencing with the date upon which, in
accordance with paragraph (4), the application is referred to the person who made the
defective application or a departure direction application form is given or sent to the
person who made a written application but not on a departure direction application
form.

(8) For the purposes of paragraph (7), the provisions of regulation 2 shall apply to
an application referred to in paragraph (4).

(9) A person applying for a departure direction may authorise a representative,
whether or not legally qualified, to receive notices and other documents on his behalf,
and act on his behalf in relation to an application.

(10) Where a person has, under paragraph (9), authorised a representative who is
not legally qualified, he shall confirm that authorisation in writing, or as otherwise
required, to the Secretary of State, unless such authorisation has been approved by the
Secretary of State under regulation 53 of the Maintenance Assessment Procedure
Regulation (authorisation of representative). Paras. (11) to (14) of

> < reg. 4 omitted by reg.
35 of S.I. 1999/1047 as

. . . from 1.6.99.
Amendment or withdrawal of application

5. A person who has made an application may amend or withdraw his application
by noticein writing to the Secretary of State at any time prior to a determination being
made in relation to that application.

Provision of information

6.—(1) Where an application has been made, the Secretary of State may request
further information or evidence from the applicant to enable that application to be
determined.

(2) Any information or evidence requested by the Secretary of State in accordance  words substituted in reg.
with paragraph (1) shall be given within »one month, or such longer period as the 6(2) by reg. 36 of S.I.
Secretary of State is satisfied is reasonable in the circumstances of the case« of the 1999/1047 as from
request for such information or evidence having been given or sent. 1.6.99.

(3) Where the time limit specified in paragraph (2) is not complied with, the
Secretary of State may determine that application, in the absence of that information
or evidence.
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Rejection of application on completion of a preliminary consideration

7.—(1) The Secretary of State may, on completing a preliminary consideration of an
application, reject that application on the ground set out in section 28B (2)(b) of the
Actif it appearsto him that the difference between the current amount and the revised
amount is less than £1.00.

(2) Where an application has been rejected in accordance with paragraph (1), the
Secretary of State shall, as soon as reasonably practicable, given notice of that rejection
to the relevant persons.

Procedurein relation to the deter mination of an application

8.—(1) Subject to paragraph (4), where an application has not failed within the
meaning of section 28D of the Act, the Secretary of State shall »,unless he is satisfied
on the information or evidence available to him that a departure direction is unlikely
to be given«

() givenotice of that application to the relevant persons other than the applicant;

(b) send to them details of the grounds on which the application has been made
and any relevant information or evidence the applicant has given, except
details, information or evidence falling within paragraph (2);

(c) invite representations in writing from the relevant persons other than the
applicant on any matter relating to that application; and

(d) set out the provisions of paragraph (2), (5) and (6) in relation to such
representations.

(2) Thedetails, information or evidence referred to in paragraph (1)(b), (6) and (7)
are—

(@) medical evidence or medical advice that has not been disclosed to the
applicant or a relevant person and which the Secretary of State considers
would be harmful to the health of the applicant or that relevant person if
disclosed to him;

(b) the address of a relevant person, or of any child in relation to whom the
assessment was made in respect of which the application has been made, or
any other information which could reasonably be expected to lead to that
person or that child being located, where that person has not agreed to
disclosure of that address or that information, it is not known to the other
party to that assessment and—

(i) the Secretary of Stateis satisfied that that address or that information is
not necessary for the determination of that application; or

(ii) the Secretary of State is satisfied that that address or that information is
necessary for the determination of that application and that there would
be arisk of harm or undue distressto that person or that child if disclosure
were made.

(3) Subject to paragraph (4), the notice referred to in paragraph (1)(a) shall be given
as soon as reasonably practicable after—
(@) completion of the preliminary consideration of that application under section
28B of the Act; or
(b) where the Secretary of State has requested information or evidence under
regulation 6, receipt of that information or the expiry of the period of 14
days, referred to in regulation 6(2).

(4) The provisions of paragraphs (1) and (3) shall not apply where information or
evidence requested in accordance with regulation 6 has not been received by the
Secretary of State within the period specified in paragraph (2) of that regulation and
the Secretary of State is satisfied on the information or evidence available to him that
a departure direction should not be given.

» (4A) Wherethe provisions of paragraph (1) have not been complied with because
the Secretary of State was satisfied on the information or evidence available to him
that a departure direction was unlikely to be given, but on further consideration of the
application he is minded to give a departure direction in that case, he shall, before
doing so, comply with the provisions of this regulation.«
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(5) Where the Secretary of State does not receive written representations from a
relevant person within 14 days of the date on which representations were invited
under paragraph (1), (6) or (7) he may, in the absence of written representations from
that person, proceed to determine the application.

(6) The Secretary of State may, if he considers it reasonable to do so, send to the
applicant a copy of any written representations made following an invitation under
paragraph (1)(c), whether or not they were received within the time specified in
paragraph (5) except to the extent that the representations contain information or
evidence which falls within paragraph (2), and invite him to submit representationsin
writing on any matters contained in those representations.

(7) Where any information or evidence requested by the Secretary of State under
regulation 6 is received after notification has been given under paragraph (1), the
Secretary of State may, if he considers it reasonable to do so and except where that
information or evidence falls within paragraph (2), send a copy of such information or
evidence to the relevant persons and invite them to submit representations in writing
on that information or evidence.

(8) »la
(9) Where the Secretary of State has determined an application he shall, as soon as
is reasonably practicable—
(@) notify the relevant persons of that determination;
(b) where a departure direction has been given, refer the case to a child support
officer.
(10) A notification under paragraph (9)(a) shall set out—
(@) the reasons for that determination;

(b) where adeparture direction has been given, the basis on which the amount of
child support maintenance is to be fixed by any assessment made in
consequence of that direction.

(11) »2«

»3Procedure in relation to determination of an application for a revision or a
super session of a decision with respect to a departuredirection

8A.—(1) Subject to the modifications described in paragraph (2), regulation 8 shall
apply to any application for arevision or a supersession of a decision with respect to
a departure direction as it applies to an application for a departure direction.

(2) The modifications described in this paragraph are—
(@) for paragraph (1) there shall be substituted the following paragraphs—
“(1) Except where paragraph (1A) applies, the Secretary of State shall—

() give notice of an application for a revision or a supersession of a
decision with respect to a departure direction to the relevant persons
other than the applicant;

(b) inform them of the grounds on which the application has been made
and any relevant information or evidence the application has given,
except details, information or evidence falling within paragraph (2);

(c) invite representations from the relevant persons other than the
applicant on any matter relating to that application; and
(d) explainthe provisions of paragraph (2), (5) and (6) in relation to such
representations.
(1A) This paragraph applies where an application for a revision or a
supersession has been made and the Secretary of Stateis satisfied on the
information or evidence available to him that either—

(@) arevision or supersession of a departure direction is unlikely to be
made; or
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Regs. 8A- 9

'Reg. 9 substituted by
reg. 8 of S.I. 1998/58 as
from 19.1.98.

2Words inserted in reg. 9
heading & paras. (1)(a),
(b), (c) by reg. 2 of S.I.
2003/2779 as from
5.11.03.

SWords inserted in reg. 9
and heading by reg.
60(3) of S.I. 2008/1554
as from 27.10.08.
“Words in heading to
reg. 9 inserted &
substituted in paras.
(1)(a), (b) & (c) by reg.
42(3)(a) & (b) of S.I.
2013/630 as from
29.4.13.

SWords in heading
substituted by reg. 4(2)
of S.I. 2003/328 as
from 6.4.03.

5116

(b) in acasewherethe applicant was the applicant for the decision which
is to be revised or superseded, a ground on which the decision to be
revised or superseded was made no longer applies.”

(b) paragraphs (3), (4) and (7) shall be omitted,;

(c) in paragraph (4A) for the words from “that a departure direction” to the
words “in that case” there shall be substituted the words “that decision
revising or superseding a decision with respect to a departure direction was
unlikely to be made, but on further consideration of the application he is
minded to make such a decision”;

(d) inparagraph (5)—
(i) forwords“(1), (6) or (7)” there shall be substituted the words*“ (1) or (6)”;

(ii) after theword “application” there shall be added the words “for adecision
revising or superseding a decision”;

() in paragraph (8)-

(i) for the words “In deciding whether to give a departure direction” there
shall be substituted the words “ Before deciding whether or not to make a
decision revising or, as the case may be, superseding a decision as to a
departure direction in consequence of an application for such adecision”;
and

(ii) insub-paragraph (a), for the words “ by the application for that direction”
there shall be substituted the words “in connection with the application”;

(f) for paragraphs(9) and (10) there shall be substituted the following paragraph—
“(9) Where the Secretary of State has determined an application made for

the purpose of revising or superseding a decision he shall, as soon as is
reasonably practicable, notify the relevant persons of—

(@) that determination;
(b) thereasonsfor it; and

(c) where appropriate, the basis on which the amount of child support
maintenance is to be fixed by any fresh assessment made in
consequence of that determination.” <

»!Departuredirectionsand personsin receipt of income support »2state pension
credit »3, income-related employment and support allowance<<«, income-based
jobseeker’sallowance »*universal credit< »°0r workingtax credit«

9.—(1) The costs referred to in regulation 13 to 18 shall not constitute special
expenses where they are or were incurred—

(@) by an absent parent to or in respect of whom income support »2, state pension
credit »3, income-related employment and support allowance4« »*, income-
based jobseeker’sallowance or relevant universal credit« isor wasin payment
at the date on which any departure direction given in response to that
application would take effect;

(b) by a person with care to or in respect of whom income support »2, state
pension credit »3, income-related employment and support allowance««,
income-based jobseeker’s allowance, »#, working tax credit or relevant
universal credit« is or was in payment at the date on which any departure
direction given in response to that application would take effect; or

(c) by a person with care where, at the date on which any departure direction
given in response to that application would take effect, income support »?2,
state pension credit »3, income-related employment and support
allowance<«»*, income-based jobseeker’s allowance or relevant universal
credit«4 isor wasin payment to or in respect of the absent parent of the child
or children in relation to whom the maintenance assessment in question is
made.

(2) A transfer shall not constitute atransfer of property for the purposes of paragraph
3(1)(b) or 4(1)(b) of Schedule 4B to the Act, or of regulations 21 and 22, where the
application is made—
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(a) by an absent parent to or in respect of whom income support b1, state pension  *Words inserted in paras.
credit »2, income-related employment and support allowanceq«»3, income- (2)(a) & (b) & (3)(a)-c)
based jobseeker’s allowance or relevant universal credit« isor wasin payment 237’7r999532f r(gmsg'liogg’/
at the date on which any departure direction given in response to that  yorqs inserted in 'reg: 9

application would take effect; by reg. 60(3) of S.I.

(b) by apersonwith care and, at the date on which any departure direction given 290%1354 as from
in response to that application would take effect, income support »*, state . ~ """ .

- o 3 °Words substituted in
pension credit -2, income-related employment and support allowanced < %, o2 "5y (a) & (b) &
income-based jobseeker’s allowance or relevant universal credit«, isor was paras. (3)(a)-(c) by reg.
in payment to or in respect of the absent parent of the child or children in  42(3)(c) & (d) of S.I.

relation to whom the maintenance assessment in question is made. gglj/fgo as from

(3) A case shall not constitute a case under regulations 23 to 29 where the
application is made—

(a) by an absent parent to or in respect of whom income support »1, state pension
credit< » 2, income-based jobseeker’s allowance or relevant universal credit«
is or was in payment at the date on which any departure direction given in
response to that application would take effect;

(b) by an absent parent where, at the date on which any departure direction
given in response to that application would take effect, income support »,
state pension credit«, income-based jobseeker’s allowance, »3, working tax
credit or relevant universal credit« isor was in payment to or in respect of
the person with care of the child or children in relation to whom the
mai ntenance assessment in question is made;

(c) by a person with care where, at the date on which any departure direction
given in response to that application would take effect, income support »2,
state pension credit< »2, income-based jobseeker’s allowance or relevant
universal credit« isor wasin payment to or in respect of the absent parent of
the child or children in relation to whom the maintenance assessment is made. <

Reproduced below is reg. 9 as in force from 2.12.96 to 18.1.98.

Departure directions and persons in receipt of income support
or income-based jobseeker’s allowance

9.- (1) The costs referred to in regulations 13 to 18 shall not
constitute special expenses where they are incurred by a person
to or in respect of whom income support or income-based
jobseeker’s allowance is paid.

(2) A transfer shall not constitute a transfer of property for the
purposes of paragraph 3(1)(b) or 4(1)(b) of Schedule 4B to the Act, or
of regulations 21 and 22, where the application is made by an absent
parent to or in respect of whom income support or income-based
jobseeker’s allowance is paid at the time that application is made.

(3) A case shall not constitute a case under regulations 23 to 29 where
the application is made by an absent parent to or in respect of whom
income support or income-based jobseeker’s allowance is paid.

Departuredirectionsand interim maintenance assessments

10.—(1) For the purposes of section 28A(1) of the Act, the term “maintenance
assessment” does not include—

(@) aCategory A or Category C interim maintenance assessment;

(b) acCategory B interim maintenance assessment where the application is made
under paragraph 2 of Schedule 4B to the Act in respect of expenses prescribed
by regulation 18 and that Category B interim maintenance assessment was
made because the application fell within paragraph (3)(b) of regulation 8 of
the Maintenance Assessment Procedure Regulations(a);

(a) S.I.1992/1813. Regulation 8 was substituted by S.I. 1995/3261.
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(c) aCategory D interim maintenance assessment, where the application is made
under paragraph 3 or 4 of Schedule 4B to the Act or by an absent parent
under paragraph 2 or 5 of that Schedule.

(2) For the purposes of this regulation, Category A, Category B, Category C and
Category D interim maintenance assessments are defined in regulation 8(3) of the
Maintenance Assessment Procedure Regulations (categories of interim maintenance
assessment).

11. »l«

M eaning of “ current assessment” for the purposes of theAct

»111A. Where-

(@) an application under section 28A of the Act has been made in respect of a
current assessment; and

(b) after the making of that application, a fresh maintenance assessment has
been made upon a revision of a decision as to a maintenance assessment
under section 16 of the Act,

references to the current assessment in sections 28B(3), 28C(2)(a) and 28F(5) of, and
in paragraphs 8 of Schedule 4A and paragraphs 2, 3 and 4 of Schedule 4B to, the Act
shall have effect asif they were references to the fresh maintenance assessment. <

M eaning of “benefit” for the purposes of section 28E of the Act

12. For the purposes of section 28E of the Act, “benefit” means income support »2,
state pension credit«, income-based jobseeker’s allowance»?, income-related
employment and support allowance,« »*working tax credit, housing benefit and
relevant universal credit«.

PART 111
SPECIAL EXPENSES

Costsincurred in travelling towork

13.—(1) Subject to paragraphs (2) and (3), the following costs shall constitute
expenses for the purposes of paragraph 2(2) of Schedule 4B to the Act where they are
incurred by the applicant for the purposes of travel between his home and his normal
place of work—

(@) the cost of purchasing aticket for such travel;

(b) the cost of purchasing fuel, where such travel is by a vehicle which is not
carrying fare-paying passengers; or

(c) in exceptional circumstances, the taxi fare for a journey which must

unavoidably be undertaken during hours when no other reasonable mode of
travel is available,

and any minor incidental costs, such astollsor feesfor the use of aparticular road or
bridge incurred in connection with such travel.

(2) Where the Secretary of State considers any costs referred to in paragraph (1) to
be unreasonably high or to have been unreasonably incurred he may substitute such
lower amount as he considers reasonable, including a nil amount.

(3) Costswhich can be set off against the income of the applicant under the Income
and Corporation Taxes Act 1988(a) shall not constitute expenses for the purposes of

paragraph (1).

(a) 1988 c. I.
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Contactscosts

14.—(1) Where at the time a departure direction is applied for a set pattern has
been established as to frequency of contact between the absent parent and a child in
respect of whom the current assessment was made, the following costs, based upon
that pattern and incurred by the absent parent for the purpose of maintaining contact
with that child, shall subject to paragraphs (2) to (6), constitute expenses for the
purposes of paragraph 2(2) of Schedule 4B to the Act—

(a) the costs of purchasing aticket for travel for the purpose of maintaining that
contact;

(b) the cost of purchasing fuel, where travel is for the purpose of maintaining
that contact and is by avehicle which isnot carrying fare-paying passengers;
or

(c) thetaxifarefor ajourney or part of ajourney to maintain that contact where
the Secretary of State is satisfied that the disability of the absent parent
makes it impracticable to use any other form of transport which might
otherwise have been available to him.

and any minor incidental costs, such as toll or fees for the use of a particular road or
bridge, incurred in connection with such travel.

(2) Subject to paragraph (3), where the Secretary of State considersany costsreferred
to in paragraph (1) to be unreasonably high or to have been unreasonably incurred he
may substitute such lower amount as he considers reasonable, including a nil amount.

(3) Any lower amount substituted by the Secretary of State under paragraph (2)
shall not be so low as to make it impossible, in the Secretary of State’s opinion, for
contact to be maintained at the frequency specified in any court order made in respect
of the absent parent and the child mentioned in paragraph (1) where the absent parent
is maintaining contact at that frequency.

(4) Paragraph (1) shall not apply where regulation 20 of the Maintenance
Assessments and Special Cases Regulations (personstreated as absent parents) applies
to the applicant.

(5) Where sub-paragraph (c) of paragraph (1) applies and the applicant has, at the
date an application is made, received, or at the dateisin receipt of, financial assistance
from any source to meet, wholly or in part, costs of maintaining contact with the child
who is referred to in paragraph (1), which arise wholly from his disability and which
are in excess of the costs which would be incurred if that disability did not exist, only
the net amount of the costsreferred to in that sub-paragraph, after the deduction of the
financial assistance, shall constitute special expenses for the purposes of paragraph
2(2) of Schedule 4B to the Act.

(6) For the purposes of this regulation, a person is disabled if he is blind, deaf or
dumb or is substantially or permanently handicapped by illness, injury, mental disorder
or congenital deformity.

(7) Where, at the time a departure direction is applied for, no set pattern has been
established asto frequency of contact between the absent parent and a child in respect
of whom the current assessment was made, but the Secretary of State is satisfied that
that absent parent and the person with care of that child have agreed upon a pattern of
contact for the future, the costs mentioned in paragraph (1) and which are based upon
that intended pattern of contact shall constitute expenses for the purposes of paragraph
2(2) of Schedule 4B to the Act, and paragraphs (2) to (6) shall apply to that application.

»1(8) Thisregulation shall apply in relation to an application made for the purpose
of superseding a decision with respect to a departure direction as though—
(@) for thewords “at the time a departure direction is applied for” in paragraphs
(1) and (7) there were substituted the words “at the time an application is
made for a decision with respect to a departure direction”;

(b) in paragraph (5), after the words “an application” there were inserted the
words “for the supersession of a decision with respect to a departure
direction. <

Supplement No. 47 [Nov 2014] The Law Relating to Child Support

Sl 1996/2907

Reg. 14

Para. (8) inserted in
reg. 14 by reg. 41 of
S.1. 1999/1047 as from

1.6.99.

5119



Sl 1996/2907

Reg. 15

Words inserted in reg.
15(3) by reg. 11(2) of
S.l. 1998/58 as from
19.1.98.

2Words in reg. 15(3)
inserted and paras. (4)
& (4A) substituted by
para. 19(b) & (c) of
Sch. to S.I. 2013/388 as
from 8.4.13.

5120

CHILD SUPPORT DEPARTURE DIRECTION AND CONSEQUENTIAL
AMENDMENTSREGULATIONS 1996

[lIness or disability

15.—(1) Subject to paragraphs (2) to (4), the costs being met by the applicant in
respect of the items listed in sub-paragraphs (a) to (m), which arise from long-term
illness or disability of that applicant or a dependant of that applicant and which arein
excess of the costs which would be incurred if that illness or disability did not exist,
shall constitute special expenses for the purposes of paragraph 2(2) of Schedule 4B to
the Act—

() personal care and attendance;
(b) personal communication needs,
(c) mobility;
(d) domestic help;
(e) medical aids where these cannot be provided under the health service;
(f) heating;
(9) clothing;
(h) laundry requirements;
(i) paymentsfor food essential to comply with adebt recommended by amedical
practitioner;
(j) adaptations required to the applicant’s home;
(k) day care;
(1) rehabilitation; or
(m) respite care
(2) Where the Secretary of State considers any costs referred to in paragraph (1) to

be unreasonably high or to have been unreasonably incurred he may substitute such
lower amount as he considers reasonable, including a nil amount.

(3) »iSubject to paragraph (4A),<4 where
(@) anapplicant or hisdependant has, at the date an application is made, received,
or at that dateisin receipt of, financial assistance from any sourcein respect
of hislong-term illness or disability or that of his dependant; or

(b) that applicant or his dependant is adjudged eligible for »2a disability benefit«
referred to in paragraph (4),

only the net amount of the costsincurred in respect of theitemslisted in paragraph (1),
after the deduction of the financial assistance referred to in sub-paragraph (a) and,
where applicable, »2the disability benefit« referred to in sub-paragraph (b) shall
constitute special expenses for the purposes of paragraph 2(2) of Schedule 4B to the
Act.

(4) »2Subject to paragraph (4A), where the Secretary of State considersthat aperson
who has made an application in respect of special expenses falling within paragraph
(1) or his dependant may be entitled to disability benefit—

(a) if that applicant or his dependant has at the date of that application, or
within a period of six weeks beginning with the giving or sending to that
person of notification of the possibility of entitlement to a disability benefit
applied for a disability benefit, the application made by that applicant shall
not be determined until a decision has been made by the Secretary of State
on theeligibility for that disability benefit of that applicant or that dependant;

(b) if that applicant or his dependant has failed to apply for a disability benefit
within the six week period specified in sub-paragraph (a), the Secretary of
State shall determine the application for a departure direction made by that
applicant on the basis that that applicant hasincome equival ent to the highest
rate prescribed in respect of disability benefit by or under those sections.«
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»1(4A) Paragraphs (3) and (4) do not apply where the dependant of an applicant is
adjudged eligible for a disability benefit and in all the circumstances of the case the
Secretary of State considers that the costs being met by the applicant in respect of the
items listed in paragraph (1) shall constitute special expenses for the purposes of
paragraph 2(2) of Schedule 4B to the Act without the deductions in paragraph (3)
being made.«

(5) For the purposes of this regulation, a dependant of an applicant shall be—
(@) where the applicant is an absent parent—
(i) the partner of that absent parent;

(ii) any child of whom that absent parent or his partner is a parent and who
lives with them; or

(b) where the applicant is a parent with care—
(i) the partner of that parent with care;

(ii) any child of whom that parent with care or her partner is a parent and who
lives with them, except any child in respect of whom the absent parent
against whom the current assessment is made is the parent.

(6) For the purposes of this regulation—

(@) a person is disabled if he is blind, deaf or dumb or is substantially or
permanently handicapped by illness, injury, mental disorder or congenital
deformity;

(b) “long-termillness’ meansan illnessfrom which the applicant or his dependant
is suffering at the date of the application and which is likely to last for at
least 52 weeks from the date or if likely to be shorter than 52 weeks, for the
rest of the life of that applicant or his dependant.

(c) “the health service” has the same meaning as in section 128 of the National
Health Service Act 1977(a) or in section 108(1) of the National Health Service
(Scotland) Act 1978(b).

»1(d) “disability benefit” means disability living allowance under section 71 of
the Contributions and Benefits Act, personal independence payment under
Part 4 of the Welfare Reform Act 2012»-2, armed forces independence payment
under the Armed Forces and Reserve Forces (Compensation Scheme) Order
2011« or attendance allowance under section 64 of the Contributions and
BenefitsAct.«

(a) 1977 c. 49.
(b) 1978 c. 29.
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Debtsincurred beforethe absent parent became an absent par ent

16.—(1) Subject to paragraphs (2) to (4), repayments of debts incurred—
(@) for the joint benefit of the applicant and non-applicant parent;
(b) for the benefit of the non-applicant parent where the applicant remains
legally liable to repay the whole or part of that debt;
(c) for the benefit of any person who at the time the debt was incurred—
(i) was achild;
(ii) lived with the applicant and non-applicant parent; and
(iii) of whom the applicant or the non-applicant parent isthe parent, or both
are the parents; or

(d) for the benefit of any child with respect to whom the current assessment was
made,

shall constitute expenses for the purposes of paragraph 2(2) of Schedule 4B to the Act
where those debts were incurred before the absent parent became an absent parent in
relation to a child with respect to whom the current assessment was made and at atime
when the applicant and non-applicant parent were »a couple< who were living
together.

(2) Paragraph (1) shall not apply to repayment of—
(@) adebt which would otherwise fall within paragraph (1) where the applicant
has retained for his own use and benefit the asset the purchase of which
incurred the debt;

(b) adebt incurred for the purposes of any trade or business;
(c) agambling debt;
(d) afine imposed on the applicant;
»(e) unpaid legal costsin respect of—
(i) separation or divorce from the non-applicant parent;

(ii) separation from the non-applicant parent or the dissolution of a civil
partnership that had been formed with the non-applicant parent;«

(f) amounts due after use of acredit card,;

(g) a debt incurred by the applicant to pay any of the items listed in sub-
paragraphs (c) to (f) and (j);

(h) amounts payable by the applicant under a mortgage or loan taken out on the
security of any property except where that mortgage or loan was taken out to
facilitate the purchase of, or to pay for repairs or improvements to, any
property which isthe home of the parent with care and any child in respect of
whom the current assessment was made;

(i) amounts payable by the applicant in respect of a policy of insurance of a
kind referred to in paragraph 3(4) or (5) of Schedule 3 to the Maintenance
Assessment and Special Cares Regulations(a) (eligible housing costs) except
where that policy of insurance was obtained or retained to discharge a
mortgage or charge taken out to facilitate the purchase of, or to pay for
repairs or improvements to, any property which is the home of the parent
with care and any child in respect of whom the current assessment was made;

(j) abank overdraft except where the overdraft was, at thetime it was taken out,
agreed to be for a specified amount repayable over a specified period,;

(k) aloan obtained by the applicant, other than aloan obtained from aqualifying
lender or the applicant’s current or former employer;

(a) Paragraph 3(4) was amended by S.I. 1995/1045 and paragraph 3(5) by S.I. 1994/227.
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(I) adebt in respect of which a departure direction has already been given and
which has not been repaid during the period for which that direction wasin
force except where the maintenance assessment in respect of which that
direction was given was cancelled or ceased to have effect and, during the
period for which that direction wasin force, afurther maintenance assessment
was made in respect of the same applicant, non-applicant and qualifying
child with respect to whom the earlier assessment was made; or

any other debt which the Secretary of State is satisfied it is reasonable to
exclude.

(m)

(3) Except where the payment is of an amount which is payable under a mortgage
or loan, or in respect of a policy of insurance, which falls within the exception set out
in sub-paragraph (h) or (i) of paragraph (2), repayment of a debt shall not constitute
expenses for the purposes of paragraph (1) where the secretary of Stateis satisfied that
the applicant has taken responsibility for repayment of that debt, as, or as part of, a
financial settlement with the non-applicant parent or by virtue of a court order.

(4) Where an applicant hasincurred a debt partly to repay a debt or debts repayment
of which would have fallen within paragraph (1), the repayment of that part of the debt
incurred which is referable to the debts repayment of which would have fallen within
that paragraph shall constitute expenses for the purposes of paragraph 2(2) of Schedule
4B to the Act.

(5) For the purposes of this regulation—

(@) »“couple” « has the meaning set out in regulation 1 of the Maintenance
Assessments and Special Cases Regulations;

(b) “non-applicant parent” means—
(i) where the applicant is the person with care, the absent parent;

(ii) wherethe applicant isthe absent parent, the partner of that absent parent
at the time the debt in respect of which the application is made was
entered into;

(c) “qualifying lender” has the meaning given to it in section 376(4) of the
Income and Corporation Taxes Act 1988(a);

(d) “repairs and improvements’ means major repairs necessary to maintain the
fabric of the home and any of the measures set out in sub-paragraphs (a) to (j)
of paragraph 2 of Schedule 3 to the Maintenance Assessments and Special
Cases Regulations (eligible housing costs) and other improvements which
the Secretary of State considersreasonable in the circumstances where those
measures or other improvements are undertaken with the aview to improving
fitness for occupation of the home.

Pre-1993 financial commitments

17.—(1) A financial commitment entered into by an absent parent before 5th April
1993, except any commitment of a kind listed in paragraph (2)(b) to (g) and (j) of
regulation 16 or which has been wholly or partly taken into account in the calculation
of a maintenance assessment shall constitute expenses for the purposes of paragraph
2(2) of Schedule 4B to the Act where—

(@) there was in force on 5th April 1993 and at the date that commitment was
entered into » a maintenance order or a written € maintenance agreement
made before 5th April 1993 in respect of that absent parent and every child
in respect of whom, before that date, he was, or was found, or adjudged to be,
the parent;» <«

» (aa) at least one of the children referred to in sub-paragraph (a) isachildin
respect of whom the current assessment was made; and <«

(b) the Secretary of Stateissatisfied that it isimpossible for the absent parent to
withdraw from that commitment or unreasonable to except him to do so.

(a) 1988 c. I.
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(2) »<
Reproduced below is reg. 17(2) as in force from 2.12.96 to 18.1.98.
(2) For the purposes of paragraph (1)—

(a)“court order” means an order made under the enactment listed
in or prescribed under section 8(11) of the Act, for the making or
securing the making of financial provision for the benefit of a
child in respect of whom the current assessment was made.

(b)“maintenance agreement” means an agreement in writing for
the making or securing the making of financial provision for the
benefit of a child in respect of whom the current assessment
was made.

Costsincurred in supporting certain children

18.—(1) Thecostsincurred by a parent in supporting a child who is not his child
but who is part of his family » and who was, at the date on which any departure
direction given in response to an application under this regulation would take effect,
living in the same household as the parent « (a “relevant child”) shall constitute
specia expenses for the purposes of paragraph 2(2) of Schedule 4B to the Act if the
conditions set out in paragraph (2) are satisfied and shall, if those conditions are
satisfied, equal the amount specified in paragraph (3).

(2) The conditions referred to in paragraph (1) are—

»(a) the child became arelevant child prior to 5th April 1993 and has remained a
relevant child for the whole of the period from that date to the date on which
any departure direction given in response to an application under this
regulation would take effect; <

Reproduced below is reg. 18(2)(a) as in force from 2.12.96 to 18.1.98.

(a) the child became a relevant child prior to 5th April 1993;
subject to paragraph (7)—
(i) theliability of the absent parent of arelevant child to pay maintenance

to or for the benefit of that child under a maintenance order, a written
mai ntenance agreement or a maintenance assessment; or

any deduction from benefit under section 43 of the Act in place of
payment of child support maintenance to or for the benefit of that child,
is less than the amount specified in paragraph (4), or there is no such
liability or deduction; and «

»(b)

(if)

Reproduced below is reg. 18(2)(b) as in force from 2.12.96 to 18.1.98.

(b) subject to paragraph (7), the liability of the absent parent of
a relevant child to pay maintenance to or for the benefit of that
child under a court order, a written maintenance agreement or a
maintenance assessment is less than the amount specified in
paragraph (4), or there is no such liability; and
(c) the net income of the parent’s current partner where the relevant child is the
child of that partner, calculated in accordance with paragraph (6) (“ the
partner’s outgoings”).

(3) » Subject to paragraph (7A), « the amount referred to in paragraph (1)
constituting special expenses for a case falling within this regulation is the difference
between the amount specified in paragraph (4) and, subject to paragraph (7), the
liability of the absent parent of arelevant child to pay maintenance of akind mentioned
in paragraph (2)(b)» (i) or any deduction from benefit mentioned in paragraph 2(b)(ii)«
, and if there is no such liability » or deduction «is the amount specified in paragraph
(4).

(4) » Subject to paragraphs (4A) and (4B),« the amount referred to in paragraphs
(2)(b) and (3) isthe aggregate of—

(@) an amount in respect of each relevant child equal to the personal allowance

for that child specified in column (2) of paragraph 2 of the relevant Schedule
(income support personal allowance);
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(b) if the conditions set out in paragraph 14(b) and (c) »of « that Schedule (income
support disabled child premium) are satisfied in respect of arelevant child,
an amount equal to the amount specified in column (2) of paragraph 15(6) of
that Schedule in respect of each such child »and«;

except where the family includes other children of the parent, an amount
equal to the income support family premium specified in paragraph 3(1)(b)
of that Schedule that would be payable if the parent were a claimant.«

»(C)

Reproduced below is sub-para (c) as in force from 2.12.96 to 18.1.98

(c) an amount equal to the income support family premium
specified in paragraph 3 of that Schedule that would be payable
if the parent were a claimant, except where the family includes
other children of the parent; and

Reproduced below is sub-para (c) as in force from 19.1.98 to 5.4.98

(c) except where the family includes other children of the parent,
an amount equal to the income support family premium—

(i) specified in sub-paragraph (a) of paragraph 3 of that Schedule
where, if the applicant were a claimant, the rate of income support
family premium specified in that sub-paragraph would be
applicable to him; or

(it) specified in paragraph 3(b) in all other cases.
(d) »<

Reproduced below is sub-paragraph (d) as in force from 2.12.96 to
18.1.98

(d) an amount equal to the income support lone parent premium
specified on column (2) of paragraph 15(1) of that Schedule that
would be payable, if the parent were a claimant, except where
the family includes children of the parent.

»(4A)Where day to day care of the relevant child is shared between the current
partner of the person making an application under this regulation and the other parent
of that child, the amountsreferred to in paragraph (4) shall be reduced by the proportion
of those amounts which is the same as the proportion of the week in respect of which
the child is not living in the same household as the applicant.

(4B) Where an application under paragraph (1) is made in respect of more than one
relevant child and the family does not include any other children of the parent, the
amount applicable under sub-paragraph (c) of paragraph (4) in respect of each relevant
child shall be calculated by dividing the amount referred to in that sub-paragraph by
the number of relevant children in respect of whom that application is made. «

(5) For the purposes of paragraph (2)(c), the net income of the parent’s partner shall
be the aggregate of —

(@) theincome of that partner, calculated in accordance with regulation 7(1) of
the Maintenance Assessments and Special Cases Regulations (but excluding
the amount mentioned in sub-paragraph (d) of that regulation) as if that
partner were an absent parent to whom that regulation applied;

(b) the child benefit payable in respect of each relevant child; and

(c) any income, other than earnings, in excess of £10.00 per week in respect of
each relevant child.

(6) For the purposes of paragraph (2)(c), a current partner’s outings shall be the
aggregate of —
(@) an amount equal to the amount specified in column (2) of paragraph 1(1)(e)
of the relevant Schedule (income support personal allowance for a single
claimant aged not less than 25);

(b) where departure direction has already been given in a case falling within
regulation 27 in respect of the housing costs any attributable to the partner,
the amount determined in accordance with delation 40(7) as the housing
costs the partner is able to contribute;

Supplement No. 14 [Feb 2000] The Law Relating to Child Support
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(c) theamount of any reduction in the parent’s exempt income, cal culated under
paragraph (1) of regulation 9 the Maintenance A ssessment and Special Cases
Regulations(a), in consequence of the application of paragraph (2) of that
regulation; and

(d) the amount specified in paragraph (3) »!or the aggregate of those amounts
where paragraph (7A) applies to that partner. <

(7) The Secretary of State may, if heis satisfied that is appropriate in the particular
circumstances of the case, treat a liability of a kind mentioned in paragraph (2)(b)
» (i)« asnot constituting aliability for the purposes of that paragraph and of paragraph
).

»3(7A) Where an application is made in respect of relevant children of different
parents, a separate cal culation shall be made in accordance with paragraphs (3) and (4)
in respect of each relevant child or group of relevant children who have the same
parents and the amount constituting special expenses referred to in paragraph (1) shall
be the aggregate of the amounts cal culated in accordance with paragraph (3) in respect
of each such relevant child or group of relevant children. «

(8) For the purposes of this regulation—

»4(@ achild who is not the child of a particular person is a part of that person’s
family where—

(i) that child isthe child of a current partner of that person; or

(ii) that child is the child of aformer partner of that person and livesin the
same household as the applicant for every night of each week;«

(b) “relevant Schedule” means Schedule 2 to the Income Support (General)
Regulations 1987(b).

where a person has made an election under section 13A(1) of the Social
Security Administration Act 1992 (election not to receive child benefit) for
payments of child benefit not to be made, the amount of child benefit that
would be otherwise paid in respect of the relevant child is to be treated as
being payable.«

»(c)

Special expenses for a case falling within regulation 13, 14, 16, or 17

19.—(1) Thisregulation applies where the expenses of an application fall within
one or more of the descriptions of expenses falling within regulation 13 (travel to
work costs), 14 (contact costs), 16 (debtsincurred before the absent parent became an
absent parent) or 17 (pre-1993 financial commitments).

(2) Special expensesfor the purposes of paragraph 2(2) of Schedule 4B to the Act
in respect of the expenses mentioned in paragraph (1) shall be—

(@) where the expenses fall within only one description of expenses, those
expenses in excess of £15.00;

(b) where the expenses fall within more than one description of expenses, the
aggregate of those expenses in excess of £15.00.

Application for a departure direction in respect of special expenses other than
those with respect to which adirection hasalready been given

20. Where a departure direction with respect to special expenses falling within one
or more of the descriptions of expenses falling within regulation 13, 14, 16 or 17 has
already been given and an application with respect to special expenses falling within
one or more of those descriptions of expenses is made where none of those expenses
are ones with respect to which the earlier direction has been given, the expenses with
respect to which any later direction is given shall be the expenses, determined in
accordance with regulation 13, 14, 16 or 17, as the case may be, with respect to which
the later application is made, and the provisions of regulation 19 shall not apply.

(a) Paragraph (1) of regulation 9 was amended by regulation 44(2) of S.I. 1995/1045.
Paragraph (2) was amended by regulation 9(2)(c) of S.I. 1993/913 and regulation 44(3) of
S.1.1995/1045.

(b) S.1. 1987/1967. Paragraphs 1 and 2 of Schedule 2 were substituted by Schedule 4 to S.I.
1995/559; paragraph 15 was substituted by Schedule 5 to that instrument.
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PART IV
PROPERTY OR CAPITAL TRANSFERS

Prescriptions of certain termsfor the purposes of paragraph 3 and 4 of Schedule
4B totheAct

21.—(1) For the purposes of paragraph 3(1)(a) and 4(1)(a) of Schedule 4B to the
Act—

(@) acourt order means an order made—

(i) under one or more of the enactmentslisted in or prescribed under section
8(11) of the Act; and

(ii) in connection with transfer of property of a kind defined in paragraph
2);
(b) anagreement means awritten agreement made in connection with the transfer
of property of akind defined in paragraph (2).

(2) Subject to paragraphs (3) to (5), for the purposes of paragraph 3(1)(b) and 4(1)(b)
of Schedule 4B to theAct, atransfer of property isatransfer by the absent parent of his
beneficial interest in any asset to the person with care, to a child in respect of whom
the current assessment was made, or to trustees where the object or one of the objects
of the trust is the provision of maintenance.

(3) Where atransfer of property would not originally have fallen within paragraph
(2) but the Secretary of Stateissatisfied that some or all of the amount of that property
transferred was subsequently transferred to the person currently with care of achildin
respect of whom the current assessment was made, the transfer of that property to the
person currently with care shall count as a transfer of property for the purposes of
paragraph 3(1)(b) and 4(1)(b) of Schedule 4B to the Act.

(4) Where, if the Act had been in force at the time a transfer of property falling
within paragraph (2) was made, the person who, at the time the application ismade is
the person with care would have been the absent parent and the person who, at the
time the application is made is the absent parent would have been the person with
care, that transfer shall not count as a transfer of property for the purposes of this
regulation.

(5) For, the purposes of paragraph 3(3) of Schedule 4B to the Act, the effect of a
transfer of property is properly reflected in the current assessment if—

(@) the amount of child support maintenance payable under any fresh
mai ntenance assessment which would be made in consequence of a departure
direction differs from the amount of child support maintenance payable under
that current assessment by less than £1.00; or

(b) thetransfer referred to in paragraph (2) was for a specified period only and
that period ended before the effective date of any departure direction which
would otherwise have been given.

Value of a transfer of property and its equivalent weekly value for a case falling
within paragraph 3 of Schedule 4B totheAct

22.—(1) Where the conditions specified in paragraph 3(1) of Schedule 4B to the
Act are satisfied, the value of atransfer of property for the purposes of that paragraph
shall be that part of the transfer made by the absent parent (making allowances for any
transfer by the person with care to the absent parent) which the Secretary of State is
satisfied is in lieu of »periodical payments of « maintenance.

(2) The Secretary of State shall, in determining the value of atransfer of property in
accordance with paragraph (1), assume that, unless evidence to the contrary isprovided
to him—

() the person with care and the absent parent had equal beneficial interests in
the assets in relation to which the court order or agreement was made;

(b) where the person with care was married to the absent parent, one half of the
value of the transfer was atransfer for the benefit of the person with care; and
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(c) wherethe person with care has never been married to the absent parent, none
of the value of the transfer was a transfer for the benefit of the person with
care.

(3) The equivalent weekly value of a transfer of property shall be determined in
accordance with the provisions of the Schedule.

(4) For the purposes of regulation 21 and this regulation, the term “maintenance’
means the normal day-to-day living expenses of the child with respect to whom the
current assessment was made.

PART V
ADDITIONAL CASES

Assets capable of producingincomeor higher income

23.—(1) Subject to paragraphs(2) and (3), acase shall constitute acasefor the purposes
of paragraph 5(1) of Schedule 4B to the Act where—

(@ the Secretary of State is satisfied that any asset in which the non- applicant has
a beneficial interest, or which he has the ability to control—

(i) iscapable of being utilised to produce income but has not been so utilised;

(ii) hasbeeninvestedin such away that theincome obtained fromitislessthan
might reasonably be expected,;

(iii) isachosein action which has not been enforced where the Secretary of State
is satisfied that such enforcement would be reasonable;

(iv) in Scotland, is monies due or an obligation owed whether immediately
payable or otherwise and whether the payment or obligation is secured or
not and the Secretary of State is satisfied that requiring payment of the
monies or the implementation of the obligation would be reasonable; or

(v) hasnot been sold where the Secretary of State is satisfied that the sale of the
asset would be reasonable;

(b) any asset has been transferred by the non-applicant to trustees and the non-
applicant is abeneficiary of the trust so created; or

(c) any asset has become subject to atrust created by legal implication of which the
non-application is a beneficiary.

(2) Paragraph (1) shall not apply where—
(@ thetotal value of the asset or assetsreferred to in that paragraph does not exceed

£10,000.00 after deductions of the amount owing under any mortgage or charge
on that asset; or

(b) the Secretary of State is satisfied that any asset referred to in that paragraph is
being retained by the non-applicant to be used for a purpose which the Secretary
of State considers reasonable in all the circumstances of the case»; or Sub-para. (c) inserted in

(© if thenon-applicant were aclaimant, paragraph 64 of Schedule 10to the Income  ¢}- 33(()22)/ 1% P f3r grfn

Support (General) Regulations 1987(a) (treatment of relevant trust payments) 304 o2

would apply to the asset referred to in that paragraph. < Paragraph (3) deleted
from reg. 23 by reg.16 of
(3) >« S.I. 1998/58 as from
19.1.98

Reproduced below is para. (3) as in force from 2.12.96 to 18.1.98

(3) No application may be made under this regulation where the
support or income-based jobseeker’s allowance is paid to or in
respect of the non-application.
(4) For the purpose of this regulation the term “asset” means—

(@ money, whether in cash or on deposit;

(b) abeneficia interest in land and rights in or over land;

(c) shares as defined in section 744 of the Companies Act 1985(b), stock and unit

trusts as defined in section 6 of the Charging Orders Act 1979(c), gilt edged

(a) S.1. 1987/1967. Paragraph 64 was added by regulation 2 of S.I. 2001/1118.
(b) 1985 c. 6.
(c) 1979 c. 53.
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securities as defined in paragraph 1 of Schedule 2 to the Capital Gains Tax Act
1979(a), and other similar financial instruments.

(5) For the purposes of paragraph (4) the term “asset” includes any asset falling
within that paragraph which is located outside Great Britain.

Diversion of income

24. A case shall constitute a case for the purposes of paragraph 5(1) of Schedule 4B
to the Act where—

(d) thenon-applicant hasthe ability to control the amount of income he receives,
including earning from employment or self-employment and dividends from
shares, whether or not the whole of that incomeis derived from the company
or business from which his earnings are derived; and

(b) the Secretary of State is satisfied that the non-applicant has unreasonably
reduced the amount of his income which would otherwise fall to be taken
into account under regulation 7 or 8 of the Maintenance Assessments and
Special Cases Regulations by diverting it to other persons or for purposes
other than the provision of such income for himself.

Life-styleinconsistent with declared income

25.—(1) Subject to paragraph (2), acase shall constitute acase for the purposes of
paragraph 5(1) of Schedule 4B to the Act where the Secretary of Stateis satisfied that
the current » < assessment is based upon alevel of income of the non-applicant which
is substantially lower than the level of income required to support the overall life-
style of that non-applicant.

» (2) Paragraph (1) shall not apply where the Secretary of State is satisfied that the
life-style of the non-applicant is paid for—
(@) out of capital belonging to him; or
(b) by his partner, unless the non-applicant is able to influence or control the
amount of income received by that partner. «
Reproduced below is para. (2) as in force from 2.12.96 to 18.1.98.
(2) Paragraph (1) shall not apply where—

(a) income support or income-based jobseeker’s allowance is
paid to or in respect of the non-applicant;

(b) the Secretary of State is satisfied that the life-style of the
non-applicant is paid for—

(i) out of capital belonging to him; or

(ii) by his partner unless the non-applicant is able to influence
or control the amount of income received by that partner.

(3) Where the Secretary of State is satisfied in a particular case that the provisions
of paragraph (1) would apply but for the provisions of paragraph » (2)(b) «, he may,
whether or not any application on that ground has been made, consider whether the
case falls within regulation 27.

Unreasonably high housing costs

26. A case shall constitute a case as for the purposes of paragraph 5(1) of Schedule
4 to the Act where—

() the housing costs of the non-applicant exceed the limits set out in paragraph
(1) of regulation 18 of the Maintenance Assessment and Special Cases
Regulations (excessive housing costs);

(b) the non-applicant falls within paragraph (2) of that regulation or would fall
within that paragraph if it applied to parents with care; and

(c) the Secretary of Stateis satisfied that the housing costs of the non-applicant
are substantially higher than is necessary taking into account any special
circumstances applicable to that non-applicant.

(a) 1979 c. 14.
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Partner’scontribution to housing costs

27. A case shall constitute a case for the purposes of paragraph 5(1) of Schedule 4B
to the Act where a partner of the non-applicant occupies the home with him and the
Secretary of State considers that it is reasonable for that partner to contribute to the
payment of the housing costs of the non-applicant.

Unreasonably high travel costs

28. A case shall constitute a case for the purposes of paragraph 5(1) of Schedule 4B
to the Act where an amount in respect of travel to work costs has been included in the
calculation of exempt income of the non-applicant under regulation 9(1) of the
Maintenance Assessments and Special Cases Regulations(a) (exempt income;
calculation or estimation of E) or, as the case may be, under regulation 10 of those
Regulations (exempt income: calculation or estimation of F) (b) applying regulation
9(1)(i), and the Secretary of Stateis satisfied that, isall the circumstances of the case,
that amount is unreasonably high.

Travel coststo be disregarded

29. A case shall constitute a case for the purposes of paragraph 5(1) of Schedule 4B
to the Act where—

(@) an amount in respect of travel to work costs has, in the calculation of a
maintenance assessment, been included in the calculation of the exempt
income of the non-applicant under regulation 9(1)(i) of the Maintenance
Assessment and Special Cases Regulations or, as the case may be, under
regulation 10 of those Regulations applying regulation 9(1)(i); and

(b) the Secretary of Stateis satisfied that the non-applicant has sufficient income
remaining after the deduction of the amount that would be payable under
that assessment, had the amount referred to in sub-paragraph (a) not been
included in its calculation, for it to be inappropriate for all or part of that
amount to be included in the exempt income of the non-applicant.

PART VI

FACTORS TO BE TAKEN INTO ACCOUNT FOR THE
PURPOSES OF SECTION 28F OF THE ACT

Factor stobetaken intoaccount and not tobetaken into account in deter miningwhether it
would bejust and equitabletogiveadeparturedirection

30.—(1) The factors to be taken into account in determining whether it would be just
and equitable to give a departure direction in any case shall include—

(@ where the application is made on any ground—

(i) whether, in the opinion of the Secretary of State, the giving of a departure
direction would be likely to result in a relevant person ceasing paid
employment;

(i) if the applicant is the absent parent, the extent, if any, of hisliability to pay
child maintenance under a court order or other agreement in the period prior
to the effective date of the maintenance assessment;

(b) wherean application is made on the ground that the case falls within regulations
13 to 20 (specia expenses), whether, in the opinion of the Secretary of State—

(i) thefinancial arrangements made by the applicant could have been such as
to enablethewhole or part of the expenses cited to be paid without adeparture
direction being given;

(if) the applicant has at his disposal financial resources which are currently
utilised for the payment of expenses other than those arising from essential
everyday requirements and which could be used to pay the whole or part of
the expenses cited.

(a) Sub-paragraph (1) was added to regulation 9(1) by regulation 44(2)(b) of S.I. 1995/1045.
(b) Regulation 10 was amended by regulation 45 of S.I. 1995/1045.
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(2) Thefollowing factors are not to be taken into account in determining whether it
would be just and equitable to give a departure direction in any case—

@)
(b)
(©

(d)

(€
()

the fact that the conception of a child in respect of whom the current
assessment was made was not planned by one or both of the parents;

whether the parent with care or the absent parent was responsible for the
breakdown of the relationship between them;

the fact that the parent with care or the absent parent has formed a new
relationship with a person who is not a parent of the child in respect of whom
the current assessment was made;

the existence of particular arrangements for contact with the child in respect
of whom the current assessment was made, including whether any
arrangements made are being adhered to by the parents;

the failure by an absent parent to make payments under a maintenance order,
awritten maintenance agreements, or a maintenance assessment.

representations made by persons other than the relevant persons.

PART VI

EFFECTIVE DATE AND DURATION OF A
DEPARTURE DIRECTION

Refusal to givea departuredirection under section 28F(4) of theAct

31. The Secretary of State shall not give a departure direction in accordance with
section 28F of the Act if heis satisfied that the difference between the current amount
and revised amount is less than £1.00.

Effectivedate of adeparturedirection

32.—(1) Where an application is made on the grounds set out in section 28A(2)(a)
of the Act (the effect of the current assessment) and that application is given or sent
within »one month« of the date of notification of the current assessment (whether or
not that assessment has been made following an interim maintenance assessment), a
departure direction given in response to that application shall take effect—

@)

(b)

where it is given on grounds that relate to the whole of the period between
the effective date of the current assessment and the date on which that
assessment and the date on which that assessment is made, on the effective
date of that assessment;

in a case not falling within sub-paragraph (a) on the first day of the
mai ntenance period following the date upon which the circumstances giving
rise to that application first arose.

(2) Where an application is made on the grounds set out in section 28A(2)(a) of the
Act (the effect of the current assessment) and that application is given or sent later
than »one month« after the date of notification of the current assessment (whether or
not that assessment has been made following an interim maintenance assessment)—

@)

(b)

subject to sub-paragraph (b), a departure direction given in response to that
application shall take effect on the first day of the maintenance period during
which that application is received;

where the Secretary of State is satisfied that there was unavoidable delay, he
may, for purposes of determining the date on which a departure direction
takes effect, treat the application as if it were given or sent within »one
month« of the date of notification of the current assessment.

(3) The provisions of paragraph (1) and (2) are subject to the provisions of
»paragraphs (3A) and (6) <« and of regulations 47 to 50.
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»1(3A) »2Subject to paragraph (3B), where« an application is determined in
accordance with regulation 14 and is one to which paragraph (7) of that regulation
applies, a departure direction given in response to that application shall take effect—

(@) fromthefirst day of the maintenance period immediately following the date
on which the absent parent and the parent with care have agreed the pattern
of contact for the future is to commence; or

(b) where no such date has been so agreed, from the first day of the maintenance
period immediately following the date upon which the departure direction is
given. «

»2(3B) For the purposes of paragraph (3A), paragraph (8) of regulation 14 shall not
apply. <«

(4) Subject to paragraph (6), where an application for a departure is made on the
grounds set out in section 28A(2)(b) of theAct (amaterial change in the circumstances
of the case since the current assessment was made), any departure direction given shall
take effe_ctegn the first day of the maintenance period during which the application
was received.

(5) An application may be made on the grounds set out in section 28A(2)(b) of the
Act only if the material change in the circumstances on which it is based has already
occurred.

(6) Where—

(a) an application has been determined in accordance with regulation 15(4)(b);

(b) a subsequent application is made with respect to special expenses falling
within regulation 15(1) each of which is an expense in respect of which the
earlier application was made; and

(c) the Secretary of Stateis satisfied that there was agood cause for the applicant
or his dependant not applying for disability living allowance or, as the case
may be, attendance allowance within the six week period specified in
regulation 15(4)(a),

any departure direction given in response to the later application shall take effect
from the date that the earlier direction had effect, or would have had effect if an earlier
direction had been given.

(7)-(8) »3«

»“Revision of decisions

32A.—(1) Subject to paragraphs (2) and (3), a decision of the Secretary of State or
any decision upon referral under section 28D(1)(b) of »5the First-tier Tribunal € with
respect to adeparture direction may be revised by the Secretary of State under section
16 of the Act as extended by paragraph 1 of Schedule 4C to the Act—

(a) if the Secretary of State receives an application for the revision of adecision
under section 16 of the Act as extended within one month of the date of
notification of the decision or within such longer time as may be allowed by
regulation 32B;

(b) if-

(i) the Secretary of State notifies a person, who applied for a decision to be
revised within the period specified in sub-paragraph (a), that the
application is unsuccessful because the Secretary of State is not in
possession of all of the information or evidence needed to make a
decision; and

(ii) that person reappliesfor adecision to be revised within one month of the
notification described in head (i) above or such longer period as the
Secretary of State is satisfied is reasonable in the circumstances of the
case, and provides in that application sufficient information or evidence
to enable a decision to be made;

(c) if the decision arose from an official error;

(d) if the Secretary of State is satisfied that the original decision was erroneous
due to a misrepresentation of, or failure to disclose, a material fact and that
the decision was more advantageous to the person who misrepresented or
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Regs. 32A-32B
failed to disclose that fact than it would otherwise have been but for that
error;

(e) where a departure direction takes effect in the circumstances described in
regulation 35(3); or

(f) if the Secretary of State commences action leading to the revision of a
decision within one month of the date of notification of the decision.

(2) Paragraph (1) shall apply neither—
(@) inrespect of amaterial change of circumstances which—
Words in reg. 32A(2)(a)(i) (i) occurred since »the date on which the decision was made«; or

;u,b Stziggg,dlsbgggg' #gm"f (i) isexpected, according to information or evidence which the Secretary of
19.6.00. State has, to occur; nor

(b) where-

(i) an appeal against the original decision has been brought but not
determined; and

(ii) fromthe point of view of the appellant, arevision, if made, would beless
to his advantage than the original decision.

Late applicationsfor arevision

32B.—(1) The period of one month specified in regulation 32A(1)(a) may be
extended where the requirements specified in the following provisions of thisregulation
are met.

(2) An application for an extension of time shall be made by arelevant person or a
person acting on his behalf.

(3) An application for an extension of time under this regulation shall—

(@) be made within 13 months of the date on which notification of the decision
which it is sought to have revised was given or sent; and

(b) contain particulars of the grounds on which the extension of time is sought
and shall contain sufficient details of the decision which it is sought to have
revised to enable that decision to be identified.

(4) The application for an extension of time shall not be granted unless the person
making the application, or any person acting for him, satisfies the Secretary of State
that—

(a) itisreasonable to grant that application;
(b) the application for the decision to be revised has merit; and

(c) special circumstances are relevant to the application for an extension of
time,
and as aresult of those special circumstances, it was not practicable for the application
for adecision to be revised to be made within one month of the date of notification of
the decision which it is sought to have revised.

(5) Indetermining whether it is reasonable to grant an application for an extension
of time, the Secretary of State shall have regard to the principle that the greater the
time that has elapsed between the expiration of the period of one month described in
regulation 32A(1)(a) from the date of notification of the decision which it is sought to
have revised and the making of the application for an extension of time, the more
compelling should be the special circumstances on which the application is based.

(6) In determining whether it is reasonable to grant an application for an extension
of time, no account shall be taken of the following—

(a) that the person making the application for an extension of time or any person
acting for him was unaware of or misunderstood the law applicable to his
case (including ignorance or misunderstanding of the time limits imposed
by these Regulations);

2Words substituted in (b) that »2the Upper Tribunal « or a court has taken a different view of the law

reg. 32B(6)(b) by reg. from that previously understood and applied.
77 of S.I. 2008/2683 as

from 3.11.08.
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(7) An application under this regulation for an extension of time which has been
refused may not be renewed.

Date from which arevision of a decision takes effect

32C. Where the date from which a decision took effect is found to be erroneous on
arevision, the revision shall take effect from the date on which the revised decision
would have taken effect had the error not been made.

Super session of decisions

32D.—(1) For the purposes of section 17 of the Act as it applies in relation to
decisions with respect to departure directions by virtue of paragraph 2 of Schedule 4C
to the Act and subject to paragraphs (6), (9) and (10), the cases and circumstances in
which adecision with respect to a departure direction may be made under that section
are set out in paragraphs (2) to (5).

(2) A decision may be superseded by a decision made by the Secretary of State
acting on his own initiative where he is satisfied that—

() there has been a material change of circumstances since the decision was
made; or

(b) the decision was made in ignorance of, or was based upon a mistake as to,
some material fact.

(3) A decision may be superseded by a decision made by the Secretary of State
where—

(@) an application is made on the basis that-
(i) therehasbeen achange of circumstances since the decision was made; or
(ii) it is expected that a change of circumstances will occur; and

(b) the Secretary of Stateis satisfied that the change of circumstancesis or would
be material.

(4) A decision may be superseded by a decision made by the Secretary of State
where—

(@) an application is made on the basis that the decision was made in ignorance
of, or was based upon a mistake as to, afact; and

(b) the Secretary of Stateis satisfied that the fact is or would be material.

(5) A decision, other than a decision given on appeal, may be superseded by a
decision made by the Secretary of State—

(@) where an application is made on the basis that the decision was erroneous in
point of law; or

(b) acting on his own initiative where he is satisfied that the decision was
erroneous in point of law.

(6) Subject to paragraph (7), paragraphs (2)(a) and (3) shall not apply where, if a
decision were to be superseded in accordance with section 17 of theAct, the difference
between the current amount and the revised amount would be less than £1.00 per
week.

(7) Paragraph (6) shall not apply where the Secretary of State is satisfied on the
information or evidence available to him that a ground on which the decision to be
superseded was made no longer applies.

(8) In paragraph (6) “revised amount” means the amount of child support
maintenance which would be fixed if a decision with respect to a maintenance
assessment were to be superseded by a decision made by the Secretary of State in
accordance with paragraphs (2)(a) and (3) but for the operation of paragraph (6).

(9) Thecasesand circumstancesin which adecision may be superseded by adecision
made by the Secretary of State shall not include any case or circumstance in which a
decision may be revised.

(10) Subject to paragraph (11), paragraphs (2) to (5) shall apply in respect of
neither—
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(@) adecision to reject or refuse an application for a departure direction; nor
(b) adecision to cancel a departure direction.

(12) Paragraph (10) above shall not apply in acase to which either paragraph (2)
or (3) of regulation 35 applies.

Date from which a super seding decision takes effect

32E.—(1) Thisregulation contains exceptions to the provisions of section 17(4)
of theAct, asit appliesin relation to decisions with respect to departure directions by
virtue of paragraph 2 of Schedule 4C to the Act, as to the date from which decisions
which supersede earlier decisions are to take effect.

(2) Subject to paragraphs»(3), (5)and (12)«, where—
(@) adecision is made by the Secretary of State which supersedes an earlier
decision in consequence of an application having been made under section
17 of the Act as it applies in relation to decisions with respect to departure
directions by virtue of paragraph 2 of Schedule 4C to the Act; and

(b) the'dséte onwhich the applicationis madeis not thefirst day in amaintenance
period,
the decision shall take effect as from the first day of the maintenance period in which
the application is made.

(3) »iSubject to paragraph (12), where a decision« is superseded by a decision
made by the Secretary of State in a case to which regulation 32D(2)(a) applies on the
basis of evidence or information which was also the basis of a decision made under
section 9 or 10 of the Social Security Act 1998 the superseding decision under section
17 of the Act as extended by paragraph 2 of Schedule 7 to the Act shall take effect as
from thefirst day of the maintenance period in which that evidence or information was
first brought to the attention of an officer exercising the functions of the Secretary of
State under the Act.

(4) Where a decision is superseded by a decision made by the Secretary of State
under regulation 32D(3) in consequence of an application made on the basis that a
material change of circumstances is expected to occur, the superseding decision shall
take effect asfrom the first day of the maintenance period which immediately succeeds
the maintenance period in which the material change of circumstances is expected to
occur.

(5) Wherethe Secretary of State makes, on hisown initiative, a decision superseding
a decision in consequence of evidence or information contained in an unsuccessful
application for arevision of that decision, the superseding decision shall take effect
as from the first day of the maintenance period in which that application was made.

(6) Where—

(a) adecision made by»2an appeal tribunal or<« »3the First-tier Tribunal « under
section 20 of the Act as extended by paragraph 3 of Schedule 4C totheActis
superseded on the ground that it was erroneous due to a misrepresentation
of, or that there was a failure to disclose, a material fact; and

(b) the Secretary of Stateis satisfied that the decision was more advantageous to
the person who misrepresented or failed to disclose that fact than it would
otherwise have been but for that error,

the superseding decision shall take effect as from the date the decision it superseded
took, or wasto take, effect.

(7) Any decision given under section 17 of the Act as extended by paragraph 2 of
Schedule 4C to the Act in consequence of adecision which isarelevant determination
for the purposes of section 28ZC of the Act(a) (restrictionson liability in certain cases
of error) shall take effect as from the date of the relevant determination.

(8) Whereadecisionwith respect to adeparture direction is superseded by adecision
under section 17 of the Act as extended by paragraph 2 of Schedule 4C to the Act
because the departure direction ceases to have effect in accordance with regulation
35(1), the superseding decision shall have effect as from the date on which the decision
trf]?t the maintenance assessment is cancelled or ceases to have effect, takes or took
effect.

(a) Section 28ZC was inserted by section 44 of the Social Security Act 1998(c. 14).
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(9) Where the superseding decision referred to in paragraph (8) above is itself
superseded by a further decision made under section 17 of the Act as extended by
par raﬁh 2 of Schedule 4C to the Act in the circumstances described in regulation
35(3();, that further decision shall have effect as from the effective date of the fresh
maintenance assessment.

(10)  Where a decision with respect to a departure direction is superseded by a
decision under section 17 of the Act as extended by paragraph 2 of Schedule 4C to the
Act because the departure direction is suspended in accordance with regulation 35(4),
the superseding decision shall have effect as from the effective date of the later interim
mai ntenance assessment or, as the case may be, the interim maintenance assessment
which replaces a maintenance assessment.

(11)  Wherethe superseding decision referred to in paragraph (10) aboveisitsel f
superseded by a further decision under section 17 as extended because the interim
mai ntenance assessment referred to in regulation 35(4)(c) isfollowed by amaintenance
assessment made in accordance with the provisions of Part | of Schedule 1 to theAct or
by an interim maintenance assessment to which regulation 10 does not apply, that
further decision shall have effect as from the effective date of the fresh mantenance
assessment or, as the case may be, interim maintenance assessment.

»1(12) Where a superseding decision is made in a case to which regulation
32D(2)(a) or (3) applies and the material circumstance is the death of a qualifying
child or a qualitfying child ceasing to be a qualifying child, the decision shall take
effect as from the first day of the maintenance period in which the change occurred. <

Cancellation of departuredirections

32F. The Secretary of State may cancel a departure direction where—
() regulation 32A(1) applies and he is satisfied that it was not appropriate to
have given it; or

(b) regulation 32D applies and heis satisfied that it is no longer appropriate for
it to continue to have effect.

Notification of right of appeal, decision and reasons for decision

32G.—(1) The Secretary of State shall notify a person with aright of appeal under
the Act against the decision under section 16 or 17 of the Act as those sections apply
in relation to decisions with respect to departure directions by virtue of paragraphs 1
and 2 of Schedule 4C to the Act with respect to a departure direction of-
(@) that right;
(b) that decision; and
(c) thereasons for that decision.

(2) A written notice provided under paragraph (1)—
(@) shall also contain sufficient information to enable a relevant person to
exercise a right of appeal; and

(b) shall not contain any information which it is not necessary for a person to
have in order to understand how the decision was reached. <«

33.-34. »p4

»2Correction of accidental errorsin departuredirections

34A.—(1) Subject to paragraphs (3) and (4), accidental errorsin any departure
direction made by the Secretary of State or record of such a departure direction may, at
any time, be corrected by the Secretary of State and a correction made to, or to the
recorg of, that departure direction shall be deemed to be part of that direction or of that
record.

(2) Where the Secretary of State has made a correction under the provisions of
paragraph (1), he shall immediately notify the persons who were notified of the
departure direction that has been corrected, so far as that is reasonably practicable.

(3) In determining whether the time limit specified in »*under Tribunal Procedure
rules« has been complied with, there shall be disregarded any day falling before the
day on which notification was given or sent under paragraph (2).

(4) The powersto correct errors under this re%ulation shall not be taken to limit any
other powers to correct errors that are exercisable apart from these Regulations. <
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Termination and suspension of departuredirections

35.—(1) Subject to paragraph (2), (3), and (4), where a departure direction has
effect in relation to the amount of child support maintenance fixed by a maintenance
assessment which is cancelled or ceases to have effect, that departure direction shall
cease to have effect and shall not subsequently take effect.

(2) Where »'the Secretary of State« ceases to have jurisdiction to make a
mai ntenance assessment and subsequently acquires jurisdiction to make a maintenance
assessment in respect of the same absent parent, person with care and any child with
respect to whom the earlier assessment was made, a departure direction for a case
falling within paragraph 3 or 4 of Schedule 4B to the Act shall again take effect »'«

(3) Where adeparture direction had effect in relation to the amount of child support
mai ntenance fixed by a mai ntenance assessment which is, under regulation 8(2) of the
Maintenance Arrangements and Jurisdiction Regulations (maintenance assessments
and maintenance orders made in error), treated as not having been cancelled or not

having ceased to have effect, that departure direction shall again take effect »'<
except where there has, since that maintenance assessment was cancelled or ceased to
have effect, been amaterial change of circumstancesrelevant to that departure direction.

(4) Where—

(a) a departure direction is in force in respect of an interim maintenance
assessment or amaintenance assessment made in accordance with provisions
of Part | of Schedule 1 to the Act;

(b) that interim maintenance assessment is replaced by another (“the later interim
mai ntenance assessment”) or, asthe case may be, that maintenance assessment
is replaced by an interim maintenance assessment; and

(c) by virtue of regulation 10 a departure direction would not be given if
that interim maintenance assessment or that later interim maintenance
assessment had been in force at the time that departure direction was
given, that departure direction shall be suspended until that interim
maintenance assessment or that later interim maintenance assessment
has been cancelled or has ceased to have effect and shall again take

effect »'14

(5) For the purposes of paragraph (4), a departure direction which isin force shall
include a departure direction which is suspended.

PART VIII

MAINTENANCE ASSESSMENT FOLLOWING
A DEPARTURE DIRECTION

Effect of adeparturedirection— general

36.—(1) Except where a case fallswithin regulation 22, 41, 42 or 43, adeparture
direction shall specify, asthe basis on which the amount of child support maintenance
isto be fixed by any fresh assessment made in consequence of the direction, that the
amount of net income or exempt income of the parent with care or absent parent or the
amount of protected income of the absent parent be increased or, as the case may be,
decreased in accordance with those provisions of regulations 37, 38 and 40 which are
applicable to the particular case.

(2) Wherethe provisions of paragraph (1) apply to adeparture direction, the amount
of child support maintenance fixed by a fresh maintenance assessment shall be
determined in accordance with the provisions of Part | of Schedule 1 to the Act, but
with the substitution of the amounts changed in consequence of the direction for the
amounts determined in accordance with those provisions.

Effect of adeparturedirection in respect of special expenses - exempt income

37.—(1) Subject to paragraph (2), where a departure direction is given in respect
of special expenses, the exempt income of the absent parent or, as the case may be, or
parent with care shall beincreased by »2 the amount specified in that departure direction
being the whole of part of « the amount constituting the special expenses or the
aggregate of the special expenses determined in accordance with regulations 13 to 20.
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Regs. 37-39
(2) Where adeparture direction is given with respect to costsincurred in travelling
to work or expenses which include such costs, and a component of exempt income has
been determined in accordance with regulation 9(1)(i) of the Maintenance A ssessments
and Special Cases Regulations or regulation 10 of those Regulations applying
regulation 9(1)(i), the increase in exempt income determined in accordance with
paragraph (1) shall be reduced by that component of exempt income.

(3) A departure direction with respect to special expenses for a case falling within
regulation 16 shall be given only for the repayment period remaining applicable to
that debt at the date on which that direction takes effect except—

(@) where in consequence of the applicant’s unemployment or incapacity for
work, the repayment period of that debt has been extended by agreement
with the creditor, a departure direction may be given to cover the additional
weeks allowed for repayment; or

(b) wherethe Secretary of Stateissatisfied that, as a consequence of the income
of the applicant having been substantially reduced the repayment period of
that debt has been extended by agreement with the creditor, a departure
direction may be given for such repayment period as the Secretary of State
considersis reasonable.

(4) Where paragraph (4) of relegation 16 applies, a departure direction may be
givenin respect only of » the whole or part of the amount required to repay « that part  words substituted in reg.
of the debt incurred which is referable to the debt, repayment of which would have 37(4) by reg. 20(3) of
fallen within paragraph (1) of that regulation, based upon the amount, rate of repayment ~ S.I. 1998/58 as from

and repayment period agreed in respect of that part at the time it was taken out. 19.1.98. From 2.12.96 to
18.1.98 words read

. . . . . “repayment of”.
Effect of adeparturedirection in respect of special expenses—protected income

38.—(1) Subject to paragraphs (2) and (3), where a departure direction is given
with respect to special expenses in response to an absent parent’s application, his
protected income shall be determined in accordance with paragraph (1) of regulation
11 of the Maintenance Assessments and Special Cases Regulations(a) with the
modification that the increase of exempt income as determined in accordance with
regulation 37 shall be added to the aggregate of the amounts mentioned in sub-
paragraphs (a) to (kk) of paragraph (1) of regulation 11 of the Maintenance Assessments
and Special Cases Regulations.

(2) Protected income shall not be increased in accordance with paragraph (1) on
account of special expenses constituted by costs falling within regulation 18 (costs
incurred in supporting certain children).

(3) Where a departure direction is given with respect to costs which include costs
incurred in travelling to work, the absent parent’s protected income shall be determined
in accordance with paragraph (1), but without inclusion of the amount determined in
accordance with sub-paragraph (kk) of regulation 11(1) of the M aintenance A ssessments
and Special Cases Regulations within the aggregate of the amounts mentioned in that
regulation.

Effect of adeparturedirection in respect of atransfer of property

39.—(1) Whereadeparturedirectionisgiveninrespect of atransfer of property for
a case falling within paragraph 3 of Schedule 4B to the Act—

(@) where the exempt income of an absent parent includes a component of
exempt income determined in accordance with regulation 9(1)(bb) of the
Maintenance Assessments and Special Cases Regulations(b), the exempt
income of the absent parent shall be reduced by that component income
determined in accordance with regulations 9(1)(bb) of exempt income;

»(b) subject to sub-paragraph (c) and paragraphs (2) and (3), the fresh maintenance  sub-paragraph (b) of

assessment made in consequence of the direction shall be the lower of— reg. 39(1) substituted by
reg. 21 of S.I. 1998/58
(a) Sub-paragraphs (a) to (k) of paragraph (1) have been amended by regulation 4(4) of S.I. as from 19.1.98.

1994/227, by regulation 46(2)(a), (b) and (c) of S.I. 1995/1045, and by regulation 43(1), (2)
and (3) of S.I. 1995/3261. Sub-paragraph (kk) was added to paragraph (1) of regulation 11 by
regulation 46(2)(d) of S.I. 1995/1045.

(b) Sub-paragraph (bb) was added to paragraph (1) of regulation 9 by regulation 44(2)(a) of
1995/1045.
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(i) the amount, calculated in accordance with the provisions of paragraphs
1to5and 7to 10 of Part | of Schedule 1 to the Act, as modified in acase
to which it applies by sub-paragraph (a) where the sub-paragraph is
applicable to the case in question, reduced by the amount specified in
that departure direction being the whole or part of the equivalent weekly
value of the property transferred as determined in accordance with
regulation 22; or

(ii) where the provisions of paragraph 6 of Schedule 1 to the Act (protected
income) apply, the amount, calculated in accordance with the provisions
of Part | of Schedule 1totheAct, asmodified in acasetowhichit applies
by sub-paragraph (a) where that sub-paragraph is applicable to the case
in question; <

Reproduced below is sub-para (b) as in force between 2.12.96 and 18.1.98.

(b)subject to sub-paragraph (c) and paragraphs (2) and (3), the
fresh maintenance assessment made in consequence of the
direction shall be the maintenance assessment calculated in
accordance with the provisions of paragraphs 1 to 5 and 7 to 10
of Part | of Schedule 1 to the Act, as modified by sub-paragraph
(a) where that sub-paragraph is applicable to the case in
question, reduced by the equivalent weekly value of the property
transferred as determined in accordance with regulation 22;

(¢) where the equivalent weekly value is nil, the fresh maintenance assessment
made in consequence of the direction shall be the maintenance assessment
calculated in accordance with the provisions of Part | of Schedule 1 totheAct as
modified by sub-paragraph (a), where that sub-paragraph is applicable to the
case in question.

(2) The amount of child support maintenance fixed by an assessment made in
consequence of a direction falling within paragraph (1) shall not be less than the
amount prescribed by regulation 13 of the Maintenance Assessments and Special
Cases Regulations.

(3) Wherethere has been atransfer by the applicant of property to trustees as set out
in regulation 21(2) and the equivalent weekly value is greater than nil, any monies
paid to the parent with care out of that trust fund for maintenance of a child with
respect to whom the current assessment was made shall be disregarded in calculating
the assessable income of that parent with care in accordance with the provisions of
Part | of Schedule 1 to the Act.

(4) A departure direction falling within paragraph (1) shall cease to have effect at
the end of the number of years of liability, as defined in paragraph 1 of the Schedule,
for the case in question.

(5) Where a departure direction has ceased to have effect under the provisions of
paragraph (4), the exempt income of an absent parent shall be determined as if
regulation 9(1)(bb) of the Maintenance Assessment and Special Cases Regulations
were omitted.

(6) Where a departure direction is given in respect of a transfer of property for a
case falling within paragraph 4 of Schedule 4B to the Act, the exempt income of the
absent parent shall be reduced by the component of exempt income determined in
accorldance with regulation 9(1)(bb) of the Maintenance Assessment and Special Cases
Regulations.

(7) Thisregulation is subject to regulation 42.

Effect of adeparturedirection in respect of additional cases

40.—(1) This regulation applies where a departure direction is given for an
additional case falling within paragraph 5 of Schedule 4B to the Act.

(2) In a case falling within paragraph (1)(a) of regulation 23 (assets capable of
producing income or higher income), subject to paragraph (4), the net income of the
non-applicant shall be increased by » the amount specified in that departure direction,
being the whole or part of <« an amount calculated by applying interest at the statutory
rate prescribed for ajudgement debt(a) or, in Scotland, at the statutory rate in respect
of interest included in or payable under a decree in the Court of Session(b) at the date
on which the departure direction is given to—

(a) See Order 42, rule 1 of the Rules of the Supreme Court, S.I. 1965/1776.
(b) SeeAct of Sederunt (Rules of the Court of Session 1994) 1994.
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(@ any monies falling within that paragraph;
(b) the net value of any asset, other than monies, falling within that paragraph,
after deduction of the amount owing on any mortgage or charge on that asset,

less any income received in respect of that asset which has been taken into account in
the calculation of the current assessment.

(3) In a case falling within paragraph (1)(b) or (c) of regulation 23, subject to
paragraph (4), the net income of the non-applicant shall be increased by » the amount
specified in that departure direction, being the whole or part of € an amount calculated
by applying interest at the statutory rate prescribed for ajudgment debt or, in Scotland,
at the statutory rate in respect of interest included in or payable under a decree in the
Court of Session at the date of the application to the value of the asset subject to the
trust less any income received from the trust which has been taken into account in the
calculation of the current assessment.

(4) In acaseto which regulation 24 (diversion of income) applies, the net income
of the non-applicant who isaparent of achild in respect of whom the current assessment
is made shall be increased by » the amount specified in that departure direction being
the whole or part of «the amount by which the Secretary of Stateis satisfied that that
parent has reduced his income.

(5) In acase to which regulation 25 (life-style inconsistent with declared income)
applies, the net income of the non-applicant who is a parent of a child in respect of
whom the current assessment is made shall be increased by » the amount specified in
that departure direction, being the whole or part of « the difference between the two
levels of income referred to in paragraph (1) of that regulation.

(6) In a case to which regulation 26 applies (unreasonably high housing costs) the
amount of housing costsincluded in exempt income and the amount referred to in regulation
11(1)(b) of the Maintenance Assessments and Special Cases Regulations shall not exceed
the amounts set out in regulation 18(1)(a) or (b), as the case may be, of the Maintenance
Assessments and Special Cases Regulations (excessive housing costs) and the provisions
of regulation 18(2) of those Regulations shall not apply.

(7) In a case to which regulation 27 applies (partner’s contribution to housing costs)
that part of the exempt income constituted by the eligible housing costs determined in
accordance with regulation 14 of the Maintenance Assessments and Special Cases
Regulations (eligible housing costs) shall, subject to paragraph (8) and (?, be reduced by
the percentage of the housing costs which the Secretary of State considers appropriate,
taking into account the income of that parent and the income or estimated income of that
partner.

(8) Where paragraph (7) applies, the housing costs determined in accordance with
regulation 11(1)(b) of the Maintenance Assessments and Special Cases Regulations
(protected income) shall remain unchanged.

(9) Where aCategory B interim maintenance assessment isin forcein respect of anon-
applicant, the whole of the eligible housing costs may be deducted from the exempt
income of that non-applicant.

(20) In acase to which regulation 28 (unreasonably high travel costs) or regulation 29
(travel costs to be disregarded) applies, for the component of exempt income determined
in accordance with regulation 9(1)(i) of the Maintenance Assessments and Special Cases
Regulations or in accordance with that regulation as applied by regulation 10 of those
Regulations and, in the case of an absent parent, for the amount determined in accordance
with regulation 11(1)(kk) of those Regulations, there shall be substituted such amount,
including a nil amount, as the Secretary of State considers to be appropriate in all the
circumstances of the case.

PART IX

MAINTENANCE ASSESSMENT FOLLOWING A DEPARTURE
DIRECTION: PARTICULAR CASES

Child support maintenance payablewher e effect of adeparturedirection would beto
decr ease an absent par ent’ sassessableincomebut case still fell within paragraph 2(3)
of Schedule1totheAct

41.—(1) Subject to regulation 42 and paragraph (8), where the effect of a departure
direction would, but for the following provisions of this regulation, be to reduce an absent
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parent’s assessable income and his assessable income following that direction would be
such that the case fell within paragraph 2(3) of Schedule 1 to the Act (additional element
of maintenance payable), the amount of child support maintenance payable shall be
determined in accordance with paragraphs (2) to (5).

(2) Thereshall be calculated theamount equal to A x P, whereA isequal to the amount
that would be the absent parent’s assessableincomeif the departure direction referredtoin
paragraph (1) had been given and P has the value prescribed in regulation 5 of the
Maintenance Assessments and Special Cases Regulations.

»(3) Thereshall be determined the amount that would be payable under amaintenance
assessment made in accordance with the provisions of Part | of Schedule 1 to the Act
which would be in force at the date any departure direction referred to in paragraph (1)
would take effect if it were to be given.«

Reproduced below is paragraph (3) as in force from 2.12.96 to 18.1.98.

(3) There shall be determined the amount that would be payable
under a maintenance assessment calculated by reference to the
circumstances at the time the application is made, in accordance
with the provisions of Part | of Schedule 1 to the Act

»(4) The revised amount for the purposes of regulation 7 (rejection of application on
completion of a preliminary consideration) and regulation 31 (refusal to give a departure
direction under section 28F(4) of the Act) shall be the lowest of the following amounts—

(@) the amount calculated in accordance with paragraph (2);
(b) the amount determined in accordance with paragraph (3);

(c) where the provisions of paragraph 6 of Schedule 1 to the Act (protected
income) asmodified in acase to which they apply by the provisions of regulation
38 (effect of a departure direction in respect of special expenses—protected
income) would apply if a departure direction were given, the amount payable
under those provisions,

and the Secretary of State may apply regulation 7 and shall apply regulation 31 in

relation to the current amount and the revised amount as so construed.

Reproduced below is paragraph (4) as in force from 2.12.96 to 18.1.98

(4) The lower of the amounts calculated in accordance with
paragraph (2) and determined in accordance with paragraph (3)
shall constitute the revised amount for the purposes of regulation
7 (rejection of application on completion of a preliminary
consideration) and regulation 31 (refusal to give a departure
direction under section 28F(4) of the Act), and the Secretary of
State may apply regulation 7 and shall apply regulation 31 in relation
to the current amount and the revised amount as so construed.

(5) »<« Wherethe application of the provisions of paragraph (4) resultsin a departure
direction being given, the amount of child support maintenance payable following that
direction shall be determined by »the Secretary of State« as being the revised amount as
defined in paragraph (4).

(6) Where the assessable income of an absent parent changes following »a decision
under section 16 of the Act revising adecision asto amaintenance assessment or adecision
under section 17 of the Act superseding a decision as to a maintenance assessment«, the
provisions of paragraphs (2) to (5) shall be applied to—

(@ theamount calculated under paragraph (2) which takes account of the changein
assessable income: and

(b) theamount that would be payable under the maintenance assessment cal cul ated
in accordance with the provisions of Part 1 of Schedule 1 to the Act which takes
account of that change in assessable income.

(7) »<

Reproduced below is paragraph (7) as in force from 2.12.96 to 18.1.98

(7)  Where the provisions of paragraph 6 of Schedule | to the Act
(protected income) as modified by the provisions of regulation 38
apply following a departure direction, and the amount of child
support maintenance payable under those provisions is lower than
that payable under paragraph (5), the amount of child support
maintenance payable shall be that payable under those provisions.
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(8) Whereadeparture direction givenin accordance with the provisionsof » paragraphs  words in paragraph (8)
(1) to (6) « has effect, those provisions shall apply, subject to the modificationsset out in  of reg. 41 substituted by
paragraph (9), where— reg. 23(6) of S.I. 1998/

(@) the effect of alater direction would, but for the provisions of paragraphs (2) to ﬁfo";‘ns ;rgggleg.t%).gs.
(5), beto change the absent parent’s assessableincome and hisassessableincome ;5% 95" \vords read
following the direction would be such that the case fell within paragraph 2(3) of  «4ragraphs (1) to (7)

Schedule 1 to the Act (additional element of maintenance payable); and

(b) that assessable income following the later direction would be less than the
assessableincomewould beif it were cal culated in accordance with the provisions
of Part | of Schedule 1to theAct by referenceto the circumstances at thetimethe
application for the later direction is made.

(9) The modifications referred to in paragraph (8) are—
(@ inparagraph (2), A would bethe absent parent’s assessableincomefollowing the
later direction but for the provisions of paragraphs (3) to (5);

(b) thereferencesto regulation 7 in paragraph (4) are omitted.

Application of regulation 41 where there is a transfer of property falling within
paragraph 3 of Schedule4B totheAct

42 (1) Where an absent parent applies for adeparture direction on the groundsthat  reg. 42(1) substituted
the case fallswithin both paragraph 2 of Schedule 4B to the Act (special expenses) and  for reg. 42(1) and (1A)
paragraph 3 of that Schedule (property or capital transfers), regulation 41 shall be by reg. 24(2) of S.I.

applied subject to the modifications set out in paragraphs (1A) to (3). 1895/588 as from

(1A) In paragraph (1) of regulation 41, the reference to a departure direction shall
be construed as a reference to any departure direction that would be given if the
application had been made solely on the grounds that the case falls within paragraph
2 of Schedule 4B to the Act, and the reference to the absent parent’s assessable income
shall be construed as a reference to the assessable income calculated in consequence
of such a direction.«

Reproduced below is paragraph (1) as in force from 2.12.96 to 18.1.98.

(1) Where the application of regulation 41 to a case would result
in a change in the amount of child support maintenance payable
and a direction is given in respect of a transfer of property falling
within paragraph 3 of Schedule 4B to the Act, regulation 41 shall
be applied subject to the modifications set out in paragraphs (2)
and (3).

(2) Where the exempt income of an absent parent includes a component of exempt
income determined in accordance with regulation 9(1)(bb) of the Maintenance
Assessments and Special Cases Regulations, that amount shall be excluded—

(a) in calculating the amount A defined in paragraph (2) of regulation 41;

(b) in calculating the maintenance assessment specified in paragraph (3) of
regulation 41.

»(3) For the purposes of this regulation, the revised amount for the purposes of  Paragraph (3) of reg. 42
regulations 7 and 31 shall be— substituted by reg. 24(3)

(a) subject to sub-paragraph(b), the lower of the amounts specified in sub- ‘1’g ?‘381998’58 as from
paragraphs (a) and (b) of paragraph (4) of regulation 41, subject to paragraph I
(2) of this regulation, less the amount determined in accordance with
regulation 22 (value of atransfer of property and its equivalent weekly value
for a case falling with paragraph 3 of Schedule 4B to the Act);
(b) wherethe amount specified in sub-paragraph (c) of paragraph (4) of regulation
41 is lower than the amount determined in accordance with sub-paragraph
(a), that amount. <«

Reproduced below is paragraph (3) as in force between 2.12.96 to
18.1.98.

(3) For the purposes of this regulation, the revised amount for
the purposes of regulations 7 and 31 shall be the amount as
defined in paragraph (4) of regulation 41, subject to paragraph
(2) of this regulation, less the amount determined in accordance
with regulation 22 (the value of a transfer of property and its
equivalent weekly value for a case falling within paragraph 3 of
Schedule 4B to the Act).
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(4) Where the application of the provisions of paragraph (3) results in a departure
direction being given, the amount of child support maintenance payable following
that direction shall be » determined by »the Secretary of State« asbeing « the revised
amount as defined in paragraph (3).

»Application of regulation 41 where the case falls within paragraph 2 and
paragraph 5 of Schedule 4B totheAct.

42A.—(1) Where an absent parent applies for a departure direction on the grounds
that the case falls within both paragraph 5 of Schedule 4B to the Act (additional cases)
and paragraph 2 of that Schedule (special expenses), and the conditions set out in
paragraph (1) of regulation 41 as satisfied, the amount of child support maintenance
payable shall be determined in accordance with paragraphs (2) to (6).

(2) The application shall in the first instance be treated as an application (an
“additional cases application”) made solely on the grounds that the case falls within
paragraph 5 of Schedule 4B to the Act, and a determination shall be made asto whether
a departure direction would be given in response to that application.

(3) Following the determination mentioned in paragraph (2), the application shall
be treated as an application (a “special expenses application”) made solely on the
grounds that the case falls within paragraph 2 of Schedule 4B to the Act, and the
provisions of regulation 41 shall be applied to the special expenses application, subject
to the provisions of paragraphs (4) to (6).

(4) Where no departure direction would be given in response to the additional
cases application, the provisions of regulation 41 shall be applied to determine the
amount of child support maintenance payable.

(5) Where a departure direction would be given in response to the additional cases
application, the provisions of regulation 41 shall be applied to determine the amount
of child support maintenance payable, subject to the modification set out in paragraph

6).

(6) For paragraph (3) of regulation 41 there shall be substituted the following
paragraph
“(3)There shall be determined the amount that would be payable under the
mai ntenance assessment made in consequence of the direction that would be
given in response to the additional cases application mentioned in
paragraph (2) of regulation 42A which would be in force at the date any
geparture direction referred to in paragraph (1) would take effect if it wereto
e given.”.

(7) Where—

(@) adeparture direction has been given in a case where regulation 41 has been
applied and an application is then made on the grounds that the case falls
within paragraph 5 of Schedule 4B to the Act; or

(b) adeparture direction has been given on the grounds that the case falls within
paragraph 5 of Schedule 4B to the Act, an application is then made on the
grounds that the case falls within paragraph 2 of that Schedule , and the
conditions set out in paragraph (1) of regulation 41 are satisfied,

the case shall be treated as a case which falls within paragraph (1),and the date of the
later application treated as the date on which both applications were made.

(8) Where a departure direction is given in accordance with the provisions of
paragraph (7), the earlier direction shall cease to have effect from the date the later
direction has effect.«

M aintenance assessment following a departure direction for certain casesfalling
within regulation 22 of the M aintenance Assessmentsand Special Cases Regulations

43.—(1) Wherethe provisions of regulation 41 or 42 are applicable to a case falling
within regulation 22 of the Maintenance Assessments and Special Cases Regulations
(a) (multiple applications relating to an absent parent), those provisions shall apply
for the purposes of determining the total maintenance payable in consequence of a
departure direction.

(a) Regulation 22 was amended by regulation 23 fo S.I. 1993/913, regulation 51 of S.I. 1995/
1045 and regulation 45 of S.I. 1995/3261.
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(2) Inacasefalling within paragraph (1), the amount of child support maintenance
payable in respect of each application for child support maintenance following the
direction shall be the »lowest« of—

(@) the amount as determined in accordance with paragraph (3) of regulation 41,
subject to the modification that regulation 22 of the Mai ntenance A ssessments
and Special Cases Regulations is applied in determining the amount that
would be payable (“Y");

(b) the amount calculated by the formula— v

(AxP)xE

where A and P have the same meanings as in regulation 41 (2) and Q is the
sum of the amounts cal culated in accordance with sub-paragraph (a) for each
assessment.

»(c) where the provisions of paragraph 6 of Schedule 1 to the Act (protected
income) apply, as modified in a case to which they apply by the provisions
of regulation 38 (effect of adeparture direction in respect of special expenses—
protected income) or, as the case may be, regulation 40(6), (8) or (10) (effect
of adeparture direction in respect of additional cases), the amount cal cul ated
as payable under those provisions.<

(3) Where, in a case falling within regulation 22 of the Maintenance Assessments
and Special Cases Regulations, a departure direction has been given in respect of an
absent parent in a case falling within paragraph 3 of Schedule 4B to the Act (property
or capital transfers), the equivalent weekly value of the transfer of property as calcul ated
in accordance with regulation 22 of these Regulations shall be deducted from the
amount of the maintenance assessmentsin respect of the person with care of child to or
in respect of whom the property transfer was made.

M aintenance assessment following a departure direction wherethereisa phased
maintenance assessment

44.—(1) Where a departure direction is given in a case falling within relevant
enactment, the assessment made in consequence of that direction shall be the
assessment that fixes the amount of child support maintenance that would be payable
but for the provisions of that enactment (“the unadjusted departure amount™).

(2) Where a departure direction takes effect on the effective date of a maintenance
assessment to which the provisions of arelevant enactment become applicable, those
provisions shall remain applicable to that case following the departure direction.

(3) Where a departure direction takes effect on a date later than the date on which
the provisions of arelevant enactment become applicabl e to a mai ntenance assessment,
the amount of child support maintenance payable in consequence of that direction
shall be-

(@) wherethe unadjusted departure amount is more than the formula amount, the
phased amount plus the difference between the unadjusted departure amount
and the formula amount;

(b) where the unadjusted departure amount is more than the phased amount but
less than the formula amount, the phased amount;

(c) where the unadjusted departure amount is less than the phased amount, the
unadjusted departure amount.

(4) Regulation 31 shall have effect for cases falling within paragraphs (1) to (3) as
if “current amount” referred to the amount payable under the mai ntenance assessment
that would be in force when the departure direction is given but for the provisions of
the relevant enactment and “revised amount” referred to the unadjusted departure
amount.

(5) »Where the Secretary of State is satisfied that, were a decision as to a fresh
mai ntenance assessment to be made under section 16 or, as the case may be, section 17
of the Act«; in relation to a case to which the provisions of »paragraphs (1) and (3) <
have been applied, and the amount payable under it » the fresh unadjusted departure
amount< would be—

(@) more than the unadjusted departure amount, the amount of child support
maintenance payable shall be the amount determined in accordance with
paragraph (3), plus the difference between the unadjusted departure amount
and » the fresh unadjusted departure amount« ;
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Regs. 44-46
(b) lessthan the unadjusted departure amount but more than the phased amount,
the amount of child support maintenance payable shall be the phased amount;
(c) less than the phased amount, the amount of child support maintenance
Words substituted in reg. payable shall be » the fresh unadjusted departure amount<«.
44(5)(c) by reg. 50 of . .
S.1. 1999/1047 as from (6) In this regulation—
1.6.99. “the 1992 enactment” means Part || of the Schedule to the Child Support Act 1991

(Commencement No.3 and Transitional Provisions) Order 1992(a) (modification

of maintenance assessment in certain cases);

“the 1994 enactment” means Part |11 of the Child Support (Miscellaneous

Amendments and Transitional Provisions) Regulations 1994(b) (transitional

provisions);

“formula amount” has the same meaning as in the relevant enactment;

“phased amount” means—

(@) where the 1992 enactment is applicable to the particular case, the modified
amount as defined in paragraph 6 of that enactment;

(b) wherethe 1994 enactment is applicableto the particular case, the transitional
amount as defined in regulation 6(1) of that enactment;

“relevant enactment” means—

(@) the 1992 enactment where that enactment is applicable to the particular
case;

(b) the 1994 enactment where that enactment is applicable to the particular
case.

PART X
MISCELLANEOUS

Regular payments condition

45.—(1) For the purposes of section 28C(2)(b) of the Act (regular payments condition—
reduced payments), reduced payments shall, subject to paragraph (3), be such payments
as would be equal to the payments of child support maintenance fixed by the fresh
maintenance assessment that would be made if the circumstances of the case were
those set out in paragraph (2).

(2) The circumstances referred to in paragraph (1) are—

(@) the Secretary of State is satisfied that the case is one which falls within
paragraph 2 of Schedule 4B to the Act (special expenses);—

(b) the Secretary of State is satisfied that the expenses claimed by the absent
parent are both being incurred and, for a case falling within regulation 13
(costs incurred in travelling to work), 14 (contact costs) or 15 (illness or
disability), are neither unreasonably high nor being unreasonably incurred,
and that it isjust and equitable to give a departure direction in respect of the
whole of those expenses; and

(c) adeparture direction is given in response to the application.

(3) Where the Secretary of State considers it likely that the expenses incurred by
the absent parent are lower than those claimed by him or are not reasonably incurred,
he may fix such amount as he considersto bereasonablein all the circumstances of the
case.

(4) Where the absent parent, following written notice under section 28C(8) of the
Act, failswithin 28 days of that notice to comply with the regular payments condition
that was imposed on him, the application shall lapse.

Special case-departure direction having effect from date earlier than effective
dateof current assessment

46.—(1) A case shall be treated as a special case for the purposes of the Act if the
conditions specified in paragraph (2) are satisfied.

(2) The conditions are—

(a) S.I. 1992/2644. The relevant amending instrument is S.I. 1993/966.
(b) S.I.1994/227. The relevant amending instrument is S.I. 1995/1045.
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(@) liability to pay child support maintenance commenced earlier than the
effective date of the maintenance assessment in force (“the current
assessment”);

an application is made »1«inrelation to the current assessment which results
in adeparture direction being given in respect of that assessment »2or, where
regulation 11A (meaning of “current assessment” for the purposes of the Act)
applies, in respect of the fresh maintenance assessment referred to in that
regulation. <«

(c) the applicant was unable to make an application on a date falling within a
period in respect of which an earlier assessment had effect because he had
not been notified of that earlier assessment during that period; and

if the applicant had been able to make such an application and had done so,
the Secretary of State is satisfied that a departure direction would have been
given in response to that application

(b)

(d)

(3) Whereacasefallswithin paragraph (2), referencesto the “the current assessment”
and “the current amount” in these Regulations shall be construed as including
referencesto an earlier assessment falling within paragraph (2)(c) and to the amount of
child support maintenance fixed by it, and these Regulations shall be applied to such
an earlier assessment accordingly.

»3Casestowhich regulation 11A applies

46A.—(1) A case where the conditions set out in paragraphs (a) »*and (b)<« of
regulation 11A (meaning of “current assessment” for the purposes of the Act) are
satisfied shall be treated as a special case for the purposes of the Act.

(2) Where a case fallswithin paragraph (1), references to “the current assessment”
and “the current amount” in these Regulations shall, subject to paragraph (3), be
construed as including reference to the fresh maintenance assessment referred to in
regulation 11A.

(3) Paragraph (2) shall not apply to references to “the current assessment” in
regulation 32, with the exception of the referencein paragraph (1)(a) of that regulation,
and in regulations 46, 49 and 50.«

PART Xl
TRANSITIONAL PROVISIONS

Transitional provisions—application before 2nd December 1996

47.—(1) This paragraph applies in any case where an application for a departure
direction has been made before 2nd December 1996(a).

(2) Where paragraph (1) applies, the Secretary of State shall request the applicant
to inform him in writing before 2nd December 1997—

(@) whether he wishes the application to be treated as an application under these
Regulations in respect of the maintenance assessment in force on 2nd
December 1996; and

whether there have been any changesin the circumstances which are relevant
for the determination or, asthe case may be, redetermination of the application
which have occurred since his application and, if so, what those changes are.

(b)

(3) Where the applicant fully complies with the request set out in paragraph (2),
and states that he wishes the application to be treated as described in paragraph (2)(a),
the Secretary of State shall treat the application as an application under these
Regulations which contains the statement mentioned in section 28A(2)(a) of the Act,
and paragraphs (4) to (10) and regulation 48 shall apply.

(a) Section 28A of the Act and other provisions of the Act relating to departure directions come
fully into force on 2nd December 1996.
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(4) Where the applicant informs the Secretary of State that there have not been any
changes of the kind mentioned in paragraph (2)(b), the Secretary of State shall
neverthel ess invite representations in writing from the relevant persons other than the
applicant.

(5) Wherethe applicant informsthe Secretary of State that there have been changes
in the circumstances of the kind mentioned in paragraph (2)(b), the Secretary of State
shall—

(@) givenoticethat he has been informed of such changesto the relevant persons
other than the applicant;

(b) send to them the information as to such changes which the applicant has
given except where the Secretary of State considers that information to be
information of the kind falling within paragraph (2) fo regulation 8;

(c) invite representations in writing from the relevant person other than the
applicant as to such changes; and

(d) set out the provisions of paragraph (6) in relation to such representations.

(6) The following provisions shall apply to information provided under paragraph
(2)(b) or representations made following an invitation made in accordance with
paragraph (4) or (5)(c)—

(a) paragraphs(2) »'to (10)« of regulation 8, subject to the modification set out
in paragraph (7);
(b) inrelation to an applicant, regulations 6 and 7.

(7) The modification of regulation 8 mentioned in paragraph (6)(a) is that for the
reference to paragraph (1) or, as the case may be, paragraph (1)(c) of that regulation,
there were substituted references to paragraph (5) or, as the case may be, paragraph
(5)(c) or thisregulation.

(8) Where the Secretary of State has not determined the application in accordance
with the Departure Direction Anticipatory Application Regulations, a determination
shall be made in accordance with these Regulations.

(9) Where the Secretary of State has determined the application in accordance with
the Departure Direction Anticipatory Application Regulations, he shall determine
whether there have been any changes in—

(@) the circumstances referred to in paragraph (2)(b);

(b) therelevant provisions of these Regulations compared with the corresponding
provisions of the Departure Direction Anticipatory Application Regulations.

(10) Where the Secretary of State determines that there have been no changes of
the kind referred to in paragraph (9)(a) or (b), and the relevant persons other than the
applicant have not made any representations in accordance with paragraph (4), his
determination of the application in accordance with the Departure Direction
Anticipatory Application Regulations shall take effect.

(11) Where the Secretary of State determines that there have been changes of the
kind referred to in paragraph (9)(a) or (b), or where the relevant person other than the
applicant have made representations, he shall make a determination of the application,
taking those changes and representations into account, in accordance with these
Regulations.

Effective date of departuredirection for a case falling with regulation 47

48.—(1) Where the determination made by the Secretary of State by application of
the provisions of paragraphs (1) to (10) of regulation 47 isto give adeparture direction,
that direction shall take effect on the first day of the first maintenance period
commencing on or after 2nd December 1996.

(2) Where a case falls within paragraph (1) or regulation 47, and the applicant
complieswith the request for information mentioned in paragraph (2) of that regulation
but not by the date mentioned in that paragraph, his response shall be treated as an
application for a departure direction.
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Transitional provisions—no application before 2nd December 1996

49.—(1) Where—
(@) amaintenance assessment was in force on 2nd December 1996;

(b) no application has been made before that date by any of the persons with
respect to whom that assessment was made; and

(c) an application is made by one of those persons on the grounds set out in
section 28A (2)(a) of the Act (the effect of the current assessment) on or after
that date and before 2nd December 1997,

any departure direction given in response to that application shall take effect on the
first day of the first maintenance period commencing on or after 2nd December 1996.

Transitional provisions—new maintenance assessment made before 2nd December
1996 whose effective dateison or after 2nd December 1996

50. Where a new maintenance assessment is made before 2nd December 1996 but
the effective date of that assessment is a date on or after 2nd December 1996—

() the provisions of paragraph (1) of regulation 32 shall apply as if for the
reference to an application being given or sent within »one month« of the  \words substituted in reg.

date of notification being given or sent before 30th December 1996; 50 by reg. 53 of S.I.

. . . 1999/1047 as from
(b) the provisions of paragraph (2) of regulation 32 shall apply as if for the ;¢ 9q

reference to an application being given or sent later than »one month« after
the date of notification of the current assessment there were substituted a
reference to an application being given or sent after 29th December 1996.

[Regulation 51 revokes S.I. 1996/635.]
[Regulation 52 amends regulation 1 of S.I. 1992/2641.]
[Regulation 53 amends regulation 3 of S.I. 1992/2641.]
[Regulation 54 amends regulation 5 of S.I. 1992/2641.]
[Regulation 55 amends regulation 6 of S.I. 1992/2641.]
[Regulation 56 amends regulation 7 of S.I. 1992/2641.]
[Regulation 57 amends regulation 10 of S.1. 1992/2614.]
[Regulation 58 amends regulation 11 of S.1. 1992/2614.]
[Regulation 59 adds regulations 11A and 11B to S.I. 1992/2614.]
[Regulation 60 amends regulation 13 of S.1. 1992/2614.]
[Regulation 61 amends regulation 14 of S.1. 1992/2614.]
[Regulation 62 amends regulation 10 of S.1. 1992/1816.]
[Regulation 63 amends regulation 8 of S.1. 1992/1812.]
[Regulation 64 amends regulation 9A of S.I. 1992/1812.]
[Regulation 65 amends regulation 10 of S.1. 1992/1812.]
[Regulation 66 amends regulation 10A of S.I. 1992/1812.]
[Regulation 67 amends regulation 10 of S.1. 1992/1812.]
[Regulation 68 amends regulations 1,9 and 22 of S.1. 1992/1812.]
A.J.B.Mitchell

Parliamentary Under Secretary of State,
20th November 1997 Department of Social Security
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SCHEDULE Regulation

22

EQUIVALENT WEEKLY VALUE OF A TRANSFER OF A PROPERTY

1.—(1) Subject to paragraphs 3 and 4, the equivalent weekly value of atransfer of
property shall be calculated by multiplying the value of a transfer of property
determined in accordance with regulation 22(1) and (2) by the relevant factor specified
in the Table set out in paragraph 2 (“the Table”).

(2) For the purposes of sub-paragraph (1), the relevant factor isthe number in the Table
at the intersection of the column for the statutory rate and of the row for the number of
years of liability

(3) In sub-paragraph (2)—

@)

(b)

“the statutory rate” means interest at the statutory rate prescribed for a
judgement debt(a) or, in Scotland, the statutory rate in respect of interest
included in or payable under a decree in the Court of Session(b), which in
either case applies at the date of the court order or written agreement relating
to the transfer of the property;

“the number of years of liability” means the number of years, beginning on
the date of the court order or written agreement relating to the transfer of
property and ending on—
(i) the date specified in that order or agreement as the date on which
maintenance for the youngest child in respect of whom that order or
agreement was made shall cease; or

(ii) if no such date is specified, the date on which the youngest child
specified in the order or agreement reaches the age of 18,

and where that period includes a fraction of a year, that fraction shall be
treated as afull year if it iseither one half or exceeds one half of ayear, and
shall otherwise be disregarded.

The Table referred to in paragraph 1(1) is set out below—

(a) See Order 42, rule 1 of the Supreme Court S.I. 1965/1776.
(b) SeeAct of Sederunt (Rules of the Court of Session 1994) 1994.

Supplement No. 12 [Aug 99] The Law Relating to Child Support



CHILD SUPPORT DEPARTURE DIRECTION AND CONSEQUENTIAL
AMENDMENTSREGULATIONS 1996

THE TABLE
Number of years| Satutory rate
of liability
»17.0 8.0% 10.0% »211.0% 12.0% 12.5% 14.0%  15.0%
1 0.02058 0.02077 0.02115 0.02135 0.02154 0.02163 0.02192 0.02212
2 0.01064 0.01078 0.01108 0.01123 0.01138 0.01145 0.01168 0.01183
3 0.00733 0.00746 0.00773 0.00787 0.00801 0.00808 0.00828 0.00842
4 0.00568 0.00581 0.00607 0.00620 0.00633 0.00640 0.00660 0.00674
5 0.00469 0.00482 0.00507 0.00520 0.00533 0.00540 0.00560 0.00574
6 0.00403 0.00416 0.00442 0.00455 0.00468 0.00474 0.00495 0.00508
7 0.00357 0.00369 0.00395 0.00408 0.00421 0.00428 0.00448 0.00462
8 0.00322 0.00335 0.00360 0.00374 0.00387 0.00394 0.00415 0.00429
9 0.00295 0.00308 0.00334 0.00347 0.00361 0.00368 0.00389 0.00403
10 0.00274 0.00287 0.00313 0.00327 0.00340 0.00347 0.00369 0.00383
11 0.00256 0.00269 0.00296 0.00310 0.00324 0.00331 0.00353 0.00367
12 0.00242 0.00255 0.00282 0.00296 0.00310 0.00318 0.00340 0.00355
13 0.00230 0.00243 0.00271 0.00285 0.00299 0.00307 0.00329 0.00344
14 0.00220 0.00233 0.00261 0.00275 0.00290 0.00298 0.00320 0.00336
15 0.00211 0.00225 0.00253 0.00267 0.00282 0.00290 0.00313 0.00329
16 0.00204 0.00217 0.00246 0.00261 0.00276 0.00283 0.00307 0.00323
17 0.00197 0.00211 0.00240 0.00255 0.00270 0.00278 0.00302 0.00318
18 0.00191«4 0.00205 0.00234 0.00250« 0.00265 0.00273 0.00297 0.00314

3. Theequivalent weekly value of the property transferred shall be nil if the value
of the transfer of the property is less than £5,000.

4, The Secretary of State may determine alower equivalent weekly value than
that determined in accordance with paragraphs 1 and 2 where the amount of child
support maintenance that would be vayable in consequence of a departure direction
specifying that value is lower than the amount of »°the periodical payments of
maintenance which were<« payable under the court order or written agreement
referred to in regulation 21.

5. >
Reproduced below is paragraph 5 in force from 2.12.96 to 18.1.98

5. In this Schedule, “maintenance” has the same meaning as in
paragraph 3(2) of Schedule 4B to the Act.
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by reg.31(2)(a) of S.I.
1998/58 as from
19.1.98.
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paragraph 4 by reg.
31(3) of S.I. 1998/58 as
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2.12.96 and 18.1.98
words read
“maintenance which
was”.

“Paragraph 5 deleted
from Sch. by reg. 31(4)
fo S.I. 1998/58 from
19.1.98.
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations provide for an application for a departure direction to be made,
the effect of which, if given, would be to vary a child support maintenance assessment
determined in accordance with the formula provisions of Part | of Schedule 1 to the
Child Support Act 1991, and the regulations made under it.

Regulations 1 to 3 contain interpretation provisions, provisions relating to
documents and rounding provisions.

Regulations 4 to 12 contain provisionsrelating to the manner in which an application
isto be made, to the Secretary of State’s preliminary consideration for an application,
where income support or income-based jobseeker’s allowance is payable, interim
maintenance assessments, and reviews under section 17 of the Child Support Act
1991.

Regulations 13 to 29 and the Schedule make provision in relation to cases in which
a departure direction may be given: regulations 13 to 20 relate to special expenses,
regulations 21 and 22 and the Schedul e to property or capital transfers and regulations
23 to 29 to additional cases where a departure direction may be given.

The Schedule contains a table for calculating the equivalent weekly value of a
transfer of property. The factors in the table are derived from the standard formula
used in annuity calculations.

Regulation 30 prescribes factors to be taken into account and not be taken into
account in determining whether it would be just and equitable to give a departure
direction.

Regulations 31 to 35 contain provisions as to the effective date and the duration of
a departure direction.

Regulations 36 to 44 contain provisions to the maintenance assessment which is to
be made in consequence of a departure direction.

Regulations 45 and 46 contain provisions as to the imposition of aregular payments
conditions, and adeparture direction having effect from adate earlier than the effective
date of the current assessment.

Regulations 47 to 50 contain transitional provisions and regulation 51 revokes the
Child Support Departure Direction (Anticipatory Application) Regulations 1996.

Regulations 52 to 68 provide for amendments to be made to five sets of Child
Support Regulations which are consequential on the introduction of the departures
system.

These Regulations impose no costs on business.
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