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STATUTORY INSTRUMENTS

1991 No. 167

The Occupational Pension Schemes
(Preservation of Benefit) Regulations 1991

Transfer of member’s accrued rights without consent

12.—(1)  [F1Subject to paragraph (3A), for] the purposes of [F2section 73(4) of the Act], a scheme
may provide for the member’s accrued rights [F3which are not relevant money purchase rights] to
be transferred to another occupational pension scheme (as described in [F2[F4section 73(2)(a)(i)] of
the Act]) without the member’s consent where—

(a) the scheme is being wound up and the transfer is to another scheme that applies to
employment with the same employer; or

(b) the conditions set out in paragraphs (2) and (3) of this regulation are satisfied.

[F5(1A)   For the purposes of section 73(4) of the Act, a scheme may provide for a transfer payment
to be made to another occupational or personal pension scheme (as described in [F6section 73(2)
(a)] of the Act) without the member’s consent where the conditions set out in paragraph (6) of this
regulation are satisfied. ]

[F7(1B)  For the purposes of section 73(2)(b) and (4)(b) of the Act, a scheme may provide for
the member’s relevant money purchase rights to be transferred to another occupational pension
scheme without the member’s consent where the conditions set out in one of paragraphs (7) to (9)
are satisfied.]

[F8(2)  The condition set out in this paragraph is that the rights of a member are being transferred
from the transferring scheme to the receiving scheme and either—

(a) the transferring scheme and the receiving scheme [F9relate to persons who are or have been
in] employment with the same employer; or

(b) the transferring scheme and the receiving scheme [F10relate to persons who are or have
been in] employment with different employers, the member concerned is one of a group
in respect of whom transfers are being made from the transferring scheme to the receiving
scheme, and either—

(i) the transfer is a consequence of a financial transaction between the employers; or
(ii) [F11the employers are companies or partnerships bearing a relationship to each other in one of

the ways described in paragraph (2A).]]

[F12(2A)  The relationships between the employers referred to in paragraph (2)(b)(ii) are—
(a) the employers are members of a group of companies consisting of a holding company and

one or more subsidiaries within the meaning of section 1159(1) of the Companies Act
2006 (meaning of “subsidiary” etc.);

(b) the employers are—

[F13(i) the scheme’s principal employer or controlling employer; and]

(ii) an employer subject to the rules of the scheme; or
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(c) the employers are partnerships having at least half of their partners in common.]

[F14(3)  The condition set out in this paragraph is that—
(a) the relevant actuary gives a certification, by completing the certificate in Schedule 3, in

relation to the members’ rights in the receiving scheme;
(b) the relevant actuary sends that certificate to the trustees or managers of the transferring

scheme;
(c) the transfer takes place within 3 months of the date of the relevant actuary’s signature in

the certificate; and
(d) there are no significant changes to the benefits, data and documents used in making the

certificate (see the benefits, data and documents specified in the certificate) by the date
on which the transfer takes place.]

[F15(3A)  A scheme may not provide for the member’s accrued rights which are not relevant
money purchase rights to be transferred to a collective money purchase scheme without the member’s
consent.]

[F16(4)  For the purposes of [F17making the certification in paragraph 1 of the certificate in
Schedule 3], where long service benefit in the transferring scheme is related to a member’s earnings
at, or in a specified period before, the time when he attains normal pension age then, in the case of
a member in pensionable service at the date of transfer, the value of the rights to be transferred shall
be based on pensionable service (including any transfer credits) in the transferring scheme up to that
date and projected final pensionable earnings.

(4A)  For the purposes of [F18making the certification in paragraph 2 of the certificate in
Schedule 3], the [F19relevant actuary] shall, in considering whether there is good cause, have regard
to all the circumstances of the case and in particular—

(a) to any established custom of the receiving scheme with regard to the provision of
discretionary benefits or increases in benefits; and

(b) to any announcements made with regard to the provision of such benefits under the
receiving scheme.]

[F20(4B)  Where it is proposed that a member’s accrued rights are to be transferred in accordance
with this regulation, information about the proposed transfer and details of the value of the rights to
be transferred (including rights in respect of death in service benefits and survivors' benefits) shall be
furnished to the member not less than one month before the proposed transfer is due to take place.]

[F21(5)  In this regulation “the relevant actuary” means—
(a) where the transferring scheme is a scheme for which an actuary is required under section 47

of the Pensions Act 1995 to be appointed, the individual for the time being appointed in
accordance with subsection (1) of that section as actuary for that scheme;

(b) in any other case, a Fellow of the [F22Institute and Faculty of Actuaries] or a person with
other actuarial qualifications who is approved by the Secretary of State, at the request of
the trustees or managers of the scheme, as being a proper person to act for the purposes
of this regulation in connection with the scheme.]

[F23(6)  The conditions set out in this paragraph are that—
(a) the transferring scheme is or has been a stakeholder pension scheme, within the meaning of

section 1 of the Welfare Reform and Pensions Act 1999 or Article 3 of the Welfare Reform
and Pensions (Northern Ireland) Order 1999, and the receiving scheme is such a scheme;

(b) the transferring scheme has commenced winding-up; and
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(c) the transfer payment is of an amount at least equal to the cash equivalent of the member’s
rights under the scheme, as calculated and verified in a manner consistent with regulations
made under section 97 of the 1993 Act (calculation of cash equivalents). ]

[F24(7)  The condition set out in this paragraph is that the receiving scheme is authorised under
the Pension Schemes Act 2017.

(8)  The conditions set out in this paragraph are that—
(a) the transferring scheme employer and the receiving scheme employer are undertakings;
(b) the transferring scheme employer is a group undertaking in relation to the receiving

scheme employer; and
(c) the member whose rights are to be transferred is a current or former employee of an

undertaking which is a group undertaking in relation to the transferring scheme employer
or the receiving scheme employer.

(9)  The conditions set out in this paragraph are that—
(a) within the year ending with the date of the transfer, the trustees of the transferring scheme

have obtained and considered written advice in relation to the transfer from a person
whom they reasonably believe to be qualified to give that advice by reason of that person’s
ability in, and practical experience and knowledge of, pension scheme management (“the
appropriate adviser”); and

(b) the trustees of the transferring scheme have determined that the appropriate adviser is
independent of the receiving scheme after considering whether, during the year ending
with the date on which the advice was provided, the appropriate adviser (or, where the
appropriate adviser is an undertaking, a group undertaking in relation to the appropriate
adviser) has—

(i) received payment for services from the receiving scheme;
(ii) received payment from a service provider or a group undertaking in relation to a

service provider; or
(iii) received payment from the receiving scheme employer or a group undertaking in

relation to the receiving scheme employer.
(10)  Where an employer has the sole power to effect a transfer of a member’s accrued rights—

(a) paragraph (9) has effect as if “member’s employer has” were substituted for “trustees of
the transferring scheme have”; and

(b) the employer must confirm to the trustees of the transferring scheme that it has complied
with paragraph (9) as so modified.

(11)  In this regulation—

[F25“collective money purchase scheme” means a scheme or a section of a scheme which is
a collective money purchase scheme for the purposes of Part 1 of the Pension Schemes Act
2021;]
“controlling employer”, in relation to a scheme, is the employer that has the power to act on
behalf of all employers in the scheme in relation to the scheme rules;
“group undertaking” has the meaning given by section 1161(5) of the Companies Act 2006
(meaning of “undertaking” and related expressions);
“principal employer”, in relation to a scheme, is the principal employer for the purposes of the
scheme in accordance with the scheme rules;
“receiving scheme employer” means the principal employer or controlling employer of the
receiving scheme;
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“relevant money purchase rights” are rights to money purchase benefits, where the assets held
for the purpose of providing those benefits do not include any guarantee or promise in relation
to the amount of the benefits to be provided, or the amount available for the provision of the
benefits;
“services” means advisory, administration or investment services provided to the receiving
scheme, and a “service provider” is a provider of such services to the scheme;
“transferring scheme employer” means the principal employer or controlling employer of the
transferring scheme;
“undertaking” has the meaning given by section 1161(1) of the Companies Act 2006.]
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