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EXPLANATORY NOTES

What these notes do

These Explanatory Notes relate to the Employment Relations (Flexible Working) Act 2023 which
received Royal Assent on 20 July 2023 (c. 33).

o These Explanatory Notes have been prepared by the Department for Business, Energy and
Industrial Strategy with the consent of Yasmin Qureshi, the Member in charge of the Private
Member’s Bill, in order to assist the reader in understanding the Act. They do not form part of
the Act and have not been endorsed by Parliament.

® These Explanatory Notes explain what each part of the Act will mean in practice; provide
background information on the development of policy; and provide additional information on

how the Act will affect existing legislation in this area.

® These Explanatory Notes might best be read alongside the Act. They are not, and are not
intended to be, a comprehensive description of the Act.

c.33-EN
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These Explanatory Notes relate to the Employment Relations (Flexible Working) Act which received Royal Assent
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Overview of the Act

1 The Act makes amendments to the provisions in part 8A (sections 80F and 80G) of the
Employment Rights Act 1996 to:

® introduce a requirement for employers to consult with the employee before

rejecting their flexible working request;

o allow an employee to make two statutory requests in any 12-month period

(rather than the current one request);

@ reduce the decision period within which an employer is required to administer

the statutory request from three months to two months; and

@ remove the requirement that the employee must explain in the statutory request
what effect the change would have on the employer and how that might be dealt
with.
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Policy background

2 In 2003, legislation came into force which provided employed parents, and certain other
carers, of children under the age of 6 (or disabled children under 18) with 26-weeks of
continuous service [with their employer] a statutory right to request a flexible working
arrangement — for example a change to their work location, working hours and/or associated
working pattern. This was extended to carers of adults (2006) and children under 17 (2009).

3 In 2014, as part of the Children and Families Act, the right to request flexible working was
extended to all employees with 26 weeks continuous service. The statutory framework is
intended to:

e provide employees with access to contractual flexible working;
@ help employees to better reconcile their work and non-work lives; and

@ help employers to secure the business benefits of flexible working.

4  In September 2021, the Government published a Post Implementation Review of the 2014
Flexible Working Regulations!. This found that the majority of employees (80%) and
employers (96%) report availability of flexible working at their workplace. The Review also
found that in 83% of workplaces, where a request had been made, the request was granted.
However, the Review also found that flexible working take-up has remained broadly flat since
2014 (an all-economy average of 59%) — as well as highlighting differences in reported take-up
and availability across sectors, occupations, gender and size of workplace.

5 In the same month (September 2021), the Government published a consultation on proposals
to encourage a better dialogue about flexible working opportunities, to increase the frequency
of requests and to speed up the administrative process.

Legal background

6 The statutory right to request Flexible Working is an employment right under Part VIIIA of
the Employment Rights Act 1996.

7 Section 80F of the Employment Rights Act 1996 sets out the statutory right to request contract
variation (Flexible Working).

8 Additional details of the right to request Flexible Working are set out in the Flexible Working
Regulations 2014 (the “FW Regulations”).

1 Post Implementation Review of 2014 Regulations https://www.legislation.gov.uk/uksi/2014/1398/resources/made
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Territorial extent and application

9

10
11

Employment law is reserved for Scotland and Wales but devolved to Northern Ireland. It will
be for the Northern Ireland Assembly to decide whether similar provisions should apply in
Northern Ireland.

The sections extend and apply to Great Britain.

See the table in Annex A for a summary of the position regarding territorial extent and
application in the United Kingdom.

Commentary on provisions of the Act

12

13

Section 1 of the Act amends the flexible working provisions in the Employment Rights Act
1996.

Section 2 provides a new power to enable the Secretary of State to commence clause 1 by
regulations.

Section 1: Amendments to the statutory right to request contract variation

14

15

16

17

18

Section 1 amends sections 80F and 80G of the Employment Rights Act 1996.

Section 80F(2) currently sets out the required content of a statutory request for flexible
working. The Act amends subsection (2) to remove the requirement under section 80F(2)(c) to
“explain what effect, if any, the employee thinks making the change applied for would have
on his employer and how, in his opinion, any such effect might be dealt with”.

Section 80F(4) currently provides that if an employee has made a statutory request for flexible
working, they may not make a further request to the same employer before the end of the
period of 12 months beginning with the date on which the previous request was made.
Section 80F(4) is substituted with a new subsection (4) that allows two requests within any
12-month period. In addition, this new subsection prevents an employee from making
concurrent requests. That is, an employee may not make a statutory request to their employer
if another such request to the same employer is proceeding. The concepts of “proceeding” and
“concluded” requests for the purposes of the provision are defined in new subsections (4A)
and (4B) accordingly.

Section 80G(1) currently sets out an employer’s duties in relation to a request made by an
employee under section 80F. Subsection (1) is amended to insert a new requirement that
employers “shall not refuse the application unless the employee has been consulted about the
application”. An employee may make a complaint to an employment tribunal if their
employer does not consult with them prior to rejecting their statutory request for flexible
working, in line with the existing enforcement process set out in section 80H of the
Employment Rights Act 1996.

Section 80G(1B)(a) currently sets out a decision period applicable to a request made by an
employee under section 80F. Subsection (1B)(a) is amended to reduce the maximum response
time from three months to two months.

Section 2: Commencement

19

Section 2 provides a power enabling the Secretary of State to commence clause 1 by
regulations.
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Commencement

20 Section 2 provides that section 1 will come into force on a date determined by the Secretary of
State after Royal Assent.

Related documents

21 The following documents are relevant to the Act and can be read at the stated locations:

@ Impact Assessment:
https://www.legislation.gov.uk/ukpga/2023/33/pdfs/ukpgaod 20230033 en.pdf.

These Explanatory Notes relate to the Employment Relations (Flexible Working) Act which received Royal Assent
on 20 July 2023 (c. 33)


https://www.legislation.gov.uk/ukpga/2023/33/pdfs/ukpgaod_20230033_en.pdf

Annex A - Territorial extent and application in the
United Kingdom

Provision Extends to E & W | Extends to E & W | Extends and Extends and applies to
and applies to and applies to applies to Northern Ireland?
England? Wales? Scotland?

Section 1 Yes Yes Yes No

Section 2 Yes Yes Yes No
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Annex B — Hansard References

22 The following table sets out the dates and Hansard references for each stage of the Act’s

passage through Parliament.

Stage ‘ Date Hansard Reference
House of Commons

First Reading 15 June 2022 Bill as introduced
Second Reading 28 October 2022

Public Bill Committee

7 December 2022

Col. 1

Third Reading

24 February 2023

Vol. 728 col. 429

House of Lords

First Reading

27 February 2023

Bill as introduced

Second Reading 19 May 2023 Vol. 830 col. 529
Lords Order of Commitment 13 June 2023 Vol. 830
discharged

Third Reading 14 July 2023 Vol. 831 col. 1976
Royal Assent 20 July 2023 Vol. 831
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