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S C H E D U L E S

SCHEDULE 3 Section 78

SUBSIDIES PROVIDED BY PRIMARY LEGISLATION

Introductory
1 This Schedule provides for the application of this Act in the case of subsidies

provided by means of primary legislation.
2 (1) In this Schedule—

“appropriate authority” means—
(a) in relation to a subsidy provided by means of an Act of Parliament,

a Minister of the Crown or the Commissioners for Her Majesty’s
Revenue and Customs;

(b) in relation to a subsidy provided by means of an Act of the Scottish
Parliament, the Scottish Ministers;

(c) in relation to a subsidy provided by means of an Act or Measure of
Senedd Cymru, the Welsh Ministers;

(d) in relation to a subsidy provided by means of an Act of the Northern
Ireland Assembly, the appropriate Northern Ireland department;

“appropriate court” means—
(a) in relation to a subsidy provided by means of an Act of the Scottish

Parliament, the Court of Session;
(b) in relation to a subsidy provided by means of an Act or Measure of

Senedd Cymru, the High Court in England and Wales;
(c) in relation to a subsidy provided by means of an Act of the Northern

Ireland Assembly, the High Court in Northern Ireland;
“devolved legislature”, in relation to devolved primary legislation,

means—
(a) the Scottish Parliament, in the case of an Act of that Parliament;
(b) Senedd Cymru, in the case of an Act or Measure of Senedd Cymru;
(c) the Northern Ireland Assembly, in the case of an Act of that Assembly;

“devolved primary legislation” means primary legislation that is not an
Act of Parliament;

“promoter”, in relation to a Bill introduced in Parliament, means (subject
to sub-paragraph (2)) the member of Parliament in charge of the Bill;

“promoter”, in relation to proposed devolved primary legislation, means
(subject to sub-paragraph (2))—

(a) in the case of a Bill introduced in the Scottish Parliament—
(i) the Scottish Ministers, or

(ii) where the member of the Scottish Parliament in charge of the
Bill is not a member of the Scottish Government, that member
of the Parliament;
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(b) in the case of a Bill or proposed Assembly Measure introduced in
Senedd Cymru—

(i) the Welsh Ministers, or
(ii) where the member of the Senedd in charge of the Bill or

Measure is not a member of the Welsh Government, that
member of the Senedd;

(c) in the case of a Bill introduced in the Northern Ireland Assembly, the
member of the Assembly in charge of the Bill;

“proposed devolved primary legislation” means—
(a) in the case of devolved primary legislation of the Scottish Parliament,

a Bill for an Act of that Parliament;
(b) in the case of devolved primary legislation of Senedd Cymru, a Bill for

an Act of the Senedd or, in the case of a proposed Assembly Measure,
a Measure of the Senedd;

(c) in the case of devolved primary legislation of the Northern Ireland
Assembly, a Bill for an Act of that Assembly;

“proposed primary legislation” means—
(a) a Bill introduced in Parliament or proposed devolved primary

legislation, or
(b) a proposal to introduce any such Bill or proposed devolved primary

legislation;
“subsidy proceedings” means proceedings before the appropriate court

in connection with this Act in relation to a subsidy provided by means of
devolved primary legislation.

(2) Where a subsidy provided by means of primary legislation resulted from an
amendment to the proposed primary legislation concerned, the “promoter” of the
proposed primary legislation for the purposes of this Schedule, so far as relating to
that subsidy, is the member who tabled or lodged the amendment.

3 (1) The definition of “subsidy” in section 2 applies for the purposes of this Schedule
(so far as the context requires) as if the reference in subsection (1)(a) of that section
to financial assistance given by a public authority were a reference to financial
assistance provided by means of primary legislation.

(2) Section 4 applies for the purposes of this Schedule as if—
(a) the reference in subsection (4) of that section to financial assistance given

by a public authority were a reference to financial assistance provided by
means of primary legislation, and

(b) the reference in subsection (5)(c) of that section to the public authority whose
normal taxation regime it is were a reference to the legislature concerned.

(3) The definition of “subsidy scheme” in section 10 applies for the purposes of this
Schedule as if the reference in subsection (1) of that section to a scheme made by a
public authority were a reference to a scheme made by primary legislation.

4 In this Schedule references to a subsidy provided by means of primary legislation—
(a) include references to a subsidy given by a public authority under a duty

imposed by that legislation;
(b) do not include references to a subsidy given by a public authority under a

power conferred by that legislation (but see section 1(7)).
5 In this Schedule—
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(a) references to a subsidy provided by means of primary legislation include
references to a subsidy scheme made by that legislation;

(b) references to a subsidy given by a public authority include references to a
subsidy scheme made by the authority.

Application of principles
6 (1) Chapter 1 of Part 2 (application of principles) applies to subsidies provided by means

of devolved primary legislation as it applies to subsidies given by public authorities.

(2) For this purpose—
(a) references in that Chapter to a public authority are to be taken as references

to the devolved legislature in relation to the devolved primary legislation
concerned;

(b) in subsidy proceedings before the appropriate court in connection with this
paragraph, the requirements imposed by that Chapter on public authorities
to consider and form a view are to be assessed by reference to the
considerations and views of the promoter of the proposed devolved primary
legislation.

Prohibitions etc and exemptions
7 (1) Chapter 2 of Part 2 (prohibitions and other requirements), and Part 3 (exemptions),

applies to subsidies provided by means of devolved primary legislation as they apply
to subsidies given by public authorities.

(2) For this purpose—
(a) references in Chapter 2 of Part 2, and in Part 3, to a public authority are to

be taken as references to the devolved legislature in relation to the devolved
primary legislation concerned;

(b) in subsidy proceedings before the appropriate court in connection with this
paragraph, the requirements imposed by Chapter 2 of Part 2 on public
authorities to be satisfied of any matter are to be assessed by reference to the
promoter of the proposed devolved primary legislation;

(c) sections 21 and 23 apply as if, for subsection (4) in each of those sections,
there were substituted—

“(4) The condition in this subsection is that there has been, or there is a
reasonable expectation that there will be, proper remuneration for
the subsidy.”;

(d) section 29 applies as if, for subsection (6), there were substituted—

“(6) Where a subsidy is given to a SPEI enterprise by means of
devolved primary legislation, there must be arrangements in place
for—

(a) regular reviews to take place as to the use of the subsidy
to ensure the condition that the amount of the subsidy is
limited to what is necessary to deliver the SPEI services
continues to be met, and

(b) the taking of steps to recover a subsidy to the extent that
the condition ceases to be met.”;

(e) sections 37 and 39 are to be ignored.
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Transparency
8 (1) Chapter 3 of Part 2 (which provides for the subsidy database) applies to subsidies

provided by means of primary legislation as it applies to subsidies given by public
authorities.

(2) For this purpose—
(a) references in that Chapter to a public authority are to be taken as references

to the appropriate authority;
(b) the references in section 33 to a subsidy given, or a subsidy scheme made, by

the authority are to be taken as references to a subsidy or scheme provided
by means of primary legislation.

CMA referrals
9 (1) Sections 56, 57 and 59 (voluntary referrals to the CMA) apply to subsidies in

proposed primary legislation as they apply to subsidies to be given by public
authorities.

(2) For this purpose—
(a) references in those sections to a public authority are to be taken as references

to the appropriate authority and (if different) the promoter of the proposed
primary legislation concerned;

(b) section 56 is to be read as if—
(i) in subsection (1), after “of interest”, there were inserted “or

particular interest”;
(ii) in subsection (2)(c), after “of interest”, there were inserted “or

particular interest”;
(c) section 57 is to be read as if—

(i) in subsection (1), after “section 56(2)” there were inserted “in
respect of a subsidy, or subsidy scheme, of interest”;

(ii) in subsection (2), after “section 56(1)” there were inserted “in
respect of a subsidy, or subsidy scheme, of interest”;

(iii) after subsection (2) there were inserted—

“(2A) The CMA must, before the end of five working days
beginning with the day on which a request is received under
section 56(1) in respect of a subsidy, or subsidy scheme, of
particular interest, give notice to the appropriate authority—

(a) that the request complies with the requirements
under section 56, or

(b) providing reasons as to why the request does not
comply with those requirements.”;

(iv) in subsection (3), after “subsection (2)(a)” there were inserted “or
(2A)(a)”;

(v) in subsection (5), after “subsection (2)(a)” there were inserted “or
(2A)(a)”.

Recovery orders
10 (1) Section 74 applies in subsidy proceedings before the appropriate court as it applies

to proceedings under Part 5 before the Competition Appeal Tribunal.
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(2) For this purpose—
(a) section 74 is to be read as if, for subsection (1), there were substituted—

“(1) The appropriate court may make a recovery order if—
(a) in exercise of its powers, it determines that relief should

be granted in respect of a subsidy provided by means of
devolved primary legislation, and

(b) in reaching that determination the appropriate court finds
that the giving of the subsidy, or the making of the subsidy
scheme under which it was given, did not comply with a
requirement of Chapter 1 or 2 of Part 2.”;

(b) subsection (2)(a) of that section is to be read as if, for the words from “a
public authority” to “that subsidy”, there were substituted “the appropriate
authority to recover a subsidy provided by means of devolved primary
legislation”;

(c) subsection (2)(b) of that section is to be read as if the reference to the public
authority were a reference to the appropriate authority;

(d) subsection (4) of that section is to be ignored.

Pre-action information
11 (1) Section 76 (duty to provide pre-action information) applies to subsidies provided

by means of devolved primary legislation as it applies to subsidies given by public
authorities.

(2) For this purpose—
(a) references in that section to a public authority are to be taken as references

to the appropriate authority;
(b) the reference in subsection (1) of that section to a subsidy or subsidy scheme

that the authority has given or made is to be taken as a reference to a subsidy
or subsidy scheme provided by means of devolved primary legislation;

(c) subsection (2)(b) of that section is to be read as if—
(i) for the words “a review of a subsidy decision under section 70”

there were substituted “relief in subsidy proceedings before the
appropriate court”;

(ii) for “the decision” there were substituted “the subsidy or scheme in
question”.

Time limits
12 The power under section 86 to make consequential provision includes power to

make provision, in relation to subsidy proceedings before the appropriate court,
corresponding or similar to provision made by section 71 in relation to proceedings
under Part 5 before the Competition Appeal Tribunal.


