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SCHEDULES

SCHEDULE 32

PROTECTIVE PROVISIONS

PART 3

ELECTRONIC COMMUNICATIONS CODE NETWORKS

Modifications etc. (not altering text)

C1

36

Sch. 32 Pt. 3: functions transferred (3.5.2023) by The Secretaries of State for Energy Security and Net
Zero, for Science, Innovation and Technology, for Business and Trade, and for Culture, Media and
Sport and the Transfer of Functions (National Security and Investment Act 2021 etc) Order 2023 (S.I.
2023/424), arts. 1(2), 9(6) (with art. 17)

(1) Where the nominated undertaker or the Secretary of State affords to an operator

facilities and rights for the construction, maintenance, repair, renewal and inspection
of alternative apparatus on land held or used, or intended for use, by the nominated
undertaker for the purposes of its undertaking under this Act or held by the Secretary
of State, those facilities and rights must be granted upon such terms and conditions
as may be agreed between the nominated undertaker or, as the case may be, the
Secretary of State, and the operator or, in default of agreement, determined in
accordance with paragraph 39.

(2) In determining such terms and conditions, a person making a determination under

paragraph 39 must have regard to any template provisions issued by the appropriate
Ministers and determined in accordance with sub-paragraph (3); and must—

(a) give effect to all reasonable requirements of the nominated undertaker for
ensuring the safety and efficient operation of the authorised works and
for securing any subsequent alterations or adaptations of the alternative
apparatus which may be required to prevent interference with any proposed
works of the nominated undertaker or the use of the same; and

(b) have regard to the operator's ability to fulfil its service obligations.

(3) For the purposes of determining the matters under sub-paragraph (2) the appropriate

Ministers must consult the operators to which paragraph 36 may apply on the form of
the proposed template provisions, and any objections to the form of those provisions
which have not been resolved within six months after this Act comes into force must
be referred to an independent person acting as an expert appointed to make a final
determination as to the form of the template provisions.

(4) The independent person making a determination under sub-paragraph (3) is to be

appointed by the President of the Royal Institution of Chartered Surveyors and in
making that determination that person must have regard to the matters specified in
sub-paragraph (2)(a) and (b).
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(5) Ifthe facilities and rights to be afforded by the nominated undertaker or the Secretary
of State in respect of any alternative apparatus, and the terms and conditions subject
to which those facilities and rights are to be granted are more or less favourable on
the whole to the operator than the facilities, rights, terms and conditions applying
to the apparatus to be removed, compensation must be paid to or by the nominated
undertaker or the Secretary of State to or by the operator in respect of the difference
as is reasonable having regard to all the circumstances of the case.
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