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COUNTER-TERRORISM
AND SECURITY ACT 2015

EXPLANATORY NOTES

PART 5: RISK OF BEING DRAWN INTO TERRORISM ETC

Commentary on Sections

Chapter 1: Preventing people being drawn into terrorism

Section 26: General duty on specified authorities

180.

181.
182.

183.

Subsection (1) providesthat a specified authority (listed in Schedule 6 to this Act) must,
when exercising itsfunctions, have due regard to the need to prevent people from being
drawn into terrorism (the “Prevent” duty).

Subsection (1) does not apply to the exercise of the functions listed in subsection (4).

Subsection (3) caters for the possibility that specified authorities have a range of
functions, or act in avariety of capacities, and that it is appropriate that the exercise of
only some of those functions is subject to the duty, or that a specified authority is only
subject to the duty when acting in aparticular capacity. For example, acompany might
run an independent school and also a separate business. The effect of subsection (3) is
that the company would be subject to the duty only in its running of the school.

Subsection (4) provides a number of functions in respect of which the Prevent duty
does not apply and subsection (5) provides that the reference to ajudicia function in
subsection (4) includes a reference to a judicia function conferred on a person other
than acourt or tribunal. Thisisintended to ensure, for example, that where a specified
authority is exercising aquasi-judicial function, it is not subject to the Prevent duty.

Section 27: Power to specify authorities

184.

185.

Subsection (1) allows the Secretary of State to amend the list of specified authorities
in Schedule 6. The Secretary of State does this by making regulations. The regulations
may also amend Chapter 1 so as to make consequential or supplemental provision
(subsection (3)). Subsection (4) provides that a draft of these regulations must be
approved by each House of Parliament. However, where an amendment to Schedule 6
isrequired only because a specified authority has ceased to exist, has changed its name
or transferred itsfunctions, the regul ationswill becomelaw without prior Parliamentary
approval (although they could be annulled by aresolution by either House of Parliament
(subsections (5) and (6)).

Subsection (2) states that the power to amend Schedule 6 cannot be exercised in order
to extend the duty in section 26(1) to the functions and bodies listed in paragraphs (a)

to (j).
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Section 28: Power to specify authorities: Welsh and Scottish authorities

186.

This section provides that where the power in to make regulations which amend the
list of specified authoritiesin section 27(1) is to be used to add Welsh and/or Scottish
authorities, or amend or remove an entry that relates to such an authority, the Secretary
of State must first consult Welsh and/or Scottish Ministers.

Section 29: Power to issue guidance

187.

188.

189.

190.

191

192.
193.

194.

Subsection (1) provides that the Secretary of State may issue guidance to specified
authorities about the exercise of the duty in section 26(1).

Subsection (2) provides that the specified authorities must have regard to the guidance
in carrying out the duty in section 26(1).

Subsection (3) providesthat the Secretary of State may issue separate guidance relating
to separate matters and it may be issued to all specified authorities, particular specified
authorities or to specified authorities of a particular type.

Subsection (4) provides that the Secretary of State must consult with Welsh or Scottish
Ministers on the guidance before issuing it where it relates to the devolved Welsh or
Scottish functions of a Welsh or Scottish authority. The Secretary of State must aso
consult with any other person he considers appropriate.

Subsection (5) provides that any guidance is to be brought into force by regulations
which are subject to the affirmative resol ution procedure.

Subsection (6) provides that the Secretary of State may revise the guidance.

Subsection (7) provides that the duty of specified authorities to have regard to the
guidance, and the power of the Secretary of Stateto issue separateguidanceinrelationto
different matters and to particular specified authorities, applies equally in respect of any
revised guidance. Subsection (7) aso providesthat regul ations which bring revisions of
the guidanceinto force are subject to the affirmative procedure. Subsection (8) provides
that the consultation obligations must be satisfied when the guidance is being revised,
unless the Secretary of State considers that the revisions are insubstantial and do not
merit consultation.

Subsection (9) provides that the Secretary of State must publish the current version of
the guidance.

Section 30: Power to give directions. general

195.

196.

197.

Subsection (1) gives the Secretary of State the power to issue directions to a specified
authority to enforce the performance of the Prevent duty where the Secretary of State
is satisfied that the specified authority has failed to discharge that duty.

Subsection (2) provides that the Secretary of State can apply to the courts to have a
direction under subsection (1) enforced by a mandatory order.

The Secretary of State must consult the Welsh or Scottish Ministers before giving a
direction under subsection (1) where the direction relates to the devolved Welsh or
Scottish functions of a Welsh or Scottish authority (subsections (3) and (4)).

Section 31: Freedom of expression in universities etc

198.

Subsection (2)(a) requires any specified authority which is the proprietor or governing
body of a higher and further education institution referred to in subsection (1) to have
particular regard to the duty to secure freedom of speech imposed by section 43(1)
of the Education (No. 2) Act 1986 (if they are subject to that duty), when carrying
out the Prevent duty. Subsection (2)(b) requires institutions to have particular regard
to the importance of academic freedom as described in section 202(2)(a) of the
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Education Reform Act 1988 (if they are “qualifying institutions” within the meaning
of section 202(3) of the 1988 Act) when carrying out the Prevent duty. This section
also places a duty on the Secretary of State to have particular regard to the freedom of
speech duty and the importance of academic freedom when issuing guidance or when
giving directions to these educational bodies.

Section 32: Monitoring of performance: further and higher education bodies

199.  Thissection placesaduty on relevant higher and further education bodies, asdefined in
subsection (1), to provide information to amonitoring authority to allow the monitoring
authority to assess the bodies compliance with the Prevent duty. The monitoring
authority may be the Secretary of State or a body to which he or she delegates the
monitoring function (subsection (4)). Subsections (5) to (8) provide mechanisms for
making such delegations. If the person to whom the Secretary of State is to delegate
monitoring functions is a person referred to in subsection (5), the delegation can be
made by way of notice. If it isto be any other person, the delegation must be made by
way of regulations subject to the negative procedure.

Section 33: Power to give directions. section 32

200. This section provides for the Secretary of State to give directions to relevant higher
and further education bodies where satisfied that they have failed to comply with the
duty to provide information to the monitoring authority. The Secretary of State may, if
necessary, seek a mandatory order from the court to enforce any such directions. The
Secretary of State must consult the Welsh Ministers before giving directionsin relation
to ingtitutionsin Wales.

Section 34: Enforcement

201. Thissection providesthat where a specified authority failsto carry out the Prevent duty
this does not constitute a cause of action under private law. This section is designed to
makeit clear that the Prevent duty does not create any private law rightsfor individuals.

Section 35: Chapter 1: interpretation
202.  Thissection defines certain terms used in Chapter 1 of Part 5.

Schedule 6: Specified authorities
203. <chedule 6 lists the specified authorities that are subject to the Prevent duty.

Chapter 2: Support etc for people vulnerable to being drawn into terrorism

Section 36: Assessment and support: local panels

204.  Subsection (1) requires local authorities to ensure that a panel isin place for its area
for the purposes of assessing the extent to which individuals referred to the panel by
the police (“identified individuals’, defined in subsection (2)) are vulnerable to being
drawn into terrorism, and to perform the functions mentioned in subsection (4).

205.  Subsection (3) providesthat referrals to these panels may only be made by the policeif
they have reasonable grounds to believe that an individual isvulnerable to being drawn
into terrorism.

206.  Subsection (4) provides that the panel should prepare a support plan in respect of any
identified individual whom the panel considers should be offered support and if that
individual (or, if under the age of 18, his or her parent or guardian) consents, the
panel must make arrangements for support to be provided in accordance with the plan.
The subsection also makes provision about keeping the plan under review, revising it,
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207.

208.

200.
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withdrawing support under a plan and carrying out further assessments of the person’s
vulnerability to being drawn into terrorism.

Subsection (5) makes provision for what the support plan must cover (for example, the
nature of the support to be provided, who is to provide it and how and when it is to
be provided).

Subsection (6) provides that if the panel decides that support should not be provided
to an identified individual, the panel must consider whether the individual ought to
be referred to a provider of any health or socia care services, and if so, make such
arrangements as it considers appropriate for the purpose of referring the individual.

Subsection (7) establishes that the panel must have regard to statutory guidance issued
by the Secretary of State about the exercise of the panel’s functions. Subsection (8)
provides that before issuing any guidance the Secretary of State must consult (a) the
Welsh Ministers so far as the guidance relates to panels in Wales; (b) the Scottish
Ministers so far as the guidance relates to panelsin Scotland; and (¢) any person whom
the Secretary of State considers appropriate.

Section 37: Membership and proceedings of panels

210.

211.

Subsections (1) to (4) make provision for the membership of apanel, which must include
the responsible local authority and the police for that authority’s area. Panels may
include other members as considered appropriate by the responsible local authority.
Subsection (5) makes provision as to the chairmanship of the panel.

Subsection (6) provides that where apanel is unable to make a unanimous decision, the
guestion must be decided by a mgjority of the panel. Where a panel is unable to make
amagjority decision, the question must be decided by the chair. Subsection (7) provides
that, other than in respect of the determination of questions on which unanimity cannot
be reached, the panel may determine its own procedure.

Section 38: Co-operation

212.

This section provides that certain organisations are partners of panels and have a
duty to co-operate with the panel, including by providing information. Subsection (2)
provides that the partners (which include local authorities and police forces which are
not members of a panel; certain health sector and education partners; and providers of
probation services) are listed in Schedule 7. The duty of co-operation extends only so
far as the co-operation is compatible with the exercise of the partners’ functions under
any other enactment or rule of law (subsection (3)(b)). Subsection (4) provides that the
co-operation duty does not require or authorise the disclosure of information (a) which
would contravene the Data Protection Act 1998 or (b) which is sensitive information.
Subsection (5) defines sensitive information. Partners must have regard to guidance
issued by the Secretary of State (subsection (6)) and subsection (7) providesthat before
issuing any guidance the Secretary of State must consult (a) the Welsh Ministers so
far as the guidance relates to panels in Wales; (b) the Scottish Ministers so far as the
guidance relates to panelsin Scotland; and (c) any person whom the Secretary of State
considers appropriate. Subsection (8) has the effect of ensuring that partners of panels
are required to co-operate with the police when they undertake assessments of persons
to decide whether to refer those persons to panels.

Section 39: Power to amend Chapter 2

213.

This section contains a power for the Secretary of State to amend the definition of
“local authority” and to amend Schedule 7 by way of regulations. This power could
be used (for example) to (a) impose the duty contained in section 36(1) on Scottish
local authorities; and (b) amend the list in Schedule 7 of those authorities that are
partners of panels subject to the co-operation duty so that Scottish bodies are included.
In Scotland the programme equival ent to the Channel programme isknown as* Prevent
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Professional Concerns’. In cases where an amendment is needed to omit an entry of
a body which has ceased to exist, or to vary an entry in consequence of a change of
name or transfer of functions, the regulations are subject to the negative Parliamentary
procedure (subsections (6) and (7)); al other amendments, including amendments to
the definition of “local authority” and the addition of new bodies as panel partners, are
subject to the affirmative procedure (subsection (5)). Wherethe power isto be exercised
in relation to Welsh or Scottish authorities, the Welsh or Scottish Ministers must
be consulted first (subsections (2) and (3)). Subsection (4) provides that regulations
made under this section may amend Chapter 2 to make consequential or supplemental
provision.

Section 40: Indemnification

214.

This section provides that the Secretary of State may indemnify support providers
(that is, any person who provides support to an identified individual under a support
plan) against any costs and expenses that the support provider reasonably incurs in
performing hisor her functions. This power is necessary because support providersfind
difficulty in obtaining appropriate insurance and because of this they are lesslikely to
become, or continue to be, support providers.

Section 41: Chapter 2: interpretation

215.

This section defines the terms used in sections 36 to 40.
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