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EXPLANATORY NOTES

SUMMARY

Amendmentsto the Third Parties (Rights against I nsurers) Act 2010
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The policy of the 2010 Act, like that of the 1930 Actswhich it will repeal, isto enable
payments of compensation by insurers of relevant wrongdoersto go to the victim rather
than forming part of the assets available to the general creditors of the wrongdoer.
This is achieved by a statutory transfer: the rights the policyholder has against the
insurer are transferred to the victim. This enables the victim to recover direct from the
insurer the insurance monies that would have been paid to the policyholder in respect
of the victim’s claim. Unlike the 1930 Acts, however, the 2010 Act does this without
the victim having first to establish the liability of the policyholder, whether by legal
proceedings or otherwise. Thevictimisthethird party referred to in thetitle of the 1930
Acts and the 2010 Act.

Thereisno singleterm that can completely describethe circumstancesinwhich aperson
should be subject to the 1930 Acts or the 2010 Act but the Commissions, in their joint
2001 Report, broadly endorsed the view of Bingham LJ that:

“The legidative intention was, | think, that ... the provisions of the 1930 Act should
apply upon an insured losing the effective power to enforce its own rights and dispose
of its own assets.

The 1930 Actsand the 2010 Act each define theinsured wrongdoersto whom they areto
apply. The 2010 Act does so by listing in sections 4 to 7 the circumstancesin which the
insured wrongdoer isa*“relevant person”. These circumstances are of various types but
they include all the principal forms of insolvency and some other situations, including
some dissolutions, that may be, but are not always, related to insolvency. For example,
a body corporate or unincorporated body which has been dissolved under specified
provisionsin the Companies Act 2006 is defined by the 2010 Act as arelevant person
— so the 2010 Act will apply.2 Such dissolutions may or may not follow insolvency.
If acircumstance is not listed in sections 4 to 7, it will not be capable of triggering a
transfer of rights under the 2010 Act.

Where a person who is a relevant person for the purposes of the 2010 Act is aready
subject to aliability to another person or becomes subject to such aliability later, his
or her rights under a contract insuring that liability will be transferred to the person to
whom the liability is owed.?

The 2010 Act was, among other things, intended to address omissions from the 1930
Acts, in particular by providing for the wide variety of insolvency type procedures to
which individuals, companies and other bodies may now be subject and which may
adversaly affect athird party. Theintention wastherefore that the 2010 Act should have
awider coverage than the 1930 Acts. However, while the 1930 Acts cover all forms of
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2010 Act, s 6(1)(b).
2010 Act, s 1.
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administration under the Insolvency Act 1986 and its Northern Ireland equivalent, the
2010 Act only covers administration pursuant to a court order. Additionally, the 2010
Act has not kept up to date with other developments in the fleld of insolvency, even
though some of the new proceduresfall within the 1930 Acts.* Further, whilst the 1930
Actsdid not cover dissolution, the 2010 Act, whileits scopeiswider in thisrespect, still
only covers alimited number of the possible forms of dissolution of bodies corporate
and unincorporated bodies.”

The provisions in the Act address this by adding categories of administrations under
the Insolvency Act 1986 and debt relief ordersin Northern Ireland to the circumstances
in which the 2010 Act applies; and by providing a means both of correcting other
omissions and accommodating future changes in the law, where the 2010 Act is not
amended by the legislation in question, without the need for primary legislation.

Theinclusion of apower to change the circumstances in which the 2010 Act isto apply
by making regulations will give effect to arecommendation made by the Commissions
in their 2001 joint Report, which was not implemented in the 2010 Act (other than, in
effect, in relation to Northern Ireland)

See, for example, energy administration orders (Energy Act 2004, ss 154-171) and railway administration orders (Railways
Act 1993, schedule 6, para 20).

Companies Act 2006, ss 1000, 1001 and 1003.

See cl 18 of the draft Bill annexed to the 2001 joint Report (Law Com No 272; Scot Law Com No 184) and 2010 Act, s 19.



