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CARE ACT 2014

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1 —Careand Support

General responsibilities of local authorities

Section 1 — Promoting individual well-being

55.

56.

57.

58.

59.

60.

This section provides for a set of legal principles, which govern how local authorities
areto carry out their care and support functions for adults under this Act.

Subsection (1) establishesthe overarching principle that local authorities must promote
the well-being of the adult when carrying out functions under this Part of the Act in
relation to that adult. Thisduty appliesboth in relation to adultswho use services, and to
carers. It also appliesto children, in relation to the functions set out in sections 58 to 66.

The “well-being principle’ applies to local authorities (and their officers) when they
exercise afunction under this Part in the case of an adult. It isnot intended to be directly
enforceable as an individual right, but to carry indirect legal weight, where a local
authority’ s failure to follow the principle may be challenged through judicial review.

“Well-being” is not defined precisely. However, subsection (2) provides guidance on
the interpretation of the general duty in subsection (1). It lists outcomes or areas of
activity, which develop the concept of well-being. The outcomes are not a series of
reguirements, but serve as a description to aid understanding.

Thefinal element of the statutory principlesis provided in subsection (3). Thisisalist
of factors, which local authorities must consider when exercising any function, such as
making a decision, about an adult, under Part 1 of the Act.

The factors in subsection (3) direct local authorities on a number of issues that they
must consider in complying with the general well-being principle. The list of factors
isnot in order of importance, and the weight afforded to each will differ according to
the circumstances of the individual case. Moreover, it is not exhaustive. There may be
other factors not listed which are relevant to the well-being of an individual, and which
should be considered by decision-makers.

Section 2 - Preventing needs for care and support

61.

62.

This section requires local authorities to take steps, including providing and arranging
for services (“arranging for” may include commissioning from others), which are
intended to prevent, reduce or delay needs for care and support for all local people
including adults and carers.

Subsection (2) requireslocal authoritiesto haveregard to how it could makethe best use
of community facilities to prevent, delay and reduce needs for care and support; and to
have regard to identifying adults and carersin their areawho have unmet needsfor care
and support, when providing or arranging for preventative services under this section.
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63.

65.

This section is intended to require steps that prevent, reduce and delay needs for care
and support. This section relates to other local authority functionsin Part 1 of the Act,
including duties under sections 4 and 5. Local authorities must give information about
servicesthat can delay, prevent and reduce needsfor care and support intheir areaunder
section 4, and must shape the market with regards to such services under section 5.

Subsections (3) and (4) alow for regulations to specify where a local authority may
charge for taking steps to prevent, reduce or delay needs for care and support. Any
charge made under these regulations can cover only the cost to the local authority of
providing or arranging the service. Subsection (3)(b) alows regulations to prohibit
charging where subsection (3)(a) would otherwise alow this. Thisisto allow for local
authorities to continue to charge for some preventative services as they do now (for
example subsidised leisure services), and to enable local authorities to broaden access
to services that can prevent, delay or reduce needs for care and support, that may fall
outside of traditional models of care and support, to awider range of adults and carers
intheir area. Regulations under section 14 will be used to continue current entitlements
to free intermediate care for a specified period and minor aids and adaptations up to
acertain cost.

Subsection (6) acknowledgesthat alocal authority may take stepsto prevent, reduce or
delay needs for care and support together with one or more other local authorities.

Section 3 — Promoting integration of care and support within health services etc.

66.

67.

This section places a duty on local authorities to carry out their care and support
responsibilities (including carer’'s support and prevention services) with the aim of
joining-up services with those provided by the NHS and other health-related services
(for example, housing or leisure services). The duty will apply wherethe local authority
considers that integration of services would either promote the wellbeing of adults
with care and support needs (including carers), contribute to the prevention or delay of
developing care needs, or improve the quality of carein the local authority’s area.

This section isintended to reflect the similar duties placed on the NHS Commissioning
Board (known as NHS England) and clinical commissioning groups by sections 13N
and 1471 of the National Health Service Act 2006.

Section 4 — Providing information and advice

68.

69.

70.

71.

This section replaces and expands duties in section 1 of the Chronically Sick and
Disabled Persons Act 1970, by requiring local authoritiesto provide aninformation and
advice service in relation to care and support for adults, and support for carers.

The service will be available to al people in the local authority’s area regardless of
whether they have needs for care and support, or whether any needs they do have
meet the eligibility criteria. The information and advice service should, where it is
reasonable, also cover care and support servicesthat, while physically provided outside
the authority’ s area, are usually available to itslocal population.

Subsection (2) sets out the high-level requirements for an information and advice
service. Thisincludes an explanation of how care and support operatesin the authority’ s
area, how to access it, what services and providers are available, how to access
independent financial advice and how to raise concerns about the safety or well-being of
aperson with care needs. Subject to subsections(3) and (4) it will befor local authorities
to determine the precise scope and manner of theinformation and advicethey will offer.

Subsection (3) states that local authorities must have regard to the importance of
identifying people who would be likely to benefit from financial advice. They must
provide sufficient information and advice to enable adults to consider the financia
aspects of meeting their care and support needs and to make plans for how they might
meet any future needs for care and support. As part of this, the local authority must
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72.

seek to ensure that people understand how and where to get financial information and
advice on the range of financial options available. For example, the information and
advice should cover what people are likely to pay towards their care and support needs,
alert them to potentia benefits and financial entitlements, other financial options to
help them pay or plan for care and support, including deferred payment arrangements,
and where they can access appropriate, independent financial advice on these matters.
This supports subsection (2) and the need to include information on how to access
independent financia advice.

Subsection (4) states that information and advice should be accessible to al and
provided in a proportionate manner to meet individual circumstances and needs. For
example, an information leaflet may be sufficient for some people, for othersit may be
face-to-face discussion and advice, while some may require more concentrated access
to advocacy services.

Section 5 — Promoting diversity and quality in provision of services

73.

74.

75.

76.

7.

78.

This section places a duty on local authorities to facilitate and promote a diverse and
high quality market of care and support services (including prevention services) for all
people in their local area regardless of who arranges and pays for those services. In
particular, local authorities must act with a view to ensuring that there is a range of
different services and providers to choose from.

Subsection (2) lists certain factors a local authority must consider when exercising
this duty. These include the importance of ensuring the sustainability of the market
and supporting continuous improvement in the quality of services; making available
information about the services available to people in its area; facilitating the local
market by maintaining awareness of the current and future demand for servicesin its
area, and how this demand can be met by providers; the importance of carers and
service users being able to undertake work, education and training; and the importance
of fostering an effective workforce capable of delivering high quality services.

Subsection (3) requires local authorities, when considering current and future local
demand and how this might be met by providers, to consider the need for there to be
sufficient services to meet the needs of peoplein their area

Subsection (4) requires local authorities to consider, when making decisions about
commissioning services, the importance of promoting the well-being of people with
care and support needs and carers.

Subsection (5) requiresthat the local authority must have regard to the duty when either
providing or arranging services to meet the care and support needs of adults with care
needs and carers. Thisis because local authorities' commissioning practices affect the
local market of providers.

Subsection (6) acknowledges that local authorities might work together to exercise
this duty. Local authorities might want, for example, to consider the sustainability and
diversity of provision acrosstheir borders, in order to promote aflexible and responsive
market for their local communities.

Section 6 — Co-operating generally

79.

80.

This section requires local authorities and their "relevant partners' (listed in
subsection (7)) to cooperate with each other in the exercise of their respective care and
support functions, including those relating to carers and transition for children with
needsto adult care and support. Thisduty does not confer any new functions but relates
to co-operation in the exercise of therespective partners' pre-existing functionsrelevant
to adults with care and support needs and support for carers and children in transition.

Subsection (2) extends the duty of the local authority to cooperate with its partners
to any other person or body who the authority considers appropriate. However
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81.

82.

83.

subsection (2) does not require this person or body to cooperate in return. Subsection
(3) sets out examples of the types of other personswith whom it may be appropriate for
alocal authority to cooperate with under subsection (2). Thisincludes but isnot limited
to providers of care and support and carer’s support services, NHS primary health
providers, independent hospitals and private registered providers of social housing.

Subsection (4) requires the local authority to ensure internal cooperation between its
officers: those responsible for adult care and support, housing, public health, and
children’s services. These officers are employees of the local authority, and are not
therefore included in the list of external partnersin subsection (7).

Subsection (6) sets out five aims of cooperation between partners. These are promoting
thewell-being of adults needing care and support and their carers, improving the quality
of care and support for adults and support for carers provided, smoothing the transition
from children’s to adult services, and protecting adults with safeguarding concerns,
whether they are currently experiencing or at risk of abuse or neglect or to investigate
past cases of serious abuse or neglect for the purposes of identifying and applying
lessons to be learnt. However, the purposes of co-operation are not limited to these
matters alone.

This section does not require the local authority to take any specific steps to cooperate
with relevant external partners, but there are a number of other powers which local
authorities may use to promote joint working. For example, local authorities may share
information with other partners, or provide staff, services or other resources to partners
to improve cooperation. Under section 75 of the NHS Act 2006, alocal authority may
also contribute to a “pooled budget” with an NHS body — a shared fund out of which
payments can be made to meet agreed priorities.

Section 7 — Co-operating in specific cases

84.

85.

86.

This section supplementsthe general duty to cooperate in section 6 with aspecific duty.
This duty is intended to be used by local authorities or partners where cooperation is
needed in the case of an individual who has needs for care and support. The duty is
not limited to specific circumstances, but could be used, for example, when a child is
preparing to move from children’s to adult services; in adult safeguarding enquiries;
when an adult requires an assessment for NHS continuing healthcare; or, when an adult
is moving between areas and requires a new needs assessment.

Subsection (1) states that a local authority may request cooperation from a relevant
partner in relation to the case of an individual adult or carer, and the relevant partner
must cooperate as requested, unless doing so would be incompatible with the relevant
partner’ s own functions or duties. Subsection (2) creates the same duty but in reverse,
with the request made by the relevant partner to the local authority.

If either the local authority, or the relevant partner, decide not to cooperate after
receiving aregquest, then subsection (3) requiresthemto write to the other person setting
out their reasons for not doing so. Local authorities and their relevant partners must
respond to requests to cooperate under their general public law dutiesto act reasonably,
and failureto respond within areasonabletimeframe could be subject tojudicial review.
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