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ENTERPRISE AND REGULATORY

REFORM ACT 2013

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 3: the Competition and Markets Authority and Part 4: Competition Reform

Part 4: Competition Reform

Chapter 1: Mergers

Time limits

Section 32: Time-limits etc: mergers and Schedule 8: Mergers: time-limits

244. These provisions introduce statutory timescales to all parts of the two-phase merger
process. By virtue of new section 34ZA(3), Phase 1 will have a new 40 working
day statutory timescale. Where a merger is notified by way of a merger notice, new
section 34ZA(3) provides that the statutory timescale will start to run on the first
working day after the receipt of a satisfactory merger notice. Where the CMA decides
to investigate a merger but the parties do not submit a merger notice, the clock will
start on the first working day after the CMA has informed the merging parties that it
has sufficient information to begin its investigation. This section makes amendments
to the current statutory merger notice which has a statutory timescale of 20 working
days which can be extended by 10 working days, but which was available only in the
case of anticipated mergers.

245. New section 34ZB(1) states that the CMA may extend the 40 day statutory timescale
if merging parties have failed to provide information. This is colloquially known as
“stopping the clock” and an equivalent power currently exists in Phase 2 by virtue of
section 39(4) of the EA 2002. In addition (or in the alternative) where an intervention
notice is in place (public interest mergers) the statutory timescale can be extended once
by up to 20 working days, as set out in new 34ZB(4). In Phase 2, the statutory timetable
can be extended for ‘special reasons’ under section 39(3) of the EA 2002. This will
continue to apply for Phase 2. Unlike Phase 2, the Phase 1 statutory timescale will not
be capable of extension for special reasons.

246. New section 34ZC(6) enables the Secretary of State, by order, to reduce the length of
the new statutory timescales that this Schedule introduces.

247. Paragraph 7 of Schedule 8 introduces a new process for consideration of UILs to make
this process more transparent and to introduce statutory timescales. It enables merging
parties to offer UILs after they have seen the CMA’s reasoned decision that the duty to
refer would arise but for the possibility of acceptable UILs being offered, and the CMA
does not consider it appropriate to apply any of the other available exceptions to the
duty to refer in Phase 1. This is different to the current practice where UILs are offered
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by merger parties while the OFT is considering whether or not the duty to refer arises
and before the OFT announces its decision.

248. On announcement of its Phase 1 decision, the CMA can decide that there are no
possible UILs that would address the competition concerns. If the CMA does not make
that decision, merging parties will have 5 working days to offer UILs after the CMA
announces its Phase 1 decision. The CMA will then have up to the tenth working
day after the date of the decision to consider the UILs as proposed by the parties.
So, for example, if the parties offer UILs on the third working day after the Phase 1
decision is taken, the CMA will have a further 7 working days to consider the UIL. If
it considers that the UIL, or a modified version of the UIL, might be acceptable it must
then publish a notice stating this. The CMA must then decide whether to accept the
UIL or a modified set of such UIL within 50 days beginning with the date the Phase
1 decision is announced. This period can be extended once by up to 40 working days
where there are special reasons. It is expected that such an extension will be primarily
used in cases where the CMA requires the identification and conditional commitment
of a suitable purchaser before it will agree an undertaking. The CMA will be required
to publish reasons for the use of the extension.

249. Paragraph 5 of Schedule 8 provides that the CMA can suspend its investigation for
a period of up to 3 weeks at the beginning of a Phase 2 investigation if merging
parties request this and if the CMA considers that there is a possibility that the merger
will be abandoned. The purpose of this is to prevent nugatory work by the CMA and
information requests on merging parties and third parties. If the CMA suspends the
investigation, it must at the end of the period of suspension publish a notice stating that
the power was used.

250. Paragraph 6 of Schedule 8 introduces a statutory timescale of 12 weeks for the
implementation of remedies at the end of Phase 2. This can be extended by up to 6
weeks if there are special reasons. There are also “stop-the-clock” powers for failures
to comply with CMA’s investigative powers.

Figure 1: A flowchart of the current regime and the proposed regime
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