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FINANCIAL SERVICESACT 2012

EXPLANATORY NOTES

COMMENTARY

Part 1 —Bank of England

Section 4 and Schedule 1: Financial stability strategy and Financial Policy
Committee, and other amendments of Bank of England Act 1998

32.
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Subsection (1) inserts anew Part 1A into the BoE Act.

New section 9A supersedes section 2A(3) of the BoE Act and requires the court of
directorsof the Bank to determine the Bank’ sstrategy in relation to the Bank’ sfinancial
stability objective. The court of directors must consult the FPC and the Treasury on
a draft of the strategy. In addition, subsection (3) gives the FPC an express power to
make recommendations to the court of directors as to the provisions of the strategy.
The strategy must be reviewed at least every 3 years. The strategy, and any revised
strategies, must be published.

New section 9B provides for the creation of a sub-committee of the court of directors
to be known as the “Financial Policy Committee”, the membership of which is set out
in subsection (1).

New section 9B(5) introduces new Schedule 2A to the BoE Act, set out in Part 1 of
Schedule 1 to the Act, which makes further provision about the FPC.

Paragraph 1 of that Schedule specifies that the term of appointment of FPC members
appointed by the Governor or by the Chancellor (“ appointed members’) isto be 3 years.
Paragraph 2 providesthat amember may not be appointed by the Chancellor more than
twice. Additional provision is made for initial appointments to the FPC to be shorter
than 3 years; this is so that the terms of members may be staggered appropriately.
Where initial appointments are shorter than 3 years, members may serve a further
two terms. Paragraph 3 alows the Chancellor to extend the term of appointment of
a member appointed by him for up to 6 months. This might be appropriate to avoid
avacancy in cases where the person identified as a new member is unable to take up
his post and a new recruitment exercise is required or where a member’s term is due
to expire at a time when a recruitment process to replace that member would not be
possible or would be inappropriate. Any period of extension under this provision isto
be counted towards the person’s subsequent term if that person is reappointed to the
FPC. Paragraph 4provides that appointed members may resign by written noticeto the
Bank (copied to the Treasury).

Paragraph 6provides that a Minister of the Crown or a person employed by a
government department may not be an appointed member. A person who has been
appointed by the Chancellor as a member of the Monetary Policy Committee may not
be appointed to the FPC by the Chancellor.

Paragraphs 7 to 9 deal with the removal of appointed members. An appointed member
ceases to hold office if they become a person who could not (under paragraph 6) be
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appointed to the FPC. A member appointed by the Governor ceases to hold office if
they cease to have relevant executive responsibilities within the Bank. In addition, the
Oversight Committee may, with the consent of the Chancellor, remove an appointed
member on the ground that the member has been absent from meetings (paragraph 9(1)
(a)); entered a relevant insolvency process (paragraph 9(1)(b)); or is unable or unfit
to discharge their duties (paragraph 9(1)(c)). In the case of a member appointed by
the Chancellor, the Oversight Committee may also remove the member on grounds of
conflict of interest (paragraph 9(2)).

Paragraph 10 requires the FPC to meet at |east 4 times ayear. The Governor (or in the
Governor’ s absence, the Deputy Governor for financial stability) may call ameeting at
any time on reasonable notice.

Paragraphs 11 to 14 dea with the proceedings of the FPC. The quorum is to be 6
(not counting the Treasury representative) and must include either the Governor or the
Deputy Governor for financial stability (who isto chair the meeting) and one member
appointed by the Chancellor of the Exchequer. The effect of paragraph 11(2)(b) isthat
for a meeting to be quorate either the Governor and the Deputy Governor for financial
stability must both be present, or one of them and another Deputy Governor. The chair
is required to seek to secure that decisions are reached by consensus where possible.
Where this is not possible, decisions are to be taken by a vote of members present at
the meeting with the chair having a second casting vote. The Treasury’ s representative
may not vote at the meeting. The FPC is to determine how to treat members who are
not present at the meeting but are in communication with the meeting (for examplevia
video conferencing facilities). The FPC has discretion to invite other persons to attend
meetings and to determinewhether they may speak at the meeting. Paragraph 14 makes
provision for disclosure and handing of conflicts of interest.

New section 9C provides that the objective of the FPC is to contribute to the
achievement by the Bank of the financial stability objective provided for in section 2A
of the BoE Act (as amended by section 2 of the Act) (“the stability objective’) and,
subject to that, to support the economic policy of Her Mgjesty’ s Government, including
its objectives for growth and employment (“the growth objective’). Subsection (2)
providesthat the FPC isto contribute to the stability objective primarily by identifying,
monitoring and taking action to remove or reduce systemic risks (such as those set out
in subsection (3)) with a view to protecting and enhancing the resilience of the UK
financial system. “Systemic risk” is defined in subsection (5). Subsection (6) makes
it clear that it is immaterial for these purposes whether the risk arises in the United
Kingdom or elsewhere. For example, arisk arising from the exposure of banks in the
UK to risky overseas assets or institutions may become a systemic risk those poses a
threat to theresilience of the UK financia system. Subsection (4) limitsthe operation of
the stability objective by providing that it does not allow or require the FPC to exercise
its functionsin away which would be likely to have a significant adverse effect on the
capacity of the financial sector to contribute to the growth of the UK economy in the
medium or long term.

New section 9D enables the Treasury by notice in writing to the FPC specify for the
purposes of the FPC’s growth objective what the economic policy of Her Majesty’s
Government is to be taken to be. The Treasury is required to give such anotice at least
once in every calendar year following the first notice. The notice must be published
and laid before Parliament.

New section 9E enables the Treasury to make recommendations to the FPC. These
recommendations may relate to: matters that the FPC should regard as relevant to the
Committee’s understanding of the Bank’s stability objective; the responsibility of the
FPC in relation to the achievement of that objective; the responsibility of the FPC in
relation to support for the Government’s economic policy, including its objectives for
growth and employment; and matters to which the Treasury consider the FPC should
haveregardintheexercise of itsfunctions. For example, the Treasury could recommend
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that the FPC take into account the experience of another country in using a particular
macro-prudential measure.

Recommendations about the objective must be made at least once in every calendar
year following the first recommendation. Subsection (3) provides that the FPC must
respond to the recommendation indicating what action it has taken in accordance with
the recommendation, or where the recommendation is not to take action immediately,
whether the FPC intends to act in accordance with the recommendation. To the extent
that it does not intend to act in accordance with the recommendation, the FPC must
state its reasons. The recommendations of the Treasury, and any notification by the
FPC in respect of arecommendation, must be published by the Treasury and laid before
Parliament.

New section 9F providesthat the FPC must haveregard to thefinancial stability strategy
prepared by the court of directors under section 9A (except when exercising functions
which relate to the strategy). Subsection (2) provides that the FPC should seek to avoid
exercising itsfunctionsin away which would prejudice the advancement by the FCA of
any of itsoperational objectivesor the advancement by the PRA of any of its objectives.
This duty operates subject to the FPC’ s objectives.

Subsection (3) sets out three further factors to which the FPC must have regard in
the exercise of its functions. These are the principle of proportionality (as outlined
in paragraph (a)); the merits of disclosure of the FPC’s views and the disclosure of
information (paragraph (b)); and the international obligations of the United Kingdom,
particularly where relevant to the exercise by the FPC of its functions which relate to
the PRA or FCA (paragraph (c)).

New section 9G sets out the functions of the FPC. These comprise the monitoring of
the stability of the UK financial system; giving directions to the PRA or FCA under
section 9H; making recommendations to the PRA, FCA and others; and preparing
financial stability reports under section 9W.

Subsection (2) enables the court of directors to delegate further functions of the Bank
to the FPC but only with the consent of the Treasury.

New section 9H enables the FPC to give a direction to the PRA or FCA. The FPC may
require aregulator to exerciseitsfunctionsto implement amacro-prudential measure (a
measure prescribed by the Treasury by order made under new section 9L). The direction
may require the regulator to implement the macro-prudential measure in relation to
all regulated persons or a class of regulated persons. However the direction may not
relate to a specified regulated person. “Regulated person” is defined in subsection (2).
Subsection (5) alows the FPC to refer to the opinion of the regulator (for example, to
make provision such as“if the PRA considersthat condition X issatisfied”) or authorise
the exercise of a discretion by the regulator (for example, to make provision such as
“the FCA may provide for such exemptions as it considers appropriate”). Subsection
(6) enables the FPC to give recommendations as to how and when the direction is
to be implemented. The FPC may not give a direction as to how a direction is to be
implemented but may give a recommendation as to implementation. Thus it will be
for the regulator which receives the direction to determine, taking into account any
recommendation from the FPC, how the direction is to be implemented (for example,
whether it should be implemented by way of rules made under Part 9A of FSMA or
regquirements imposed on specific authorised persons under Part 4A of FSMA) and
when the direction is to be implemented (for example, whether it is appropriate to
consult on a draft of any proposed rules or whether it is appropriate to make the rules
without prior consultation.) Where it gives a recommendation as to implementation,
the FPC may provide for the “comply or explain” mechanism provided for in new
section 9Q(3) to apply to such recommendations. In this case, where the regulator did
not implement the direction in the manner recommended by the FPC, the regulator
would be required to provide the FPC with its reasons. Subsection (8) preventsthe FPC
purporting to direct aregulator to do something that it has no power to do. However in
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determining whether it isappropriate to exercise apower in aparticular way, aregulator
may have regard to the direction. For example, in determining whether a proposed rule
can be said to be necessary or expedient for the purpose of advancing its objectives (see
new section 137A of FSMA asinserted by section 24), the PRA may have regard to the
fact that the FPC has directed it to take certain action for the purpose of protecting or
enhancing financial stability. Subsection (9) enablesthe FPC to specify matterstowhich
the regulator isto have regard in complying with the direction, so long as those matters
do not relate to a specified regulated person. Subsection (10) enables the FPC, when
giving adirection, to make references to publicationsissued by the FCA, PRA or other
persons in the United Kingdom or international organisations, including ambulatory
references to such publications as they have effect from time to time. For example, the
FPC’ s direction might refer to the rate of growth of GDP, or the interest rate set by the
European Central Bank.

New section 9l requires the PRA and FCA to comply with any direction from the FPC
as soon as reasonably practicable. Subsection (2) enablesthe Treasury, when making an
order under section 9L, to exclude or modify any procedural requirement which would
otherwise apply under FSMA to the FCA or PRA whenitiscomplying with adirection.
For example, an order under section 9L which specifies a macro-prudential measure
could provide that the obligation of the PRA or FCA under new section 138I of FSMA
or new section 138J of FSMA (as inserted by section 24) to consult on proposed rules
does not apply to rules made to implement a direction from the FPC which relates to
that macro-prudential measure.

Subsection (3) requiresthe regulator which has received adirection to report to the FPC
on how it is complying with the direction. Under subsection (4), the FPC may specify
the times at which such reports are required.

New section 9J enables the FPC to revoke a direction. A direction is to be treated as
being revoked if it relates to a macro-prudential measure which ceases to be a macro-
prudential measure (subject to any transitional provision made under new section 9L(4)
(). Subsection (3) providesthat the revocation of direction does not affect the validity
of any action taken in accordance with the direction before it was revoked.

New section 9K contains procedural matters relating to directions, including the
obligation on the FPC to give adirection in writing and to give the Treasury acopy of a
direction or notice of revocation of adirection. The Treasury may lay before Parliament
a copy of the direction or revocation it receives from the FPC. Where the Treasury
has not done so before the direction or revocation is included in the record of the FPC
meeting at which the direction or revocation wasgiven (for example, because disclosure
of the direction in full would be contrary to the public interest), the Treasury must lay
before Parliament the direction or revocation included in the record (which may have
been redacted in accordance with new section 9U(8)(b)).

New section 9L enables the Treasury to prescribe, by order, what macro-prudential
measures are. Subsection (2) provides that before making an order under section 9L,
the Treasury must consult the FPC (or, in cases of urgency, the Governor). By virtue
of subsection (3), the order must specify if the measure is prescribed in relation to the
PRA, the FCA or both. Subsection (4) setsout various mattersthat an order may contain
including the making of ambulatory references to certain publications (for example
references to publications as they have effect from time to time, rather than to the
version of that publication which had effect at the time of the order) and referring to
rules made by the PRA or FCA.

New section 9M requires the FPC, in relation to each macro-prudential measure
prescribed under section 9L, to prepare and maintain a statement of the general policy
that it proposes to follow in exercising its power of direction under section 9H in
connection with that macro-prudential measure. Subsection (3) requires the Bank to
publish each statement maintained under this provision. Subsection (5) provides that
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the FPC may exercise its power of direction under section 9H before it has prepared a
relevant statement of policy in cases of urgency.

New section 9N sets out the requirements for Parliamentary control of orders under
section 9L. Such orders must be approved in draft by each House of Parliament before
being made except in urgent cases where the order may be madeimmediately but ceases
to have effect if not approved by each House within 28 sitting days.

New section 90 enabl esthe FPC to make recommendationswithin the Bank. Subsection
(3) provides that recommendations may not be made on the provision by the Bank of
financial assistanceto a particular financial institution or the exercise by the Bank of its
powers under Parts 1 to 3 of the Banking Act 2009 in relation to aparticular institution.

New section 9P enables the FPC to make recommendations to the Treasury. Those
recommendations may in particular relate to the exercise by the Treasury of certain
powers to make secondary legidation including section 9L (power to determine
macro-prudential measures), section 22 of FSMA (power to specify activities and
investments), section 22A of FSMA (designation of activities requiring prudential
regulation by the PRA) (inserted by section 9 of the Act) and section 165A(2)(d) of
FSMA (additional persons who may be required by the PRA to provide information;
see also the amendment to section 165C made by paragraph 4 of Schedule 12 to the
Act). Subsections (4) and (5) make additional provisioninrelationto arecommendation
which relates to section 165A(2)(d). Subsection (4) provides that a recommendation
may only be made if the FPC considers that the exercise by the Treasury of their power
isdesirablefor the purposes of the exercise by the Committee of itsfunction. Subsection
(5) requires the FPC to consult the Treasury before giving such arecommendation.

New section 9Q enables the FPC to make recommendations to the FCA and PRA
about the exercise of their functions. Such recommendations may relate to all regul ated
persons or to regulated persons of a specified description, but may not relate to the
exercise of functionsin relation to a particular regulated person. If the FPC so provides
in its recommendation, the PRA or FCA must either act in accordance with the
recommendation or explain why it has not done so.

New section 9R enables the FPC to make recommendations to other persons, for
example the Financial Reporting Council.

New section 9S requires the FPC to prepare an explanation when it exercises certain
powers (the power to give adirection to the FCA or PRA under section 9H; the power to
make arecommendation to the Bank in relation to the regulation of payment, settlement
or clearing systems; the power to make recommendations to the Treasury as to the
exercise of their statutory functions; and the power to make recommendations to the
FCA or PRA). Such explanations must give the FPC’ sreasons for exercising the power
and the FPC’s reasons for believing the exercise of the power is compatible with the
FPC'’ sduties under section 9C and section 9F (objectives and mattersto which the FPC
is to have regard). The explanation must include an estimate of the costs and benefits
that would arise from compliance with the direction or recommendation, unlessthe FPC
considers that it is not reasonably practicable to do so. Any such explanation must, by
virtue of new section 9W(5), be published in the next financial stability report published
by the Bank.

New section 9T requiresthe FPC to review every direction it has given under section 9H
once a year (unless the direction has already been revoked). The FPC must maintain
arrangementsfor theregular review of any recommendationsit has given under sections
90 to 9R which continue to be relevant. Subsection (4) makes it clear that the purpose
of areview under this section is to consider whether the direction should be revoked
or the recommendation should be withdrawn. By virtue of section 9W(6), a summary
of any such review must be included in the next financial stability report published by
the Bank.
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New section 9U requires the Bank to publish arecord of each meeting of the FPC within
6 weeks of the day of the meeting. The record must set out the decisions taken at the
meeting and a summary of the discussion at the meeting. Under subsection (4), the
record must include the text of any direction under section 9H (a direction to the PRA
or FCA require that regulator to exercise its functions to implement a macro-prudential
measure) that is given or revoked. Subsection (5) requires any recommendations made
by the FPC to be included in the record. Subsection (6) requires the FPC to include
in the record any explanation from the PRA or FPC under section 9Q as to why they
have not complied with a recommendation. Subsection (7) specifies that the record is
not required to include information identifying particular members of the FPC.

Subsection (8) providesfor exclusionsfrom the record. Thisincludesinformation about
recommendations from the FPC to the Bank which relate to the provision by the Bank
of financial assistance (subsection (8)(a)); information publication of which the FPC
considers be contrary to the public interest (subsection (8)(b)); and information about
a direction given to the PRA or FCA which has been revoked before the record is
published (subsection (8)(d)).

New section 9V deals with information which has not been included in the record
of a FPC meeting on the basis that its publication at that time would be against the
public interest (see section 9U(8)(b)). In such cases, the FPC must consider whether
to fix a date when the information may be published. This might be appropriate where
information is to be made public by other means on a certain date, for example as part
of the duty of financial institutions to publish their accounts. Where the FPC does not
fix a date, it must keep under review whether publication of the information would
still be contrary to the public interest, in line with a procedure to be adopted under
subsection (2). Publication of information previously excluded from the record is to
take place at the time when the FPC next publishes arecord of a meeting of the FPC.

New section 9W requires the FPC to publish reports relating to financial stability
(Financial Stability Reports (FSRs)). The FPC must publish two such reports each
year. Under subsections (3) and (4), each report must include certain mattersincluding
the FPC's view on the stability of the UK financial system (subsection (3)(a)); an
assessment of risks to the stability of the UK financial system (subsection (3)(d)); the
FPC's view of the outlook for the stability of the UK financial system (subsection (3)
(e)); a summary of the activities of the FPC in the reporting period (subsection (4)
(a)); and an assessment of the extent to which the FPC has succeeded in achieving its
objectives in the reporting period (subsection (4)(b)). Subsections (5) and (6) provide
that the FSR must include the explanation prepared under section 9S for any of its
actions since the previous FSR and a summary of any review of the FPC's actions
completed under section 9T since the previous FSR.

Subsection (8) specifies that the FPC is not required to include in the report any
information publication of which would be against the public interest. Subsections (9)
to (11) require the FPC to publish each report and to give a copy of each report to the
Treasury who must lay it before Parliament.

New section 9X requires the Governor and the Chancellor of the Exchequer to meet
as soon as possible after the publication of each FSR to discuss the report and other
matters relating to the stability of the UK financial system. The Treasury are to publish
records of the meeting, except where, having consulted the Bank, the Treasury are of
the view that it would be against the public interest to do so.

New section 9Y enables the Bank to direct the FCA or PRA to provide the Bank with
specified information or produce to the Bank specified documents. The Bank may only
do so where it considers that the information or documents are reasonably required
in connection with the exercise of its functions in pursuance of its Financial Stability
Objective (see section 2A of the BoE Act as amended by section 2). Thiswill include
the functions of the FPC and functions of the Bank under Parts 1 to 3 of the Banking Act
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2009, functionsin relation to systemically important market infrastructure and functions
in relation to the provision of liquidity support to financial institutions.

Subsection (4) providesthat the FCA and PRA may exercisetheir powersunder sections
165 and 165A FSMA to obtain information or a document which is the subject of a
direction from the Bank.

New section 9Z makes further provision about direction under section 9Y . Subsection
(2) requires the Bank to have regard to the principle of proportionality. Subsection (2)
requires the Bank to consult the PRA or FCA before giving the regulator a direction.
Under subsections (4) to (6) adirection must be published as soon as practicabl e after
it is given except to the extent that publication would be against the public interest; the
Bank must keep under review any decision that publication isagainst the publicinterest.

Section 4(3) introduces Part 2 of Schedule 1 which makes further amendments to the
BOE Act in connection with the FPC.

Paragraph 1 of Part 2 of Schedule 1amends section 4 of the BoE Act to require the
annual report by the Bank to include areport by the court of directors on the activities
of the FPC.

Paragraph 2 of Part 2 of Schedule 1lamends section 15 of the BoE Act to require
the Monetary Policy Committee to exclude from its published minutes information
which relates to the proceedings of the FPC (for example, decisions taken by the FPC)
publication of which the Bank considers would be against the public interest. This
reflects the basis on which the FPC may determine not to include information in the
record of its meetings under section 9U(8)(b).

Paragraphs 4 and 5 of Part 2 of Schedule 1provide for appointed members of the FPC
to be disqualified from being a member of the House of Commons or the Northern
Ireland Assembly.

Section 4(4)repealsthe provisions of the BoE Act which relate to the Financial Stability
Committee.
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