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EXPLANATORY NOTES

COMMENTARY

Part 2: Litigation funding and costs

Paymentsfor legal servicesin civil cases

Section 44: Conditional fee agreements. success fees
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A conditional fee agreement (* CFA™) is a private funding agreement between alawyer
and a client under which the lawyer agrees to represent the client on a‘no win, no fee
basis. Under the agreement, the lawyer does not generally receive afee from the client
if the case is lost’. However, if the case is won, the lawyers costs (the ‘base costs')
are generally recoverable from the losing party. In these cases, the lawyer can charge
an uplift on these base costs, which is currently recoverable from the losing party. This
uplift is known as the ‘success fee'. The maximum success fee that may be charged
under a CFA is prescribed by secondary legislation. In all cases, the current maximum
uplift that may be charged is 100% of the base costs.

Section 44 amends sections 58 and 58A of the Courts and Legal Services Act 1990,
which currently make provision asregardsthe regulation of CFAsand therecoverability
of success fees. The effect of the amendments is that a success fee under a CFA will
no longer be recovered from alosing party in any proceedings. A lawyer will still be
able to recover a success fee from a client under a CFA, but how it is to be calculated
in certain proceedings will now be subject to further regulation.

Subsection (2) inserts new subsections (4A) and (4B) into section 58. New
subsection (4A) provides that CFAs which provide for a success fee and relate to
proceedings prescribed by the Lord Chancellor must comply with certain additional
conditions in order to be enforceable. New subsection (4B) sets out those conditions.
They requirethe CFA to cap the successfee at apercentage of certain damages awarded
to the client if they win. The cap and the kinds of damagesto which it applies areto be
prescribed by the Lord Chancellor. These provisionswill be of particular importancein
personal injury claims, for example, whereit is proposed to exclude damages for future
care and loss from the calculation of any success fee.

By virtue of subsection (5), orders made under new subsections (4A) and (4B) of
section 58 will be subject to the affirmative resolution procedure.

Subsection (3) amends subsection (5) of section 58A, the effect of which isto require
the Lord Chancellor to consult with designated judges, the General Council of the Bar,
the Law Society and such other bodies as he considers appropriate before making an
order under new subsections (4A) and (4B).
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A CFA can aso be arranged on a‘no win, low fee' basis.
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Subsection (4) inserts a new subsection (6) into section 58A, the effect of which isto
prevent the recoverability of a success fee from a losing party under a court’s costs
order.

Subsection (6) contains a saving. It provides that a costs order made in proceedings
about amatter may continue to provide for the recovery of asuccessfeefrom thelosing
party where the success feeis payable under a CFA entered into for the purposes of that
matter before the day on which section 44(4) comes into force or where it is payable
under a collective CFA under which advocacy or litigation services were provided to
aperson in respect of that matter before that day.

Section 45: Damages-based agreements
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Damages-based agreements (“DBAS") are another type of ‘no win, no fee' agreement
under which a lawyer can recover a percentage of the client’s damages if the case is
won, but will receive nothing if the caseislost. Currently, solicitors and barristers are
not permitted to act under DBAs in civil litigation, but solicitors are permitted to act
under DBAsin non-contentious business, including cases before employment tribunals.

Section 45 amends section 58AA of the Courts and Legal Services Act 1990 (inserted
by section 154 of the Coroners and Justice Act 2009), which currently provides that
DBAs are enforceable only when they relate to employment matters. The effect of the
amendments is to enable the use of DBAsin most civil litigation by persons providing
advocacy services, litigation services or claims management services.

Subsections (2) and (3) omit references to employment matters, the effect of whichis
that a DBA need not relate to an employment matter in order to be enforceable.

Subsection (5) inserts new paragraph (aa) into subsection (4) of section 58AA, to
provide that a DBA may not relate to proceedings which may not be the subject
of an enforceable CFA under section 58A of the Courts and Legal Services Act
1990 (essentialy criminal and family proceedings) or to proceedings of a description
prescribed by the Lord Chancellor.

Section 58AA(4) also sets out other conditions that must be met for a DBA to be
enforceable. The amendments made by subsections (6) and (7) of this section make
clear that the Lord Chancellor may, but need not, prescribe the information which
a legal representative must provide to a claimant prior to entering a DBA and the
maximum amount which may be paid under the DBA from the claimant’s damages.
Any regulations made under section 58AA(4) are subject to the affirmative resolution
procedure (see subsection (12)).

Subsection (8) amends section 58AA to provide that rules of court may be made in
respect of the assessment of costsin proceedingsfunded under DBAs. For the avoidance
of doubt, subsection (9) inserts a definition of “proceedings’ into section 58AA, which
includes any sort of proceedings for resolving disputes (and not just proceedingsin a
court), whether commenced or contemplated.

Subsection (10) further amends section 58AA to provide that, except where they relate
to employment matters, non-contentious business agreements between solicitors and
clientsto which section 57 of the Solicitors Act 1974 applies will not be unenforceable
by reason of the provisions of section 58AA.

Section 46: Recovery of insurance premiums by way of costs

295.

After the Event (“ATE") insurance can be taken out by parties in a CFA-funded
case to insure against the risk of having to pay their opponent’s costs and their own
disbursementsiif they lose. Under the current arrangements, ATE insurance premiums
are recoverable from the losing party. Currently, the recovery of such insurance
premiums by way of costs is provided for by section 29 of the Access to Justice Act
1999.
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Section 46 repeals section 29 and makes new provision relating to the recoverability of
insurance premiums from alosing party. The effect of the new provision isto provide
that the cost of any insurance policy taken out by a party to insure against the risk of
having to pay their opponent’s costs and their own disbursements if they lose cannot
be recovered from alosing party except in certain limited circumstances.

Subsection (1) inserts a new section 58C into the Courts and Legal Services Act 1990.
The effect of section 58C isto limit the recoverability of insurance premiumsto certain
clinical negligence proceedings and only alow recovery of the premium to the extent
that it relates to the costs of an expert report or reports (section 58C(1) and (2)). This
exception reflects concerns that expert reportsin clinical negligence cases can often be
very expensive. New section 58C enables the Lord Chancellor to make regulations to
prescribe the circumstancesin which the premium woul d be recoverabl e and the amount
of the premium that may be recovered. The maximum amount may, in particular, be
prescribed by specifying a percentage of the relevant part of the premium or an amount
calculated in a prescribed manner (section 58C(4)).

Section 47: Recovery where body undertakes to meet costs liabilities
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Certain bodies, such astrade unions and other membership organisations, often provide
legal services to their members as a benefit of membership. Section 30 of the Access
to Justice Act 1999 allows bodies that are approved by the Lord Chancellor to recover
from alosing party the cost of insuring themselves against the risk of paying costs to
another party in the event of losing a claim. The effect of section 46 isto prevent the
recovery of these insurance premiums from alosing party.

Subsection (1) repeals section 30 of the Access to Justice Act 1999. Although
similar in effect to section 48, section 49 does not provide for any exceptions to non-
recoverability, since the circumstances which require specific provisions relating to
expert reportsin clinical negligence cases do not arise.

Subsection (2) contains a saving. It provides that a costs order made in favour of a
member of a body in proceedings about a matter may provide for the recovery of a
body’ s costswhere the body gave aspecific undertaking to the member to meet the costs
of other parties to proceedings about that matter before the day on which section 47
comesinto force.

Section 48: Sections 44 and 46 and diffuse mesothelioma proceedings
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Section 48 provides that sections 44 (abolition of recoverability of success fees) and
46 (abolition of recoverability of “ATE” insurance premiums) may not be commenced
in respect of proceedingsrelating to claimsfor damages for diffuse mesothelioma until
the Lord Chancellor has reviewed the likely impact of those sections on such claims
and has published areport on the review’ s conclusions. This meansthat, until that time,
successful claimantsin these cases will continue to be able to recover success fees and
ATE insurance premiums from losing defendants.

Diffuse mesothelioma is defined by reference to the Pneumaoconiosis etc (Workers
Compensation) Act 19792,

Section 49: Divorce etc proceedings: ordersfor payment in respect of legal services
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Part Il of the Matrimonial Causes Act 1973 (“the the 1973 Act”) makes provision
(mirrored for civil partnerships by Schedule 5 to the Civil Partnership Act 2004 (“the
2004 Act”)) for the court’'s powers to make orders “for the purpose of adjusting
the financial position of the parties to a marriage and any children of the family in
connection with proceedings for divorce, nullity of marriage or judicial separation”.
The ordersinclude orders that one party to the marriage makes periodical payments to

2

1979 c.41
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the other or for a child of the family; or that one party pays a lump sum to the other
or for achild of the family. It is not possible to make an interim order for alump sum,
or periodical payments, by one party to the marriage to the other. Section 22, however,
makes provision for maintenance pending suit, where the court may at any time in
the proceedings make an order for one party to make to the other “such periodical
payments for his or her maintenance ... as the court thinks reasonable’, and case law
has developed in which the court has included an element to enable that other party
to fund that party’s costs of pursuing the groceedi ngs where he or she has insufficient
immediately available resources to do so.

Section 49 amends the the 1973 Act to confer a more general power, not limited
to maintenance pending suit, for a court in divorce, nullity of marriage or judicial
Separation proceedings to order payment by one party to the other for the purpose of
securing legal services.

Subsection (1) amends section 22 of the the 1973 Act to provide that the court cannot
use its existing powers to use maintenance pending suit to cover payment for legal
services, so that such payment will be covered by the new power alone.

Subsection (2) inserts into the the 1973 Act a new section 22ZA, which sets out the
court’ s power and the conditionsfor its exercise aswell astheterms onwhich any order
may be made. Subsections (1) and (2) of the new section make provision about the scope
of the power and its purpose: the power may be exercised in proceedings for divorce,
nullity of marriage or judicia separation (including ancillary relief proceedings), and
is a power to make an order requiring one party to pay to the other (referred to as the
applicant) an amount to enable the other to obtain legal services for the purposes of
the proceedings.

Subsection (3) of the new section contains the test for making an order, which
requires the court to be satisfied that without this money the applicant would not
otherwise reasonably be able to obtain appropriate legal servicesfor the purposes of the
proceedings or any part of them. This, by virtue of subsection (4) of the new section,
includes being satisfied that the applicant could not obtain aloan or securelegal services
with the promise of payment on conclusion of the proceedings and division of the assets.

Subsection (5) of the new section provides for flexibility in making an order. The court
does not have to assess the likely need for legal services for the entire proceedings and
make an order for a payment to cover that (although that is possible), but may order
payment to cover specified services, servicesin aspecified period or for aspecified part
of the proceedings, or acombination (*specified” being explained in subsection (11) of
the new section as meaning specified by the court). Coupled with the ability to make
more than one order, this enables the court, for example, to make an order for payment
for services limited to addressing a specific issue or issues in the proceedings at an
initial stage and to review the position at the conclusion of that stage.

Subsections (6) to (8) of the new section provide for additional flexibility, enabling
the court to order payment to be made in instalments or for it (or any part of it) to be
deferred, and to vary an order if there has been a material change of circumstances.
Subsection (9) of the new section provides for the paying party to have credit for a
payment made pursuant to an order under the section in that the amount paid will be
set off, in the event of an order for costs as between the parties, against any costs which
the applicant might be able to recover.

Subsection (10) of the new section defines “legal services’ in abroad and flexible way
which will cover disbursements aswell as pure legal advice, so that, for example, if the
court were satisfied that an initial report was necessary, it could order payment of an
appropriate amount to cover the cost of that report as part of the legal services.

3

The leading case, which gives the history of the development of the case law in this respect and restates the principles
governing the making of such orders, isthe Court of Appeal case of Currey v Currey [2006] EWCA Civ 1338
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Section 50: Divorce etc proceedings: matters to be considered by court making legal
services order
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Section 50 inserts into the the 1973 Act a new section 22ZB, which provides for the
mattersthe court must consider when deciding whether to make (or vary) an order under
the new section 22ZA and the terms of any order so made or varied.

Subsection (1) of the new section 22ZB lists the matters to which the court must
have regard. These include the overall financia position of both parties (as to which
subsection (2) of the new section makes supplementary provision about the meaning
of “earning capacity” of a party), what the main proceedings are about, whether the
party who is being asked to pay aready has lega representation, the behaviour of the
applicant in the proceedings and the extent to which the party who isbeing asked to pay
is reasonably able to do so (as to which subsection (3) of the new section requires the
court to have regard in particular to whether the order islikely to cause undue hardship
to the paying party, or to prevent the paying party from obtaining legal servicesfor the
purposes of the proceedings).

Subsection (4) of the new section provides for the Lord Chancellor to have power
to amend the list of factors in subsection (1), and subsections (5) and (6) require
such amendment to be by way of statutory instrument subject to affirmative resolution
procedure. Subsection (7) of the new section provides for the term “legal services’ in
this new section to have the same meaning as in the new section 22ZA.

Section 51: Divorce etc proceedings: ordersfor sale of property
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Section 51 amends section 24A of the Matrimonial Causes Act 1973 so that the court’s
power to order the sale of property in order to give effect to certain types of order
extends also to the new type of order under the new section 22ZA. ‘ Property’ could be
assets such as a holiday home, shares or other illiquid assets.

Section 52: Dissolution etc proceedings: ordersfor payment in respect of legal
services

Section 53: Dissolution etc proceedings. matters to be considered by court making
legal services order

Section 54: Dissolution etc proceedings. ordersfor sale of property

315.

Sections 52 to 54 make provision in respect of civil partnership proceedings which
mirrors that in sections 49 to 51.
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