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EDUCATION ACT 2011

EXPLANATORY NOTES

COMMENTARY ON SECTIONS
Part 4: Qualifications and the Curriculum
Ofqual

Section 23: Enforcement powers
136.  Section 23 amends Part 7 of ASCLA 2009.

137.  Subsection (2) amends section 151 of ASCLA 2009 (under which Ofqual can give a
direction to a recognised body to secure compliance with a condition of recognition)
by removing the prejudice test that Ofqual has to apply in determining whether to give
adirection. Under section 151(1) as substituted, Ofqual is able to give adirection if it
appearsto Ofqual that the body hasfailed, orislikely tofail, to comply with acondition.

138.  Subsection (3) inserts into ASCLA 2009 new sections 151A to 151D to confer on
Ofqual the power to impose a monetary penalty on an awarding body recognised by it
if it appears to Ofqual that the body has failed to comply with a condition to which the
recognition is subject. Ofqual must give notice of itsintention to impose a penalty and
have regard to any representations received in response. |If Ofqual decidesto impose a
penalty then it must send a notice to the body setting out the information listed in new
section 151A(8).

139. By new section 151B the amount of the penalty may be whatever Ofqual decideswould
be appropriate subject to a limit of 10% of the body’s turnover, to be determined in
accordance with an order made by the Secretary of State. Such an order is subject to
affirmative resolution procedure.

140.  New section 151C provides for appeals to the First-tier Tribunal against a decision to
impose a penalty or adecision asto the amount of the penalty. When an appeal is made
the requirement to pay the penalty is suspended. Section 151C(4) sets out the powers
the Tribunal has on an appeal. The procedure for the conduct of appealswill be set out
in the relevant procedure rules of the Tribunal.

141.  New section 151D provides for interest to accrue on the unpaid balance of the penalty
once the time for appealing has passed, or once an appeal has been withdrawn or
determined. The total amount of interest must not be more than the amount of the
penalty. Ofqual is able to recover the money owed as a civil debt owed to it.

142.  Subsection (4) removes the prejudice test from section 152 of ASCLA 2009 (power to
withdraw recognition).

143.  Subsection (5) insertsinto ASCLA 2009 new sections 152A to 152C which confer on
Ofqual the power to require a recognised body on which a sanction has been imposed
to pay the costs incurred by Ofqual in relation to imposing the sanction. The costs
concerned include the costs of carrying out an investigation, relevant administration
costs, and the costs of obtaining expert advice.
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New section 152B makes provision for appeals against decisions to require a body to
pay costs. The provisionissimilar to provisionsin new section 151C for appeal s against
a penalty; and provisions in new section 152C on interest and recovery for costs are
similar to those in section 151D in relation to monetary penalties. Ofqual isrequired to
pay money it received under these new powers into the Consolidated Fund.

Subsection (6) amends section 153 of ASCLA 2009 so that Ofqual is required to
consult and set out in its published qualifications regulatory framework how it intends
to exercise its new powers to impose a monetary penalty and recover costs.
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