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POLICING AND CRIME ACT 2009

EXPLANATORY NOTES

INTRODUCTION

1. These explanatory notes relate to the Policing and Crime Act 2009 (c. 26) which
received Royal Assent on 12 November 2009. They have been prepared by the Home
Office in order to assist the reader in understanding the Act. They do not form part of
the Act and have not been endorsed by Parliament.

2. The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, none is given.

BACKGROUND AND SUMMARY

3. The Act places a duty on police authorities to have regard to the public’s views
on policing in their area and for this duty to be recognised in inspections of police
authorities. The Act also gives statutory status and greater independence to the Police
Senior Appointments Panel to advise the Secretary of State as well as police authorities
on matters relating to senior officer appointments and succession planning. It also
includes measures related to collaborative working among police forces and police
authorities and repeals unused or uncommenced legislation.

4. The Act contains measures to protect vulnerable groups by including provisions which
aim to reduce the demand for prostitution and increasing police powers to close
premises associated with prostitution. The Act also includes measures to clarify the
circumstances in which sex offender prevention orders and foreign travel orders can be
applied for and allow the Criminal Records Bureau (CRB) to disclose ‘right to work’
checks to employers.

5. The Act contains provisions intended to prevent low-level crime and disorder by
introducing mandatory licensing conditions relating to alcohol; amending police
powers to deal with children drinking alcohol in public; introducing stricter provisions
for people who sell alcohol to children; providing for the mutual recognition of football
banning orders between Scotland, Northern Ireland and England and Wales. The Act
also introduces a specific injunction intended to reduce gang-related violence.

6. The provisions of the Act implement the main recommendations of the Asset Recovery
Action Plan (2007) and seek to strengthen the arrangements for recovery of assets
obtained through criminal means. The Act seeks to improve the arrangements for
judicial co-operation in relation to extradition and to streamline the process of
extradition. It also includes measures aimed at strengthening customs powers at the
border.

7. The Act contains provisions which implement the key recommendations of the
Independent Review of Airport Policing by requiring the majority of airports to agree
a local airport security plan with key stakeholders and allowing the police to recover
policing costs.
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8. Prior to the introduction of the Act in the House of Commons, the Government
undertook extensive consultation on possible measures for inclusion in the Act; the
consultation documents include Youth Crime Action Plan; From the Neighbourhood
to the National: Policing our Communities Together; Youth Alcohol Action Plan, Safe,
Sensible, Social – Consultation on further action.

OVERVIEW

9. Part 1 (Police reform) places an additional duty on police authorities to have regard to
the public’s views on policing in their area and to require Her Majesty’s Inspectorate of
Constabulary (HMIC) to report on this as part of their inspections of police authorities.
Part 1 also contains provisions relating to the appointment of senior officers and
establishes the Police Senior Appointments Panel on a statutory footing. Part 1 also
contains provisions aimed at improving the co-operation of police forces and authorities
at a regional and national level. These provisions were consulted on through the Policing
Green Paper – From the Neighbourhood to the National: Policing our Communities
Together published in July 2008.

10. Part 2 (Sexual offences and sex establishments) contains provisions aimed at reducing
the demand for prostitution and shifting the focus of enforcement from those working as
prostitutes to those who pay for sex. The provisions include a new offence of paying for
sex with someone who has been subject to exploitative conduct and give the courts the
power to make premises closure orders where there is evidence of the premises being
used for activities relating to certain prostitution and pornography offences. Provisions
are also included which amend the existing offences of kerb-crawling and persistent
soliciting so that offenders can be prosecuted for these offences without the need
to prove “persistence”. These provisions implement recommendations from Tackling
the Demand for Prostitution: A Review. Measures also include the creation of orders
requiring attendance at meetings, which can be used by courts as an alternative to a fine
for those convicted of loitering or soliciting contrary to section 1 of the Street Offences
Act 1959.

11. In addition, Part 2 of the Act amends the civil orders that can be imposed on sex
offenders; in particular foreign travel orders which can be imposed to prevent convicted
sex offenders from travelling abroad. The provisions extend the maximum duration of
such an order from six months to five years, allow for the removal of passports from
those who are banned from worldwide travel and extend the maximum age of a child
who must be at risk from the offender before such an order can be made from 16 to 18.
Part 2 also increases the maximum sentence on indictment for failure to comply with a
notice relating to encrypted information in relation to ‘a child indecency case’ to five
years imprisonment. Part 2 also changes how lap dancing is licensed so that it is treated
in the same way as other sex establishments.

12. Part 3 (Alcohol misuse) contains provisions intended to reduce alcohol misuse by
amending police powers to deal with young people drinking alcohol in public. Part
3 also introduces stricter provisions for people who sell alcohol to young people and
new powers to allow members of a licensing authority to act as interested parties
and make representations. There are also provisions allowing the Secretary of State
to create, through secondary legislation, mandatory licensing conditions relating to
alcohol. These provisions have been consulted on in the Government publications Youth
Alcohol Action Plan and Safe, Sensible, Social – Consultation on further action’.

13. Part 4 (Injunctions: gang-related violence) contains provisions which allow the police
or a local authority to apply to a county court or the High Court for an injunction against
an individual for the purposes of preventing gang-related violence. The Government
intends these provisions to serve the purpose of:

• preventing acts of serious violence from occurring;
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• breaking down gang culture and preventing younger gang members’ behaviour
from escalating;

• providing an opportunity for local agencies to engage with gang-members and
develop effective strategies for them to exit the gang.

14. Part 5 (Proceeds of crime) contains provisions which give police, other law enforcement
agencies, and prosecutors additional powers to improve the recovery of criminal assets.
These powers include enabling law enforcement authorities to search a vehicle for
cash that is suspected to have been obtained through, or intended for use in, unlawful
conduct, and to obtain the forfeiture of detained cash without a magistrates’ court order
in uncontested cases. Part 5 introduces new powers to allow for the search and seizure
and retention of property that might be sold in satisfaction of a confiscation order. The
limitation period for bringing proceedings for the civil recovery of property obtained
through unlawful conduct is extended from 12 to 20 years.

15. Part 6 (Extradition) contains provisions to ensure that the UK is in a position to execute
European Arrest Warrant (EAW) alerts transmitted via the second generation Schengen
Information System (SIS II). These provisions also enable a European Union Member
State which has made a request for provisional arrest to apply for an extra 48 hours
in which to formally issue an EAW. A provision also allows preliminary and remand
hearings conducted under the Extradition Act 2003 to take place by video link and
without the consent of the person whose extradition is sought. The Act also amends and
clarifies a number of provisions within the Extradition Act 2003 on temporary surrender
in relation to incoming and outgoing extradition requests.

16. Part 7 (Aviation security) contains provisions for a new process designed to enhance
airport security planning by ensuring airports undertake an assessment of the threats to
the airport and draw up a risk register. It also makes provision about the payment of the
costs of policing at airports. These provisions implement the recommendations in the
Independent Review of Airport Policing in 2006.

17. Part 8 (Chapter 1: safeguarding vulnerable groups and criminal records) contains
provisions which change the name of the Independent Barring Board to the Independent
Safeguarding Authority (ISA) and enable volunteers who initially become registered
with the ISA to be charged a fee when they move into paid activity. Provisions also
make changes relating to the checking of school governors in particular.

18. Chapter 1 also includes provisions allowing the Criminal Records Bureau to supply
criminal convictions certificates to employers and to include “right to work”
information on standard and enhanced disclosures. Provisions also enable the Secretary
of State to prescribe other methods of verification of identity for such certificates and
determine the form, content and manner of application forms under Part V of the Police
Act 1997 and the Safeguarding Vulnerable Groups Act 2006.

19. Provisions in Part 8 (Chapter 2: other) amend powers of Revenue and Customs officers
and UK Border Agency staff to open and examine international postal packets for
the purpose of preventing smuggling. They also give wider powers to Revenue and
Customs officers to question travellers and require the production of passports and
travel documents for customs purposes. The changes also confirm that criminal cash
crossing frontiers is “goods” for customs purposes and prohibit the importation of false
identity documents. There are also provisions to clarify the respective powers of the
Scottish Executive and the UK Government to ban offensive weapons to ensure import
controls are consistent across the UK. Since Royal Assent of the Borders, Citizenship
and Immigration Act in July 2009, designated officers within the UK Border Agency
also have the power to carry out customs functions.

20. Miscellaneous - Chapter 2 also includes provisions to ensure that those subject to
football banning orders in England and Wales are banned from attending regulated
football matches in Scotland and Northern Ireland.
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21. Part 8 (Chapter 2: other) contains a provision to place the Scottish Drugs Enforcement
Agency (SCDEA) and the Serious Organised Crime Agency on the same footing as
police forces in terms of dealing with an armed threat and purchasing and storing
CS sprays and firearms. There is also provision to confirm that the SCDEA can
obtain a warrant under section 23(3) of the Misuse of Drugs Act 1971. The provisions
further allow for providers of probation services to become responsible authorities on a
Crime and Disorder Reduction Partnership (CDRP) in England or Community Safety
Partnership (CSP) in Wales and places CDRPs and CSPs under a statutory duty to
formulate and implement a strategy for the reduction of re-offending in their area. There
are also several repeals of unused or uncommenced legislation.

TERRITORIAL EXTENT AND APPLICATION

22. Section 115 sets out the territorial extent of the Act. This Act extends to England
and Wales. In addition some parts extend to Northern Ireland and Scotland. Any
amendment, repeal or revocation made by this Act has the same extent as the provision
amended, repealed or revoked unless otherwise specified in section 115 or Schedule 7
or 8.

Territorial Application: Wales

23. The Act applies to Wales in the same way as to England. However, in Wales, section 27
and Schedule 3 (on lap dancing) will be commenced by order of the Welsh Ministers
and it will be for Welsh Ministers to exercise the order making powers specified in
those provisions.

Territorial Application: Scotland

24. The consent of the Scottish Parliament was sought on 4 March 2009 for the provisions
in the Act that trigger the Sewel Convention. These provisions relate to Football
Banning Orders, Extradition, and Proceeds of Crime. The Sewel Convention provides
that Westminster will not normally legislate with regard to devolved matters in Scotland
without the consent of the Scottish Parliament.

Territorial Application: Northern Ireland

25. The Act contains the following provisions that will apply to Northern Ireland. In
accordance with section 115 where this Act amends, repeals or revokes an Act which
applies to Northern Ireland the provision will extend to Northern Ireland.

• Paying for sexual services of a prostitute subjected to force etc (section 15)

• Amendments to the offence of kerb-crawling and persistent soliciting (section 20)

• Closure orders (section 21 and Schedule 2)

• Orders imposed on sex offenders (sections 22 to 25)

• The offence of persistently possessing alcohol in a public place (section 30)

• Provisions in Part 5 (Proceeds of crime) (sections 54, 57, 60, 63 to 66)

• Part 6 (Extradition)

• Part 7 (Aviation security)

• Safeguarding vulnerable groups (sections 90 to 92)

• The powers for the Secretary of State to prescribe the form, manner and contents
of an application under Part V of the Police Act 1996 (section 97)

• Prohibition on importation of offensive weapons (section 102)
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• Provisions on enforcement of the Football Spectators Act 1989 and the Police,
Public Order and Criminal Justice (Scotland) Act 2006 (sections 105(1) and (3) to
(5) and 106)

Part 1 – Police Reform

Public accountability

Section 1 Duty of police authorities in relation to public accountability

26. Section 1(1) inserts into the Police Act 1996 a requirement for police authorities, when
discharging any of their functions, to have regard to the views of the public in their
area concerning policing. This duty complements the duty of police authorities, under
section 96 of the Police Act 1996, to obtain the views of the public concerning policing.

27. The functions of a police authority, under section 6 of the Police Act 1996 and the
Police Authorities (Particular Functions and Transitional Provisions) Order 2008 (S.I.
2008/82) are as follows: securing the maintenance of an efficient and effective police
force; holding to account chief officers for the exercise of their functions; monitoring
the performance of their force in complying with the Human Rights Act 1998 and
in carrying out the local policing plan; securing that arrangements are made for their
force to co-operate with other forces in the interests of efficiency or effectiveness; and
promoting equality and diversity in their force. This section requires police authorities
to have regard to the views of the public in the execution of all these functions.

28. Section 1(2) has the effect that Her Majesty’s Inspectorate of Constabulary has a power
to carry out an inspection of, and report to the Secretary of State on, the new requirement
imposed on police authorities by section 1(1). This power sits alongside their power to
inspect and report on a police authority’s performance of its functions.

Appointments of senior officers

Section 2 Police Senior Appointments Panel

29. Section 2 inserts new sections 53B, 53C and 53D into the Police Act 1996. New
section 53B establishes a statutory Police Senior Appointments Panel (the Panel).
(Previously, there was a senior appointments panel which existed on a non-statutory
basis with the primary role of advising the Secretary of State about the appointment
of senior officers.)

30. The Panel will be constituted in accordance with arrangements made by the Secretary
of State. Under these arrangements, the Panel will consist of a chair and members
appointed by the Secretary of State as well as representative members nominated by the
Secretary of State, the Association of Police Authorities and the Association of Chief
Police Officers. These arrangements also include provisions about the proceedings of
the Panel and the issuing of annual (or other) reports.

31. The Secretary of State may make staff available to the Panel, pay fees to the independent
members appointed by the Secretary of State and defray expenses incurred by the Panel.

32. New section 53C sets out the functions of the Panel. The Panel will advise the Secretary
of State on any matter on which it is consulted by the Secretary of State in connection
with senior officer appointments, on consents to deputy chief constables and assistant
chief constables fulfilling the role of the chief constable for a period exceeding three
months, and on consents for the second most senior officer in the City of London police
to act as Commissioner for a particular period.

33. The Panel will advise the Secretary of State and police authorities about matters relating
to succession planning. New section 53C(2) gives the Panel the function of advising
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about ways to increase the pool of potential candidates for senior officer appointments,
and the training and development needs of such potential candidates.

34. The Secretary of State may refer a report made by Her Majesty’s Inspectors of
Constabulary to the Panel, and following such a referral the panel will provide advice
to the Secretary of State and police authorities on any matters it thinks appropriate in
connection with the training and development needs of senior officers, and other matters
relating to senior officers.

35. Under new section 53D, the Secretary of State has the power to confer additional
functions on the Panel by order. Such an order may, in particular, confer advisory or
other functions on the Panel in connection with the appointment of senior officers.
Before making an order the Secretary of State must consult the Panel.

36. Subsection (2) amends section 54 of the Police Act 1996 by omitting subsection (3A).
This omission removes the ability of the Secretary of State to delegate certain functions
relating to senior officer appointments to the Chief Inspector of Constabulary.

37. Subsection (3) amends the Race Relations Act 1976 so that the Panel is listed in
Schedule 1A to that Act as subject to the general statutory duty. Therefore, in exercising
its functions, the Panel must have due regard to the need to eliminate unlawful racial
discrimination, and to promote equality of opportunity and good relations between
persons of different racial groups.

38. Subsection (4) amends the Freedom of Information Act 2000, so that the Panel is listed
in Schedule 1 to that Act. The Panel will therefore be a “public authority” for the
purposes of that Act.

Section 3 Regulations about senior officers

39. Section 3 enables regulations under section 50 of the Police Act 1996 to make provision
for payments to be made to senior officers who cease to serve before the end of their
fixed term appointment. It also enables such regulations to make provision with respect
to steps to be taken in connection with the appointment of senior officers, for example
by enabling the establishment of co-ordinated recruitment rounds for such officers.

Section 4 Metropolitan police force appointments

40. Previously, appointments to the ranks of Assistant Commissioner, Deputy Assistant
Commissioner and Commander in the Metropolitan police were made by the police
authority and the Commissioner had no role in these appointments. Section 4 amends
the relevant provisions of the Police Act 1996 to give the Commissioner a formal role
in these appointments which mirrors that of the Chief Constable in the appointment
of Deputy Chief Constable and Assistant Chief Constable in forces outside London.
Before making such an appointment, the police authority will be required to consult
the Commissioner.

Police co-operation

Section 5 Police collaboration

41. Section 5 replaces section 23 of the Police Act 1996 with 10 new sections that provide
for the creation of agreements between police forces and between police authorities
to collaborate. The new sections 23 to 23I confer power on chief officers and police
authorities in England and Wales to enter into collaboration arrangements.

42. New section 23 allows agreements to be made between chief officers of police forces
to carry out their functions through collaboration in the interests of the efficiency or
effectiveness of policing, where prior approval has been given by the police authorities
of the forces involved. Subsection (2) allows for a range of types of agreement about
the delivery of policing services (for example, operational policing services) by one or
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more police forces to one or more police forces. Subsection (3) allows for provisions
about certain police staff to be included in agreements and subsection (4) allows for
agreements to include arrangements for the transfer of direction and control of police
officers or police staff.

43. New section 23A allows collaboration agreements to be made between police
authorities in the interests of the efficiency or effectiveness of policing, following
consultation with the chief officers of their forces. Police authority collaboration
agreements can include arrangements for one or more police authorities to provide
support (examples of which are listed in subsection (3)) to one or more police authorities
or police forces. Subsection (4) specifies that provisions concerning the discharge
of functions of employees under the direction and control of a chief officer may be
included in police authority agreements with the approval of that chief officer.

44. New section 23B allows collaboration agreements between police forces or between
police authorities to include provisions about payments, which may, for example,
include payments in relation to costs for support provided and any arrangements for
liabilities or indemnities.

45. New section 23C provides that plans for collaboration agreements involving seven or
more forces or authorities must first involve consultation with the Secretary of State;
that agreements must be in writing; that they may include provisions which account
for different cases or circumstances (for example, an agreement might specify that the
transfer of direction and control may be dependent on the geographical location of
particular operations); that new agreements may vary existing agreements; and that
agreements may be terminated by an agreement between the parties to them.

46. New section 23D specifies that police authorities must establish accountability
arrangements for collaborations involving their own police force, including
consideration of co-operative arrangements (for example joint committees) with
another authority whose force is involved in the collaboration. Subsection (2)
stipulates that the police authorities should notify their chief officers of the proposed
accountability arrangements.

47. New section 23E provides that the parties to a collaboration agreement must publish
the agreement in full or else publish the fact that the agreement has been made and such
details as they think appropriate. It also provides that chief officers must publish the
accountability arrangements that will apply to police force collaborations.

48. New section 23F provides that the Secretary of State may issue guidance about
collaboration agreements or related matters. This is expected to include guidance on
best practice in accountability and governance structures in collaborations of different
kinds.

49. New section 23G outlines the types of direction which the Secretary of State may
give about collaboration agreements. These include directions to enter into, to consider
entering into or not to enter into an agreement or directions about the terms of
agreements. The directions may apply to particular agreements, types of agreements or
all agreements.

50. New section 23H allows the Secretary of State to terminate existing agreements by
notice to the parties.

51. New section 23I defines terms used in sections 23 to 23H. “Police force” is defined
to include the British Transport Police and the Civil Nuclear Constabulary and “chief
officer” and “police authority” are defined accordingly.

Section 6 Authorisations to interfere with property etc

52. Section 6 amends section 93 of the Police Act 1997 (authorisations to interfere with
property etc).
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53. Section 6(2) and (4) inserts new subsections (3)(za) and (3A) into section 93 of the
Police Act 1997. They permit an authorising officer within section 93(5)(a)–(c) to grant
an authorisation to interfere with property on an application made by a member of the
officer’s own police force (“the authorising force”) or by a member of another police
force (“a collaborative force”). Such authorisations may be granted to a member of
another force if the chief officers of the forces in question are parties to an agreement
under section 23(1) of the Police Act 1996 (“police force collaboration agreements”)
which provides for them.

54. Section 6(5) amends section 93(6) of the Police Act 1997 so that an authorising officer
from the authorising force may authorise property interference in the officer’s own force
area or that of a collaborative force subject to the terms of the relevant police force
collaboration agreement.

Section 7 Authorisations for obtaining and disclosing communications data

55. Section 7 amends Chapter 2 of Part 1 of the Regulation of Investigatory Powers Act
2000 (“RIPA”) (acquisition and disclosure of communications data).

56. Section 7(2) inserts new subsections (3A)–(3I) into section 22 of RIPA. They permit
a person who is a designated person by reference to an office, rank or position
with a police force (“the authorising force”) to grant an authorisation for persons
holding offices, ranks or positions with another police force (“a collaborative force”)
to obtain communications data under RIPA. Such authorisations can be granted if
the chief officers of the authorising and collaborative forces are parties to a police
force collaboration agreement which provides for them. Police force collaboration
agreements are agreements made under section 23(1) of the Police Act 1996, as regards
police forces in England or Wales, or section 12(1) of the Police (Scotland) Act 1967,
as regards police forces in Scotland.

57. Section 7(4) inserts new subsections (3A)–(3F) into section 23 of RIPA. They permit a
person holding an office, rank or position with a police force (the “notifying force”) to
issue a notice under section 22(4) of RIPA requiring the disclosure of communications
data to a person holding an office, rank or position with another police force (“a
collaborative force”). Such notices can be issued if the chief officers of both forces
are parties to a police force collaboration agreement which provides for them. Police
force collaboration agreements are agreements made under section 23(1) of the Police
Act 1996, as regards police forces in England or Wales, or section 12(1) of the Police
(Scotland) Act 1967, as regards police forces in Scotland.

58. New subsection (3C) provides that references in new subsections (3A) and (3B) to a
police force are references to:

• any police force maintained under section 2 of the Police Act 1996;

• the metropolitan police force; and,

• the City of London police force.

59. New subsection (3F) provides that references in new subsections (3D) and (3E) to a
Scottish police force are references to a police force maintained under or by virtue of
section 1 of the Police (Scotland) Act 1967.

Section 8 Authorisations for covert human intelligence sources: conditions

60. Section 8 amends section 29 of the Regulation of Investigatory Powers Act (‘RIPA’).
Section 29(2)(c) of RIPA provides that arrangements must exist for a covert human
intelligence source’s case which satisfy the requirements of subsection (5). Under
section 29(5) and (9), these arrangements cannot be divided between different public
authorities unless the activities of the covert human intelligence source are for the
benefit of each of those public authorities. The new provisions require arrangements
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equivalent to those in section 29(5) of RIPA to be in force in relation to sources
of police collaborative units comprising two or more police forces. Under the new
provisions, these equivalent arrangements could be divided between the police forces
in a collaborative unit provided the chief officers of the forces in question had made
a collaboration agreement permitting this to happen. The new provisions apply either
to police forces in England and Wales which have made a collaboration agreement
to this effect under section 23(1) of the Police Act 1996, or to Scottish police forces
which have made a collaboration agreement to this effect under section 12 of the Police
(Scotland) Act 1967.

Section 9 Authorisations for surveillance etc

61. Section 9 amends section 33 of RIPA (rules for grant of authorisations).

62. Section 9(3) inserts new subsections (1ZA) to (1ZF) into section 33 of RIPA. They
permit a person who is a designated person for the purposes of section 28 (authorisation
of directed surveillance) or section 29 (authorisation of covert human intelligence
sources) of RIPA by reference to his or her office, rank or position with a police force
(“the authorising force”) to grant an authorisation under either of those sections on
an application made by a member of another police force (“a collaborative force”).
Such authorisations can be granted if the chief officers of the forces in question are
parties to a police force collaboration agreement which provides for them. Police force
collaboration agreements are agreements made under section 23(1) of the Police Act
1996, as regards police forces in England or Wales, or section 12(1) of the Police
(Scotland) Act 1967, as regards police forces in Scotland.

63. Section 9(5) inserts new subsections (3ZA) to (3ZF) into section 33 of RIPA. They
permit a person who is a senior authorising officer by reference to a police force
(“the surveillance authorising force”) to grant an authorisation for the carrying out of
intrusive surveillance on an application made by a member of another police force
(“a collaborative force”). Such authorisations can be granted if the chief officers of
the forces in questions are parties to a police force collaboration agreement which
provides for them. New subsections (3ZA) to (3ZF) also permit authorisations for the
carrying out of intrusive surveillance in respect of residential premises to be granted of
residential premises in an area which is the area of operation of the collaborative force
and is specified in relation to members of that force in the collaboration agreement.

64. Section 9(6) inserts new subsections (5A) and (5B) into section 33. New
subsection (5A) provides that references to a police force in new subsections (1ZA) to
(1ZC) and (3ZA) to (3ZC) are references to:

• any police force maintained under section 2 of the Police Act 1996;

• the metropolitan police force; and,

• the City of London police force.

New subsection (5B) provides that references to a Scottish police force in new
subsections (1ZD) to (1ZF) and (3ZD) to (3ZF) are references to a police force
maintained under or by virtue of section 1 of the Police (Scotland) Act 1967.

Section 10 Police officers engaged on service outside their force etc

65. Section 97 of the Police Act 1996 deals with a police officer’s status while on relevant
service, which is service outside the officer’s force. For an officer to be on relevant
service, he must be on service falling within section 97(1). To date, the approach to
section 97 has been to amend it on a case by case basis to list the particular types of
service that are to constitute relevant service. Section 10 amends the Police Act 1996 to
provide for an order-making power to amend section 97 to add further types of service
which would constitute relevant service.
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66. This section also amends the Police Pensions Act 1976 to include an order-making
power to make the necessary related amendments to that Act. This is to ensure that
when a police officer is on relevant service, he or she will remain within the scope of
his or her police pension scheme.

67. Before making these orders, the Secretary of State is required to send a draft to the
Police Advisory Board for England and Wales and to take into consideration any
representations from that Board.

Section 11 Police equipment

68. Section 53 of the Police Act 1996 allows the Secretary of State to make regulations as
to standards of police equipment. Such regulations cannot be made unless the Secretary
of State considers it necessary to do so for the purpose of promoting the efficiency and
effectiveness generally of police forces (section 53(1B)). The amendments made by this
Act clarify that the definition of police equipment includes software and also enable
the section to be used in respect of one or more forces (at the moment regulations only
apply to all forces). Section 44 of the Railways and Transport Safety Act 2003 provides
that the Secretary of State may make regulations under section 53 of the Police Act
1996 which have effect in relation to the British Transport Police (including in relation
to Scotland). So the section also enables regulations to be made about software used by
the British Transport Police in England and Wales and Scotland.

Section 12 Police procedures and practices

69. Section 53A of the Police Act 1996 gives the Secretary of State the power to make
regulations requiring all police forces in England and Wales to adopt particular
procedures or practices. However, such regulations can be made only if Her Majesty’s
Chief Inspector of Constabulary is satisfied of various matters set out subsection (7).
These matters are that the adoption of the procedure or practice in question is necessary
in order to facilitate the carrying out by members of any two or more police forces
of joint or coordinated operations; that the making of the regulations is necessary for
securing the adoption of that procedure or practice and that securing the adoption of
that procedure or practice is in the national interest. This section amends section 53A
so that such regulations need not apply in respect of all the police forces in England and
Wales. It also amends the matters on which the Chief Inspector of Constabulary and the
Secretary of State must be satisfied before any regulations are made under section 53A,
by providing that regulations can be made if the procedure or practice in question is
necessary in order to promote the efficiency and effectiveness of a police force. Section
45 of the Railways and Transport Safety Act 2003 specifies that this section applies to
the British Transport Police.

Section 13 Police facilities and services

70. Section 57(3) of the Police Act 1996 allows the Secretary of State to make regulations
as to (common) specified facilities or services. Such regulations cannot be made unless
the Secretary of State considers it necessary to do so for the purpose of promoting
efficiency or effectiveness. Section 13 enables the section to be used in respect of one or
more forces (currently regulations must apply to all forces). Regulations cannot be made
without first the Secretary of State consulting representatives of Police Authorities and
Chief Officers.
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Part 2 – Sexual Offences and Sex Establishments

Prostitution

Section 14 Paying for sexual services of a prostitute subjected to force etc: England
and Wales

71. This section inserts a new section 53A into the Sexual Offences Act 2003. The new
section creates a strict liability offence which is committed if someone pays or promises
payment for the sexual services of a prostitute who has been subject to exploitative
conduct of a kind likely to induce or encourage the provision of sexual services
for which the payer has made or promised payment. The person responsible for the
exploitative conduct must have been acting for or in the expectation of gain for himself
or herself or another person, other than the payer or the prostitute.

72. Subsection (2) of the new section provides that it does not matter where in the world
the sexual services are to be provided. An offence is committed regardless of whether
the person paying or promising payment for sexual services knows or ought to know
or be aware that the prostitute has been subject to exploitative conduct. In other words
the offence is one of strict liability and no mental element is required in respect of the
offender’s knowledge that the prostitute was forced, threatened, coerced or deceived.

73. Subsection (3) states that a person engages in exploitative conduct if he or she uses
force, threats (whether or not relating to violence) or any other form of coercion, or if
he or she practices any form of deception.

74. Subsection (4) provides that the maximum penalty for this offence is a fine not
exceeding level 3 on the standard scale, currently £1000.

75. The terms of “prostitute”, “prostitution” and “payment” as used in this section are
defined in section 51 of the Sexual Offences Act 2003.

Section 15 Paying for sexual services of a prostitute subject to force etc: Northern
Ireland

76. Section 15 amends the Sexual Offences (Northern Ireland) Order 2008 so as to create
an offence in Northern Ireland which mirrors the offence created in England and Wales
by section 14.

Section 16 Amendment to offence of loitering etc for the purposes of prostitution

77. This section amends the offence of loitering or soliciting for the purposes of prostitution,
as set out in section 1 of the Street Offences Act 1959 (“the 1959 Act”). Under section 1
of the 1959 Act it was an offence for a “common prostitute” (whether male or female)
to loiter or solicit in a street or public place for the purpose of prostitution.

78. Subsection (2) removes the term “common prostitute” from section 1 of the 1959 Act,
but inserts the word “persistently” so that the offence is committed only if the person
acts persistently.

79. Persistent conduct is defined by the amendments made by subsection (3) as conduct
which takes place on two or more occasions in any three month period.

80. The amendments made by subsection (3)(b) mean that this offence is committed only
by those offering services as a prostitute, not by those receiving such services. (Those
receiving services may however be committing offences under section 19 or 20 of the
Act.)

81. Subsection (4) repeals section 2 of the 1959 Act, which allows a person cautioned for an
offence under section 1 of that Act to apply to a magistrates’ court to have the caution
removed from the police record.
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82. Subsection (5) provides that in deciding whether a person’s conduct is persistent any
conduct that took place before the commencement of this section will be disregarded.

Section 17 Orders requiring attendance at meetings and Schedule 1 Schedule to the
Street Offences Act 1959

83. Subsections (1) and (2) amend section 1 of the 1959 Act to introduce a new penalty for
those convicted of loitering or soliciting for the purpose of prostitution, allowing the
court to make a rehabilative order instead of imposing a fine or any other penalty.

84. The order will require the offender to attend a series of three meetings with a named
supervisor or another person directed by the supervisor. The purpose of the order is
to assist the offender, through attendance at those meetings, to address the causes of
their involvement in street prostitution and to find ways of ending that involvement.
The offender may be the subject of only one order at any time.

85. Subsection (3) inserts a new section 1A into the 1959 Act, and provides further details
about the new order.

86. An order can only be made if a suitable person has agreed to act as ‘supervisor’. A
person is only suitable to act as a supervisor if that person appears to the court to have
the appropriate qualifications or experience for helping the offender to make the best
use of the meetings.

87. The order must specify the local justice area in which the offender resides or will reside
while the order is in force. The order must also specify a date by which the three
meetings must take place. This must be no later than six months from the date the order
is made.

88. Specific details about the time, location and duration of the three meetings will not
be included in the order. These will be at the discretion of the supervisor, who is
responsible for making arrangements necessary to enable the three meetings to take
place and notifying the court that the order has been complied with.

89. Subsection (4) introduces Schedule 1 to the Act which inserts a new Schedule into the
1959 Act. This new Schedule makes further provision about the new order, including
the consequences of breach and the mechanism for amending an order.

90. Paragraph 1 of the new Schedule to the 1959 Act defines 'the offender' and ‘the
supervisor’ for the purposes of the Schedule and provides that a failure to attend any
meeting at the time and place directed by the supervisor constitutes failure by the
offender to comply with the order.

91. Paragraph 2 of the new Schedule states what will happen when it appears to the
supervisor that the offender has breached the order. Sub-paragraph (1) requires the
supervisor to notify a justice of the peace if the supervisor is of the opinion that the
offender has failed to comply with the order without reasonable excuse. If it appears
to the justice of the peace that the offender has failed to comply with the order, he
may issue a summons, under sub-paragraph (2), requiring the offender to appear at a
specified time at the appropriate court.

92. Paragraph 3 of the new Schedule deals with instances where the offender fails to appear
in answer to a court summons issued under paragraph 2. In such cases, the magistrates’
court may issue a warrant for the arrest of the offender, requiring the offender to be
brought before the appropriate court.

93. Paragraph 4 of the new Schedule sets out the powers of a magistrates' court when an
offender appears or is brought before it following a summons or warrant issued under
paragraph 2 or 3, and it is proved to the court's satisfaction that the offender has failed
to comply with the order without a reasonable excuse. In such cases, the court must
revoke the order, if it is still in force, and may deal with the offender for the original
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offence, taking into account the extent to which the offender complied with the order.
The court has the power to impose any penalty that would have been available to it if
the offender had just been convicted by the court of the original offence. This includes
making another order under new section 1(2A) of the 1959 Act. Breach of an order is
not in itself a criminal offence.

94. Under paragraph 4(4) a person sentenced under paragraph 4 may appeal against the
sentence to the Crown Court.

95. The procedure to be followed to change the supervisor specified in the order is set out
in paragraphs 5 and 6 of the new Schedule. It is only possible for the supervisor to be
changed if the current supervisor is unable to continue acting in that capacity.

96. The current supervisor, the offender, or a police officer may apply to the appropriate
court to specify a different supervisor in the order. If the court is satisfied that the
supervisor is unable to continue in his or her role, it must either amend the order to
include a different supervisor, or, if no other supervisor is available, revoke the order.
Any new supervisor must be a suitable person as defined in the new section 1A of the
1959 Act.

97. Paragraph 6 of the new Schedule provides that if the court revokes the order (because
no other supervisor is available) it can deal with the offender for the original offence,
imposing any penalty which would have been available to it if the offender had just
been convicted by the court of that offence. It cannot, however, impose another order
under new section 1(2A) of the 1959 Act and it must take into account the extent to
which the offender complied with the original order.

98. Paragraph 7 of the new Schedule deals with a change of local justice area specified in
the order. Both the offender and the supervisor are able to apply for the specified local
justice area to be changed to the area in which the offender resides or will reside. The
court must make the change following an application from the supervisor and may do
so following an application from the offender.

99. Paragraph 8 of the new Schedule provides that if a court proposes to change the
supervisor (or revoke the order) following an application under paragraph 5 made by a
person other than the offender, it must summon the offender to appear. If the offender
fails to attend in answer to the summons, the court may issue a warrant for the offender’s
arrest.

100. Paragraph 9 of the new Schedule provides for the detention of an offender when arrested
under a warrant issued under the Schedule (for example, following a breach of an
order and subsequent failure to answer a summons) if the offender cannot be brought
immediately before the court named in the warrant.

101. In such cases, the offender must be brought before any youth court (if the offender is
under 18) or any magistrates’ court (if the offender is 18 or over) as soon as practicable
following arrest and in any event before the end of the period of 72 hours beginning
with the time of the arrest.

102. If under 18, the offender must be detained in a place of safety within the meaning of the
Children and Young Persons Act 1933. Section 107 of that Act defines “place of safety”
as: a community home provided by a local authority or a controlled community home,
any police station, or any hospital, surgery, or any other suitable place, the occupier of
which is willing temporarily to receive a child or young person.

103. Paragraph 10 of the new Schedule specifies the procedure to be followed if the offender
is brought before a court other than that named in the warrant. The alternative court is
able either to order the release of the offender or to remand him to appear at a later date
before the appropriate court so named. Section 128 of the Magistrates' Court Act 1980
will apply with minor amendments. This section deals with the powers of magistrates’
courts to remand in custody or on bail.
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104. An offender committed to custody under paragraph 10 will be committed to prison,
unless he or she is aged under 18 at the time of committal, in which case he or she will
be committed to accommodation provided by or on behalf of a local authority.

105. Paragraph 11 of the new Schedule states the procedure for adjourning a hearing relating
to an offender held by either a youth court or other magistrates' court under the Schedule.

106. Paragraph 12 of the new Schedule deals with the process of notifying the offender, the
supervisor and the relevant court(s), following any change to the terms of the order.

Section 18 Rehabilitation of offenders: orders under section 1(2A) of the Street
Offences Act 1959

107. This section deals with rehabilitation periods for those given orders under the new
section 1(2A) of the 1959 Act.

108. Subsection (2) amends section 5 of the Rehabilitation of Offenders Act 1974 (“the 1974
Act”) to apply a specific rehabilitation period for those sentenced to an order under
section 1(2A) following conviction for loitering or soliciting. The rehabilitation period
is six months from the date of conviction.

109. Subsection (3) inserts a new subsection (3A) into section 6 of the 1974 Act. This
provides for a case in which an offender is dealt with again for the offence for which
the order was made, the rehabilitation period for the original sentence has ended and
the rehabilitation period for the new sentence ends later than that for the original order.
The effect is that the offender is not treated as a rehabilitated person under the 1974 Act
until the longer rehabilitation period has expired.

Section 19 Soliciting: England and Wales

110. This section creates a new single offence of soliciting. The section inserts a new section
in to the Sexual Offences Act 2003, which replaces both sections 1 and 2 of the Sexual
Offences Act 1985. These two sections currently cover the offences of kerb-crawling
in a street or public place (section 1) and persistent soliciting in a street or public
place (section 2) for the purposes of prostitution. Both activities require an element of
persistency in relation to the person kerb-crawling or soliciting in order for an offence
to have been committed or, in the case of kerb-crawling, for the soliciting to be shown
to be likely to cause nuisance or annoyance to the person solicited or nuisance to others
in the neighbourhood.

111. Subsection (1) of the new section states that it is an offence for a person in a street or
public place to solicit another person for the purpose of obtaining the person’s sexual
services as a prostitute. Subsection (2) makes it clear that a person in a street or public
place includes a person in a vehicle in a street or public place. The new section removes
the need for persistency making kerb-crawling or soliciting punishable on the first
occasion. In the case of kerb-crawling it also removes any requirement for the soliciting
to be shown to cause nuisance or annoyance to others. Subsection (3) provides that the
maximum penalty for this offence will be a fine not exceeding level 3 on the standard
scale, currently £1000.

Section 20 Soliciting: Northern Ireland

112. Section 20 amends the Sexual Offences (Northern Ireland) Order 2008 so as to create
an offence in Northern Ireland which mirrors the offence created in England and Wales
by section 19.
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Closure orders: sexual offences

Section 21 and Schedule 2 Closure orders

113. Section 21 and Schedule 2 insert a new Part into the Sexual Offences Act 2003 granting
the courts the power to close, on a temporary basis, premises being used for activities
related to certain sexual offences. Service of a closure notice by the police will prevent
anyone from entering or remaining on the premises, unless they regularly reside in or
own the premises, until a magistrates’ court decides whether to make a closure order. If
the court is satisfied that the relevant conditions are met, the court can make a closure
order for a period of up to three months. An application can be made for the closure
order to be extended but the total period for which a closure order has effect may not
exceed six months. For the purposes of the new Part, it does not matter if the offence or
offences were committed before, on or after the date that this section comes into force.

114. The provisions are very similar to those in Part 1 of the Anti-Social Behaviour Act
2003, which relate to closure orders in respect of premises where Class A drugs are
used unlawfully and Part 1A of that Act inserted by section 118 of, and Schedule 20
to, the Criminal Justice and Immigration Act 2008, which relate to closure orders in
respect of premises associated with persistent disorder or nuisance.

115. Schedule 2 inserts new Part 2A into the Sexual Offences Act 2003; sections 136A-136R.
New section 136A stipulates what offences under the Sexual Offences Act 2003 are
included in the meaning of specified prostitution offences (subsection (2)) and specified
pornography offences (subsection (3)).

116. Subsections (4) and (5) state at what point premises are being used for activities relating
to specified prostitution and pornography offences.

117. Subsection (6) states that references in the new Part to offences under the Sexual
Offences Act 2003 includes references to corresponding offences under the Army Act
1955, the Air Force Act 1955, the Naval Discipline Act 1957, and the Armed Forces
Act 2006.

Closure Notices

118. New section 136B stipulates who can authorise the issue of a closure notice and on
what grounds the issuing of a closure notice can be authorised.

119. Subsection (1) states that a member of a police force not below the rank of police
superintendent can authorise the issue of a closure notice if three conditions are met.

120. Subsections (2) to (5) state that the first condition is that the member of the police force
must have reasonable grounds to believe that during the relevant period the premises
were used for activities relating to one or more of the specified prostitution offences
and/or specified pornography offences. The relevant period is three months ending with
the day on which the officer is considering whether to authorise the issue of the notice.
This condition will not be met if only one person obtains all of the sexual services in
question.

121. Subsection (6) provides that the second condition is that the officer has reasonable
grounds for believing that the making of a closure order is necessary to prevent the
premises being used for activities related to one or more specified prostitution or
pornography offences.

122. Subsection (7) states that the third condition is that the local authority has been
consulted and that reasonable steps have been taken to establish the identity of any
person who resides on the premises or who has control of, responsibility for or an
interest in the premises.
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123. Subsection (8) ensures that an officer may authorise the issue of a closure notice for
premises where he believes that a closure order is necessary to prevent activities relating
to an offence from taking place, regardless of whether the officer believes the offence
has already been committed or not.

124. Subsection (9) provides that the authorisation for the issue of a closure notice may be
given orally or in writing, but should be confirmed in writing if given orally.

125. Subsection (10) provides that a closure notice can be authorised whether or not a person
has been convicted of a prostitution or pornography offence that the authorising officer
believes has been committed.

126. Subsection (11) enables the Secretary of State by regulations to exempt premises or
descriptions of premises from the application of this section.

127. New section 136C specifies the required contents of a closure notice and how it should
be served.

128. Subsection (1) stipulates what information the closure notice must contain. Subsections
(2) to (5) state the requirements in relation to service of the notice. A constable must
serve the notice by attaching a copy to at least one prominent place on the premises and
any outbuildings, fixing it to each normal means of access to the premises and so far as
is reasonably practicable giving it to people identified as residing in or having control
of, responsibility for or an interest in the property. A constable must also serve the
notice on any person who occupies any other part of the building in which the premises
are located if their access will be impeded by a closure order unless it is not reasonably
practicable to do so.

129. Subsection (6) states that an officer may use reasonable force to enter premises if
necessary in order to effect service of the notice in accordance with subsection (3)(a)
to (c).

130. Subsections (7) and (8) provide that a closure notice has effect until an application for
a closure order is determined by the court, save that if an application for a closure order
is adjourned, the closure notice ceases to have effect unless the court makes an order
extending it until the end of the period of adjournment.

131. New section 136D provides the power to make closure orders.

132. Under subsection (1), once a closure notice has been issued, a constable must apply to
the magistrates’ court for the making of a closure order.

133. Subsection (2) states that the effect of the closure order is to close the premises
altogether, including to owners and residents, for up to three months. New
section 136E(3) enables the court to include provisions in the order relating to access
to any other part of the building in which the premises are situated.

134. Subsection (3) provides that the court must hear the application within 48 hours after
the notice was served.

135. Subsections (4) to (10) stipulate the test which must be met before the court makes a
closure order. As well as being satisfied that the premises have been used for activities
relating to a specified prostitution and/or pornography offence(s) in the three months
prior to the issue of the closure notice, the court must be satisfied that the making of the
order is necessary to prevent the premises being used for activities relating to relevant
offences in the future. The court must also be satisfied that before the issue of the closure
notice was authorised, reasonable steps were taken to establish the identity of any person
who resides on the premises or who has control of or responsibility for or an interest in
the premises, and that any such persons have been given a copy of the closure notice
if reasonably practicable to do so. Subsection 136D(6) excludes premises where only
one person has obtained all the sexual services in question.
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136. A closure order may be made whether or not the court is satisfied (for the purposes of
the second condition) that the offence or offences have been committed or are yet to be
committed. Either will suffice. It is also immaterial whether a person has been convicted
of any specified prostitution or pornography offence where the court is satisfied that
such an offence has been committed (subsections (11) and (12)).

137. New section 136E contains supplementary provisions relating to the making of closure
orders.

138. Subsection (1) allows the court to adjourn the hearing for up to 14 days to allow the
occupier or someone else with an interest in the property to show why an order should
not be made, for example because the problems have ceased or the persons causing the
problems have been evicted.

139. The court can order that the closure notice continues to have effect during this period
(subsection (2)).

140. Subsection (4) means the closure order can be made in respect to the whole or any part
of the premises for which the closure notice was issued.

Enforcement

141. New section 136F applies when a closure order is made.

142. Subsection (2) allows a constable or any other person authorised by the chief officer of
police to enter the property and secure it against entry by any other person.

143. Subsection (3) requires a constable or authorised person to produce evidence proving
their identity and authority if asked to do so by either the owner, occupier or other
person in charge of the premises.

144. Subsection (4) allows a constable or authorised person to enter the premises at any time
to carry out essential maintenance or repairs. Subsection (5) provides a constable or
authorised person with the power to use reasonable force for these purposes and for
entering and securing the premises under subsection (2).

145. New section 136G creates the offences of remaining on or entering premises contrary
to the terms of a closure notice (subsection (1)) or order (subsection (2)) without
reasonable excuse (subsection (3)) or of obstructing a constable or authorised person
carrying out certain functions under this Part (subsection (4)).

146. Subsection (5) provides that the maximum penalty for these offences is a level five fine,
currently £5000, imprisonment for 51 weeks or both. For offences committed before
the commencement of section 281(5) of the Criminal Justice Act 2003, or in Northern
Ireland, the penalty should be read as six months rather than 51 weeks imprisonment.

Extension and discharge of closure order

147. New section 136H allows the police to apply for an extension to a closure order.

148. Subsection (1) provides that an application for an extension may be made at any time
before the end of the period for which the closure order is made.

149. Subsection (2) provides that such an application must be authorised by a superintendent
(or police officer of higher rank) who can only authorise the application if two
conditions are met (subsection (3)). These conditions are that the officer has
reasonable grounds for believing that the extension of the order is necessary for the
purpose of preventing the premises being used for activities related to any of the
specified prostitution or pornography offences (subsection (4)), and is satisfied that
the local authority has been consulted about the intention to make the application
(subsection (5)).
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150. Under subsection (6) if a complaint is made a justice of the peace (or, in Northern
Ireland, a lay magistrate) may issue a summons requiring any person on whom the
initial closure notice was served or any person who may have an interest but was not
previously served with the closure order to appear before the magistrates’ court.

151. Subsection (7) states the persons on whom a notice (stating the date, time and place of
the hearing) must be served if a summons is issued.

152. New section 136I makes further provision regarding the extension of closure orders.

153. Subsection (2) provides that where an application is made by the police for an extension
to a closure order, the court can grant an extension of no more than three months
(subsection (3)) if it is satisfied that it is necessary to prevent the premises being used
for activities related to any of the specified prostitution or pornography offences.

154. Subsection (4) provides that the total period for which a closure order has effect may
not exceed six months. Therefore, if an initial closure order of three months is made,
that order can be extended for a maximum of three more months.

155. Subsection (5)allows the court to include in the order such provision as it thinks
appropriate relating to access to any other part of a building or other structure in which
the premises are situated.

156. Under subsection (1) of new section 136J a constable, the local authority, persons on
whom the closure notice was served or any other person with an interest in the closed
premises may apply by way of complaint for the order to be discharged at any time.

157. Subsection (2) provides for a court to issue a summons to require a constable to appear
before the magistrates’ court where the application to discharge the order was not made
by the police.

158. Subsection (3) provides that a court may not discharge a closure order unless it is
satisfied that the order is no longer necessary to prevent the premises being used for
activities related to any of the specified prostitution or pornography offences.

159. Subsection (4) specifies who must be served with a notice (stating the date, place and
time at which the complaint will be heard) where a summons is issued by the court.

Appeals

160. New section 136K allows for appeals to the Crown Court against a closure order being
made or extended or against a refusal to make or discharge one.

161. Subsection (1) states who can appeal against the making, extension or refusal to
discharge a closure order.

162. Subsection (2) states who can appeal against a decision not to make or extend an order
or the discharge of a closure order.

163. Subsection (3) states that an appeal must be made before the end of the period of 21
days beginning with the day on which the order or decision is made.

Access to other premises

164. New section 136L allows a court to make an order concerning access to any part of a
building or structure in which closed premises are situated, where the part itself is not
affected by a closure order (subsection (1)).

165. Subsection (2) allows a person who occupies or has an interest in such a part to apply to
the court for an order enabling him, for example, to retain access to it (particularly if the
closure order has rendered access to his part of the building or structure more difficult
or impossible). Subsection (3) sets out who must be served with notice of the hearing.
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166. Under subsection (4) the court may make such order as it thinks appropriate in relation
to access to any other part of the building or structure in which the closed premises
are situated.

Reimbursement of costs

167. New section 136M allows the court to make an order that the owner of the premises
must reimburse any costs incurred by the police or local authority in clearing, securing,
repairing or maintaining the premises.

Exemption from liability for certain damages

168. New section 136N creates a partial exemption from liability in damages for the police
or any authorised person carrying out their functions under these provisions. Under
subsection (3) it does not extend to any acts in bad faith or acts which are in breach of
the duty of public authorities to exercise their functions compatibly with the Convention
rights.

Compensation

169. New section 136O allows for compensation payments to be made by the court out of
central funds where the court is satisfied that a person has suffered financial loss in
consequence of a closure notice or order.

170. Subsections (2) to (4) set out the procedure for applying for compensation and imposes
a time limit for the making of such an application.

171. Subsection (5) allows the court to order the payment of compensation where it is
satisfied that:

• a person has suffered financial loss as a result of a closure notice being issued or
a closure order having effect;

• the person is not associated with the use of the premises for activities related to
specified pornography or prostitution offences;

• if the person is the owner or occupier, that the person took reasonable steps to
prevent that use; and

• it is appropriate in all the circumstances to compensate the person for that loss.

General

172. Under new subsection (1) of section 136P, the Secretary of State may issue statutory
guidance relating to the discharge of any functions under Part 2A by the police or a
person authorised by the chief officer of police.

173. Subsection (2) requires a person discharging a function to which this guidance relates
to have regard to such guidance.

174. New section 136Q allows the Secretary of State to amend these provisions by order to
allow persons other than police officers (for example local authorities) to issue closure
notices.

175. New section 136R defines the terms used in the new Part.

Orders imposed on sex offenders

Section 22 Time limits

176. Subsections (1) and (2) amend the Sexual Offences Act 2003 to expressly disapply
section 127 of the Magistrates’ Courts Act 1980 in relation to applications for civil
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orders made under Part 2 of the Sexual Offences Act 2003. Consequently, the provision
confirms that the requirement imposed by section 127, that some evidence provided in
support of an application for an order must relate to conduct that has occurred within
the six months prior to the application being made, does not apply to these civil orders.

177. Subsection (3) makes an equivalent amendment to exclude Article 78 of the
Magistrates’ Court (Northern Ireland) Order 1981 from applying to applications made
for these civil orders in Northern Ireland.

Section 23 Foreign travel orders: grounds

178. Subsection (1) amends any reference to children under 16 in sections 115 and 116 of
the Sexual Offences Act 2003 to children under 18. The effect of this is that it raises
the age of a child that must be at risk in order for a foreign travel order to be made. It
also alters the criteria determining which offenders qualify for a foreign travel order, to
include those that have committed sexual offences against children under 18, not just
those that have committed offences against children under 16.

179. Subsection (2) provides that these amendments apply in relation to the making,
variation, renewal or discharge of foreign travel orders after the commencement of this
section.

Section 24 Foreign travel orders: duration

180. Subsection (1) amends section 117 the Sexual Offences Act 2003 to extend the
maximum duration of a foreign travel order from six months to five years, in England
and Wales, and Northern Ireland.

181. Subsection (2) provides that this amendment applies to the making, variation or renewal
of a foreign travel order after this section has been commenced.

Section 25 Foreign travel orders: surrender of passports

182. Subsection (2) inserts a new section 117A into the Sexual Offences Act 2003 to require
offenders who are subject to a foreign travel order that prohibits them from travelling
anywhere outside the UK to surrender their passports at a police station specified in
the order.

183. This section also requires the police to return any passport as soon as reasonably
practicable after the relevant Foreign Travel Order has ceased, unless that passport is
a foreign passport or a passport issued by an international organisation and it has been
returned to the authorities outside the United Kingdom which issued the passport.

184. Subsection (3) amends section 122 of the Sexual Offences Act 2003 to create a new
offence of failing to comply with a requirement to surrender a passport.

185. Subsection (4) provides that this amendment made by subsection (2) applies to the
making, variation or renewal of a foreign travel order after this section has been
commenced.

Indecent photographs of children

Section 26 Penalty for contravening notice relating to encrypted information

186. Section 26 amends section 53 of the Regulation of Investigatory Powers Act 2000
(RIPA) (failure to comply with notice relating to encrypted information). Section 53
RIPA makes it an offence to knowingly fail to comply with a notice given under
section 49 RIPA. Such notices impose disclosure requirements in relation to protected
information. Under section 53(5A) the maximum sentence on indictment for failing to
comply with a section 49 notice is five years in a national security case or two years
in any other case.
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187. Section 26(2) amends subsection (5A)(a) of section 53 of RIPA so that a maximum
sentence of five years’ imprisonment is available in relation to ‘a child indecency case’,
as well as in relation to a national security case.

188. Section 26(3) adds new subsections (6) and (7) to section 53 of RIPA. New
subsection (6) says that a ‘child indecency case’ is one in which the grounds for issuing
a notice relating to encrypted information were or included a belief that the notice
was necessary for the purpose of preventing or detecting an offence under any of the
provisions listed in subsection (7). New subsection (7) specifies five offences relating
to showing, taking or possessing an indecent photograph of a child.

189. Section 26(4) states that the amendments made by this section apply in relation to cases
in which the section 49 notice was given after the commencement of this section.

190. Schedule 7 paragraph 25 adds the offences in sections 53 and 54 RIPA (contravention
of notice relating to encrypted information or tipping off in connection with such a
notice) to Schedule 5 of the Sexual Offences Act 2003. This means that sexual offences
prevention orders can be imposed on people convicted of these offences where a court
is satisfied that it is necessary to make such an order for the purpose of protecting
the public or any particular members of the public from serious sexual harm from the
offender.

Sex establishments

Section 27 Regulation of lap dancing and other sexual entertainment venues etc

191. This section inserts a new category of “sex establishment” called a “sexual
entertainment venue” into Schedule 3 to the Local Government (Miscellaneous
Provisions) Act 1982 (the “1982 Act”). This will bring the licensing of lap dancing and
pole dancing clubs and other similar venues under the regime set out in the 1982 Act,
which is currently used to regulate establishments such as sex shops and sex cinemas.

192. The section would insert a new paragraph 2A into Schedule 3 to the Local Government
Act 1982.

193. Sub-paragraphs (1), (2), (12) and (14) of the new paragraph define a “sexual
entertainment venue” as premises where relevant entertainment is provided, or
permitted to be provided, by or on behalf of the organiser in front of a live audience for
the financial gain of the organiser or entertainer. “Relevant entertainment” may take the
form of a live performance or live display of nudity and must be of such a nature that,
ignoring financial gain, it must reasonably be assumed to have been provided solely or
principally for the purpose of sexually stimulating any member of the audience. Sub-
paragraph (14) states that an audience can consist of just one person.

194. Sub-paragraph (3) specifies that the following are not sexual entertainment venues for
the purpose of the Schedule:

• sex shops and sex cinemas;

• any premises that at the time in question:

— has not provided relevant entertainment on more than 11 occasions within the
previous 12 months;

— no such occasion has begun within the period of one month beginning with the
end of any previous occasion; and

— no such occasion has lasted for more than 24 hours

• other premises exempted by order of the Secretary of State, or in Wales the Welsh
Ministers (sub-paragraph (3)(c)). In addition, under sub-paragraph (6) they may

21

http://www.legislation.gov.uk/id/ukpga/2009/26/section/26/2
http://www.legislation.gov.uk/id/ukpga/2009/26/section/26/3
http://www.legislation.gov.uk/id/ukpga/2009/26/section/26/4
http://www.legislation.gov.uk/id/ukpga/2009/26/schedule/7
http://www.legislation.gov.uk/id/ukpga/2009/26/section/27


These notes refer to the Policing and Crime Act 2009
(c.26)  which received Royal Assent on 12 November 2009

also make an order that certain types of performances or displays of nudity are not
to be treated as relevant entertainment for the purposes of the Schedule.

195. Sub-paragraph (4) states that the Secretary of State, or in Wales the Welsh Ministers,
may by order amend or repeal sub-paragraph (3)(b) which is the provision excluding
premises which provide relevant entertainment infrequently (i.e. less than eleven times
in 12 months etc). However, by sub-paragraph (5), the power cannot be used to increase
the number or length of occasions in any period that relevant entertainment can be
provided, or provide for shorter intervals between such occasions, than this provision as
originally enacted will allow. For example, the order making power could not be used
to allow premises to provide relevant entertainment 20 times a year.

196. Sub-paragraphs (7) to (11) make provision relating to the exercise of the order making
powers described in sub-paragraphs (3), (4) and (6). In particular, the power to make an
order under sub-paragraphs (3) and (6) are subject to the negative resolution procedure,
while the power to make an order under sub-paragraph (4) regarding infrequent
entertainment is subject to the affirmative resolution procedure.

197. Sub-paragraph (13) stipulates that it is the organiser that “uses” any premises as a sexual
entertainment venue. It is therefore the organiser that must apply for a licence under the
1982 Act. “Organiser” is defined in sub-paragraph (14) as any person who is responsible
for the organisation or management of the relevant entertainment or the premises.

198. Sub-paragraph (14) provides various definitions including the meaning of “nudity” in
the cases of men and women. The definition of “premises” expressly excludes private
dwellings to which the public are not admitted. Sub-paragraph (14) also states that
it does not matter whether the financial gain arises directly or indirectly from the
performance or display or whether it is the person providing the entertainment who
receives the benefit or some other person. Therefore, for example, it should not matter
whether those admitted to the premises pay for admission to, or membership of, the
club.

199. Subsection (4) is consequential on subsection (10). Subsection (10) inserts a new
paragraph 27A into Schedule 3 to the 1982 Act. It makes provision for certain premises
to be deemed to be sexual entertainment venues. This is necessary due to the operation
of paragraph 2A(3)(b), which stipulates circumstances when premises are not to be
considered sexual entertainment venues for the purposes of this schedule, even though
they may have a licence to operate as such (for example, if they have only just
started operating as a lap dancing club). Paragraph 27A provides that if premises
have a sexual entertainment venue licence and they would be categorised as a sexual
entertainment venue but for the exemption in paragraph 2A(3)(b) for infrequent events,
the premises are deemed to be a sexual entertainment venue for the duration of the
licence irrespective of how frequently relevant entertainment is provided. Paragraph
27A(3) states that a local authority must cancel a licence held by someone using such
premises if asked to so in writing by the licence holder.

200. Subsection (5) substitutes paragraph 12(3)(c) of Schedule 3 to the 1982 Act, which
deals with refusal of licences, to allow local authorities to set a limit on the number
of sex establishments of a particular type in a locality, as well as the number of
sex establishments generally, and to refuse a licence on the basis that the number of
establishments in the locality is equal to or exceeds the number which the authority
considers appropriate.

201. Subsection (6) amends paragraph 13(2) and (3) of Schedule 3 to the 1982 Act which
provides local authorities with the power to prescribe in regulations standard terms and
conditions for sex establishment licences. The amendments allow local authorities to
impose different standard conditions on a sexual entertainment venue compared with
other kinds of sex establishment, such as a sex shop. Copies of any regulations made
by a local authority under paragraph 13 of Schedule 3 must be supplied by the local
authority upon request and payment of a reasonable fee.
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202. Subsection (7) ensures that the local authority will be able to charge a fee for
applications to vary a licence granted under the 1982 Act. Indeed, a reasonable fee set
by the local authority is also payable for the grant, renewal or transfer of a licence under
the 1982 Act.

203. Subsection (8) inserts a new paragraph 25A into Schedule 3 to the 1982 Act that
stipulates the procedure by which the police and local authority officers can, when
acting under the authority of a warrant issued under paragraph 25(4), seize property
from premises. The court can then order that property be forfeited following a
conviction for an offence under either paragraph 20 (enforcement) or 23 (offences
relating to persons under 18) of the 1982 Act. The provisions largely replicate those
inserted by the Greater London Council (General Powers) Act 1986 but are necessary
as that Act is of limited application. Subsection (9) similarly replicates an amendment
made by the 1986 Act.

Schedule 3 Lap dancing and other sexual entertainment venues etc: transitional
provision

204. Paragraph 1 deals with those local authorities that have not already resolved to adopt
Schedule 3 of the 1982 Act and provides that the amendments made to the 1982 Act
by section 27 will apply where such an authority resolves to adopt Schedule 3 on or
after section 27 comes into force.

205. Paragraph 2 deals with those local authorities that have already adopted Schedule 3
and any subsequent amendments made by local Acts. In these cases the amendments
to Schedule 3 made by section 27 will not apply to a local authority area unless the
relevant local authority resolves to adopt them.

206. Paragraph 3 provides the appropriate national authority with the power to make,
by statutory instrument, appropriate saving, transitional or transitory provisions as it
considers appropriate in relation to the coming into force of Schedule 3 to the 1982 Act
as amended by this Act.

207. Paragraph 4 places a duty on a local authority, which has not resolved to adopt the
new provisions for regulating lap dancing and other similar entertainment within one
year of commencement, to consult local people as soon as reasonably practicable about
whether it should make such a resolution.

208. Paragraph 5 defines the terms used in the Schedule.

Part 3 – Alcohol Misuse

Section 28 Selling alcohol to children

209. Section 28 amends the offence of persistently selling alcohol to children so that the
offence is committed if alcohol is sold to an individual under the age of 18 on two or
more occasions within three months rather than on three or more occasions within three
months.

Section 29 Confiscating alcohol from young persons

210. Section 29 amends the Confiscation of Alcohol (Young Persons) Act 1997 so that police
officers can confiscate sealed containers of alcohol from young persons in public places
without needing to prove that they were consuming alcohol or that they intended to
consume alcohol in a public place. This amendment also allows the police to return,
where appropriate, individuals that are reasonably suspected of being under 16 to their
home or a place of safety.
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Section 30 Offence of persistently possessing alcohol in a public place

211. Section 30 introduces a new offence of persistently possessing alcohol in a public place.
Young people under 18 can be prosecuted for this offence if they are caught with
alcohol in a public place three or more times within a 12 month period. The maximum
punishment for this is a level 2 fine (currently £500).

Section 31 Directions to individuals who represent a risk to disorder

212. Section 31 amends section 27(1) of the Violent Crime Reduction Act 2006 so that police
can issue Directions to Leave under this section to persons aged between 10 and 15 as
well as to those aged 16 and over. It also allows the police to take the young person
home or to a place of safety if they are issued with a Direction to Leave and the police
reasonably suspect that they are under 16

Section 32 and Schedule 4 Mandatory licensing conditions relating to alcohol

213. Section 32 introduces Schedule 4 which makes provision about mandatory licensing
conditions relating to alcohol.

214. Schedule 4 amends the Licensing Act 2003 to create an enabling power that allows the
Secretary of State to set out (in secondary legislation) no more than nine mandatory
licence conditions relating to the supply of alcohol for all new and existing premises
licences and for all new and existing club premises certificates respectively (or for those
premises licences or club premises certificates of a particular description);

215. All conditions must be in made in accordance with the four licensing objectives set out
in the Licensing Act 2003. These are:

• the prevention of crime and disorder;

• public safety;

• the prevention of public nuisance; and

• the protection of children from harm.

216. Paragraph 1 amends the Licensing Act 2003 so that where premises are licensed to sell
alcohol, their licence is subject to the mandatory conditions specified in an order made
by the Secretary of State.

217. Paragraph 2 amends the Licensing Act 2003 to allow the Secretary of State, in secondary
legislation, to specify up to nine mandatory licensing conditions that could apply to all
current or future premises licences. Each mandatory condition takes precedence over
any existing licensing conditions to the extent the mandatory conditions are identical
or inconsistent and more onerous.

218. Paragraphs 3 and 4 are equivalent to paragraphs 1 and 2 respectively, except that they
relate to club premises certificates rather than to premises licences (the list of conditions
in respect of club premises certificates could be different to that for premises licences).
These certificates relate to members’ clubs rather than nightclubs.

219. These powers extend to England and Wales.

220. There are further minor and consequential amendments to the Licensing Act 2003 set
out in Schedule 7.

Section 33 Individual members of licensing authorities to be interested parties

221. Section 33 amends sections 13 and 69 of the Licensing Act 2003 to allow members
of a licensing authority to act as interested parties. This allows members of licensing
authorities to make representations to object to licence applications or to call for a
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licensing review, powers which under the Licensing Act 2003 are only exercisable by
interested parties or responsible authorities.

Part 4 – Injunctions: Gang-Related Violence

Power to grant injunctions

Section 34 Injunctions to prevent gang-related violence

222. This section sets out the conditions that must be met in order for a court to have
the power to grant an injunction under this Part. It also sets out the purposes of the
injunction.

223. Subsection (2) provides that before granting an injunction the court must first be
satisfied to the civil standard of proof that the respondent has engaged in, encouraged
or assisted gang-related violence.

224. Subsection (3) requires the court to think it necessary for an injunction to be granted
to prevent the respondent from engaging in, encouraging or assisting gang-related
violence and/or to protect the respondent from gang-related violence. Either or both of
these conditions must be met in addition to the condition set out in subsection (2) before
an injunction can be granted.

225. Subsection (5) defines gang-related violence.

Contents of injunctions

Section 35 Contents of injunctions

226. This section serves the purpose of listing possible effects that prohibitions or
requirements could have on the respondent.

227. Subsection (2) lists possible effects of prohibitions, including an exclusion zone ((2)
(a)), non-association with other individuals ((2)(b)), preventing the respondent from
being in charge of certain animals ((2)(c)), preventing the respondent from wearing
specific clothing ((2)(d)) or preventing the respondent from using the internet to
facilitate or encourage violence ((2)(e)).

228. Subsection (3) lists possible effects of requirements, including notification of a change
of address ((3)(a)), a curfew ((3)(b)), presenting oneself as required during the curfew
((3)(c)) and participation in activities ((3)(d)).

229. Subsection (4) provides that a requirement which has the effect of a curfew as in
subsection (3)(b) may not last for more than eight hours in any day.

230. Subsection (5) provides that prohibitions or requirements should avoid conflict with the
religious beliefs of the respondent and their work or educational commitments.

231. Subsection (6) makes it clear that the list of prohibitive or restrictive effects contained
within subsections (2) and (3) is non-exhaustive.

Section 36 Contents of injunctions: supplemental

232. This section makes additional provisions in respect of an injunction that is granted under
section 34.

233. Subsection (2) has the effect of limiting injunctions to a maximum period of two years.

234. Subsection (3) enables the court to set review hearings which the applicant and
respondent must attend. The purpose of review hearings is set out in subsection (5),
namely to consider whether the injunction should be varied or discharged
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235. Subsection (4) requires the court to set a review hearing if any prohibition or
requirement of an injunction lasts for more than one year from the original injunction
date. The review hearing must be held within the last four weeks of the one year period.

236. Subsection (6) creates a power for the court to attach a power of arrest to any prohibition
in the injunction, or to any requirement, other than a requirement for the respondent to
participate in specified activities. The court may choose to attach the power of arrest to
none, some or all of the prohibitions or requirements of an injunction.

Applications

Section 37 Applications for injunctions under section 34

237. Subsection (1) provides that applications can be made by the police, including
the British Transport Police, or a local authority. Local authority is defined in
subsection (2).

Section 38 Consultation by applicants for injunctions

238. This section creates a requirement for the applicant authority to consult with any local
authority, any chief officer of police and any other body or individual that the applicant
thinks it appropriate to consult before applying for an injunction.

Section 39 Applications without notice

239. This section allows the applicant to make an application for an injunction without giving
notice to the respondent.

240. The applicant is not required to comply with the consultation requirement in section 38
before making such an application.

241. However, subsection (5) requires the applicant to have met the consultation requirement
of section 38 before the first full hearing, of which the respondent will have been
notified.

Interim injunctions

Section 40 Interim injunctions: adjournment of on notice hearing

242. This section deals with the powers of the court to grant an interim injunction where the
court adjourns a hearing of which notice has been given to the respondent.

243. It allows the court to grant an interim injunction if it is just and convenient to do so. The
court is not required to be satisfied of the conditions set out in section 34(2) and (3).

244. Subsection (3) provides that an interim injunction granted as the result of an
adjournment of an on notice hearing may include any provision that the court has the
power to include in an injunction granted under section 34, including a power of arrest.

Section 41: Interim injunctions: adjournment of without notice hearing

245. This section deals with the court’s powers to grant an injunction where it adjourns
the hearing of an application which has been made without notice. This would usually
occur where a without notice hearing has been sought to prevent imminent violence.
An adjournment may be necessary to enable further information to be gathered ahead
of a full hearing and will be necessary to enable the respondent to attend a full hearing.
This section ensures that the court can only grant an interim injunction in this situation
when the court considers it necessary to do so.

246. Subsection (3) sets out that an interim without notice injunction must not have the effect
of requiring the respondent to participate in particular activities.
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247. Subsection (4) sets out that an interim without notice injunction may include any
provision, other than that set out in subsection (3), that the court has the power to include
in an injunction granted under section 34, including a power of arrest.

Variation and discharge

Section 42 Variation or discharge of injunctions

248. This section sets out how an injunction can be varied or discharged.

249. Subsection (1) states that the court can vary or discharge an injunction if a review
hearing is held or if an application to vary or discharge is made.

250. Subsection (2) sets out who is able to make an application to vary or discharge an
injunction: the applicant and the respondent.

251. Subsection (3) makes clear that variation can include additional prohibitions or
requirements or the extension of existing prohibitions or requirements.

252. Subsection (4) provides that a mandatory review is not required if an injunction is varied
within the four week mandatory review period in a case which would otherwise fall
within section 36(4).

253. Subsection (5) provides that where the applicant applies to vary or discharge the
application, the applicant must notify the persons it consulted under section 38 when
the injunction was first sought.

Arrest and remand

Section 43 Arrest without warrant

254. This section provides that if a power of arrest has been attached to any of the
prohibitions or requirements contained in an injunction then a police officer may arrest
without warrant a respondent who is reasonably suspected to be in breach of that
prohibition or requirement.

255. Subsection (3) requires the officer to inform the original injunction applicant of the
arrest.

256. A person who is arrested under this section must be brought before a relevant judge
within 24 hours of being arrested. If the matter is not dealt with then the court is
permitted to remand the person.

257. Subsection (7) defines a “relevant judge”.

Section 44 Issue of warrant of arrest

258. This section allows a court to grant a warrant for arrest if it believes that the respondent
is in breach of any provision of the injunction. The warrant must be applied for by the
original injunction applicant.

259. The court has the power of remand if the matter is not disposed of.

Section 45 Remand for medical examination and report

260. If a person has been arrested, with or without a warrant, this section allows a court to
remand a person for the purpose of medical examination and report if they have reason
to consider that such a report will be required.

261. Subsection (3) sets out that, where that remand is in custody, the adjournment must not
be for more than three weeks at a time.
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262. Subsection (4) provides that, where such remand is on bail, the adjournment must not
be for more than four weeks at a time.

263. Subsection (5) gives the court the power to make an order under section 35 of the Mental
Health Act 1983 (“MHA”) if it suspects that the arrested individual is suffering from
a mental disorder. Section 35 of the MHA enables a court to remand an individual to
a hospital specified by the court for a report on his mental condition. The court can
exercise this power if it is satisfied on the written or oral evidence of a registered medical
practitioner that there is reason to suspect that the person is suffering from a mental
disorder and the court is of the opinion that it would be impracticable for a report on the
person's mental condition to be made if he or she were remanded on bail.

Section 46 Further provision about remands and Schedule 5 Injunctions: powers to
remand

264. Section 46 introduces Schedule 5 to the Act, which makes further provision about the
powers to remand under sections 43 and 44.

265. Paragraph 2 of Schedule 5 provides that the court may either remand the individual in
custody or on bail. If the remand is on bail, this paragraph ensures that the court can
take a recognizance from the individual or fix the amount of a recognizance to be taken
subsequently.

266. Paragraph 4 sets out that the maximum time for a remand in custody is eight clear days,
unless both the individual and the applicant consent to a longer period.

267. Paragraph 5 provides that the court may further remand an individual in his absence, if
the individual does not appear in court due to accident or illness and that the court may,
for an individual remanded on bail, enlarge the individual’s recognizance.

268. Paragraph 6 enables the court to postpone the taking of a recognizance for it to be taken
in accordance with the rules of court.

269. Paragraph 7 ensures that the court may impose conditions on an individual remanded
on bail.

Miscellaneous

Section 47 Guidance

270. This section requires the Secretary of State to issue and publish guidance in relation to
injunctions under Part 4. Such guidance may be revised, but any revisions must also
be published. The Secretary of State is obliged to lay any guidance issued or revised
under this section before Parliament.

271. Subsection (3) requires the Secretary of State to consult the Lord Chief Justice and any
other appropriate persons before issuing or revising guidance.

272. Subsection (6) requires all applicant authorities to have regard to published guidance.

Section 48 Supplemental

273. Section 48 enables rules of court (civil procedure rules which are made by statutory
instrument) to provide that powers conferred on county courts are exercisable by judges
of the county court and district judges. The section also stipulates that the rules of court
may allow for appeals to be made without giving notice of the appeal to the respondent.

Section 49 Interpretation

274. This section defines certain terms used within Part 4.
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275. Subsection (2) sets out that where the term “injunction under this Part” is used in Part
4, it includes an interim injunction.

Section 50 Review of operation of Part 4

276. Section 50 places a requirement on the Secretary of State to review the operation of
Part 4 and prepare and publish a report of that review.

277. Subsection (2) makes clear that the report must be published within three years of the
commencement of the provisions.

278. Subsection (3) requires that the report is laid before Parliament

Part 5 – Proceeds of Crime

Confiscation

Section 51 Recovery of expenses etc:

279. Sections 48 and 50 of the Proceeds of Crime Act 2002 (POCA) provide for the
appointment of management and enforcement receivers respectively. Management
receivers manage property which is subject to a restraint order; enforcement receivers
dispose of property to satisfy a confiscation order. Under section 55 of POCA, following
the making of a confiscation order the remuneration and expenses of management
and enforcement receivers, who are appointed by the courts in England and Wales,
are payable from sums recovered in satisfaction of the confiscation order. Previously
receivers from the Crown Prosecution Service and Revenue and Customs Prosecutions
Office were excluded from benefiting from these provisions by virtue of section 55(7)
of POCA. Section 51 amends section 55 and enables members of staff of these
organisations, along with accredited financial investigators and members of staff of
other departments and public bodies specified in new subsection (8), to deduct their
expenses from recovered sums when they are appointed as receivers. They may not
deduct their remuneration costs, as these are already met from public funds.

280. Sections 196 and 198 of POCA make provision for the appointment of management and
enforcement receivers in Northern Ireland. Section 51 amends section 203 of POCA
to make similar provision for Northern Ireland as regards recovery of expenses as the
amendments to section 55 do for England and Wales.

281. New section 55(10) provides that an accredited financial investigator under these
provisions means one who falls within a description specified in an order made by the
Secretary of State under section 453 of POCA.

Section 52 Power to retain seized property: England and Wales

282. Under POCA, a restraint order has the effect of freezing property that may be liable
to confiscation. A confiscation order is a court order requiring a person to pay an
amount equal to the financial benefit of what they have obtained from their crimes or
criminal lifestyle. A restraint order provides that any persons who know of the order
are prohibited from dealing with or disposing of specified property, but without this
amendment, it does not provide for a general power to retain property.

283. Section 52 amends the restraint order provisions of POCA to provide that an appropriate
officer (as defined in new section 41A(3)) can continue to retain property that has
been or may be seized under a specified seizure power if that property is also subject
to a restraint order. Property which was seized, for example, as evidence, and which
is subject to a restraint order may therefore continue to be retained even when the
evidential purpose for retention no longer exists.

284. The specified seizure powers are those contained in Parts 2 and 3 of the Police and
Criminal Evidence Act 1984 (PACE), and certain POCA powers. By way of example,
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one of the most commonly used general powers of seizure for police constables in this
context is section 19 of PACE. By virtue of an order under section 114(2) of that Act
this power also applies to officers of HM Revenue and Customs. It allows for seizure
of property which the officer has reasonable grounds for believing has been obtained
in consequence of the commission of an offence or is evidence in relation to an offence
under investigation.

285. Once property has been seized under section 19 of PACE it may be retained under
section 22 of PACE for “so long as is necessary in all the circumstances”. Such
property should be returned to its owner once it is no longer required for the purposes
set out in section 22, which include for use as evidence. Property which is retained
under section 22 for use as evidence at a criminal trial or for forensic examination or
criminal investigation should also be returned where a photograph or copy of the seized
property would be sufficient for those purposes. Without this amendment, there would
be no specific power to continue to retain property that could be required to satisfy a
confiscation order following conviction.

286. The new section 41A of POCA, inserted by section 52 also provides for the
authorisation to retain property which was seized under two POCA seizure powers.
These are section 47C (seizure to prevent property being made unavailable to satisfy
a confiscation order, inserted by new section 55), and section 352 (search and seizure
warrants) of POCA. The authorisation may also extend to property which is produced
in compliance with a production order under section 345 of POCA.

287. The Secretary of State may by order amend the list of relevant seizure powers.

288. If a restraint order is discharged or varied so that property is no longer detained,
the relevant law enforcement agency or prosecutor can appeal that decision. New
section 44A provides for the continued detention of property while an appeal under
section 43 or 44 of POCA is pending or remains possible.

Section 53 Power to retain seized property: Scotland

289. Section 53 provides comparable provisions for Scotland to those set out in section 52
for England and Wales. The definition of “appropriate officer” is different, as is the
definition of “relevant seizure power”.

Section 54 Power to retain seized property: Northern Ireland

290. Section 54 provides comparable provisions for Northern Ireland to those set out in
section 52 for England and Wales. The definition of “relevant seizure power” is slightly
different.

Section 55 Search and seizure of property: England and Wales

291. Section 55 inserts new sections 47A to 47S into POCA. These new sections provide for
search and seizure powers in England and Wales to prevent the dissipation of realisable
property that may be used to satisfy a confiscation order. The property may be seized
in anticipation of a confiscation order being made. The seizure power is subject to
oversight. If a confiscation order is made, the property may be sold in order to satisfy
the order.

292. New section 47A of POCA sets out who may exercise the powers. These are an officer
of Revenue and Customs, a constable and an accredited financial investigator. An
accredited financial investigator is an investigator who has been trained and accredited
under section 3 of POCA, and an order made under section 453 of POCA may specify
the type of accredited financial investigators who can exercise these powers.

293. There are a number of pre-conditions for the exercise of these powers. These are set out
in section 47B and cover the situation in which an individual is arrested or proceedings
are begun against him or her for an indictable offence, and there is reasonable cause
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to believe that he or she has benefited from the offence. They also cover the situation
where an application in respect of further confiscation proceedings has been made or
is to be made.

294. The property may be seized if there are reasonable grounds to suspect that it may
otherwise be made unavailable for satisfying a confiscation order or that the value of
the property may be diminished. The seizure power applies to ‘realisable property’. The
definition of this term is found in section 83 of POCA and covers any free property held
by the defendant or by the recipient of a tainted gift. (‘Free property’ is property not
subject to the forfeiture, detention and other orders specified in section 82 of POCA and
‘tainted gift’ is defined in section 77 of POCA). Section 47C(2) however provides that
cash and exempt property may not be seized. Section 47C(4) defines exempt property
and includes items necessary for the defendant’s personal use in his or her business,
employment or vocation, and clothing, bedding, furniture, household equipment and
other provision necessary for satisfying the basic domestic needs of the defendant and
his or her family. Cash may not be seized under this power because there is already a
separate regime for the seizure of cash in Chapter 3 of Part 5 of POCA.

295. New sections 47D to 47I provide the search powers necessary to support the power to
seize property and set out safeguards.

296. The search power for premises is only exercisable on private premises where the officer
has lawful authority to be present. This could be, for example, when a constable is
exercising his powers of entry under the Police and Criminal Evidence Act 1984 or
when an officer of Revenue and Customs is exercising such powers under the Customs
and Excise Management Act 1979. An officer could also be lawfully present on private
premises if he is there at the invitation of the owner. The officer may carry out a search
of the premises if he has reasonable grounds for suspecting that property may be found
there which the officer intends to seize under section 47C. This means that the officer
has to have reasonable grounds for suspecting that the property may otherwise not be
available for satisfying a confiscation order or that the value of the property may be
diminished.

297. By virtue of new section 47E, the search powers include the power to search a person.
However, this power does not extend to requiring a person to undergo a strip search
(subsection (5)). The officer may carry out a search of a person if he has reasonable
grounds for suspecting that the person is carrying property that may be seized under
section 47C.

298. New section 47F provides the power to search vehicles. The provision does not contain
a power of entry; rather it allows the officer to require the person who it appears to
him is in control of the vehicle to permit entry to and a search of the vehicle. This
power applies, in brief, where the vehicle is in a public place or within the environs
of a dwelling that the person does not reside in and the vehicle is there without the
permission of another person who resides there. Failure to permit a search may amount
to an offence of obstruction. The officer may carry out a search of a vehicle if he has
reasonable grounds for suspecting that the vehicle contains property that may be seized
under section 47C. New section 47F(5) provides that the vehicle may be detained for
so long as is necessary for the officer to exercise the search power.

299. Each of the search powers in new sections 47D to 47F and the seizure power in new
section 47C may only be exercised with the ‘appropriate approval’ described in new
section 47G unless, in the circumstances, it is not practicable to obtain such approval
in advance. New sections 47G to 47I make provision in relation to this appropriate
approval. Appropriate approval is the prior approval of a justice of the peace or, if
that is not practicable, that of a senior officer (as defined in new section 47G(3)). If
judicial approval is not obtained prior to a search and no property is seized, or any seized
property is not detained for more than 48 hours, an appropriate officer must prepare
a written report and submit it to an independent person appointed by the Secretary of
State (the “appointed person”). The report must detail why the officer considered that
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he had the power to carry out the search and why it was not practicable to obtain judicial
approval of the search. In all cases if the property is detained for more than 48 hours,
it will be subject to judicial oversight.

300. Section 47I provides that the appointed person to whom the reports are submitted
is under an obligation to submit an annual report to the Secretary of State drawing
general conclusions about the matters reported to him or her and making any appropriate
recommendations. This report will be laid before Parliament and be published.

301. Section 47J provides that the initial detention of seized property is for 48 hours (not
including weekends, Christmas Day, Good Friday or bank holidays).

302. Section 47K provides for the further detention of the property pending the making of a
restraint order which authorises the detention or pending the exhaustion of any related
avenue of appeal. Section 47L provides for the subsequent detention of seized property
in cases where the property is already subject to a restraint order but the restraint order
does not include provision authorising detention of the property. In these cases, new
section 47L allows the property to be detained if an application is made for the variation
of the restraint order to include such provision within 48 hours of seizure (or such longer
period as may be authorised under new section 47M). Applications to vary restraint
orders are made to the Crown Court.

303. If the seized property is not subject to a restraint order, and no application has been made
for a restraint order authorising its detention, section 47M provides that a magistrates’
court may by order authorise the further detention of the property. The magistrates’
court may make such an order if satisfied of the matters listed in subsection (2). Section
47N allows the law enforcement agency, or any person affected by the order (including
any third party claiming to have an interest in the property) to apply to the magistrates’
court for the discharge or variation of the detention order. Section 47O provides a right
of appeal to the Crown Court to the law enforcement agency against a decision of the
magistrates’ court not to make a detention order. It also provides a right of appeal to
that agency or any person affected by the order against the decision of the magistrates’
court on an application to vary or discharge a detention order.

304. In cases where the property is subject to a restraint order any person affected by
the continued detention may apply for a variation or discharge of the order under
section 42(3) of POCA. An appeal may be made against the decision of the Crown
Court to the Court of Appeal under section 43.

305. Section 47P provides for the continued detention of property while an appeal by the
law enforcement agency under section 47O is pending or remains possible.

306. Section 47Q provides that hearsay evidence is admissible in proceedings relating to the
detention of property before a magistrates’ court. Section 46 of POCA already provides
for hearsay evidence to be admissible in restraint proceedings.

307. Section 47R imposes an obligation on an appropriate officer to release detained property
if he or she is satisfied that the conditions for the seizure no longer apply. Property can
be seized if, for example, an individual has been arrested or proceedings have begun
against him or her and there is reasonable cause to believe that he or she has benefited
from the offence. In every case, the officer must also have reasonable grounds to suspect
that the property may be made unavailable for satisfying a confiscation order or that
the value of that property may be diminished. If these conditions cease to be met at any
time during the detention of the property, the property must be released unless there is
another power (perhaps under other legislation) authorising its continued detention

308. Section 47S requires the Secretary of State to publish a Code of Practice setting out
how the powers are to be exercised.
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Section 56 Search and seizure of property: Scotland

309. Section 56 provides comparable provisions for Scotland to those set out in section 55
for England and Wales. The persons who may exercise the powers are an officer of
Revenue and Customs and a constable. In place of a Code of Practice, section 127R
provides that the Lord Advocate may issue guidance on the exercise of the powers.

Section 57 Search and seizure of property: Northern Ireland

310. Section 57 provides comparable provisions for Northern Ireland to those set out in
section 55 for England and Wales.

Section 58 Power to sell seized personal property: England and Wales

311. Section 58 inserts new sections 67A to 67D of POCA. New section 67A provides that
property that has been seized in England and Wales by an appropriate officer under a
relevant seizure power, or which has been produced to such an officer in compliance
with a production order under section 345 of POCA, may be sold to meet a confiscation
order in certain circumstances. The definition of an appropriate officer is set out in
new section 41A(3) (as inserted by section 52 of the Act). The definition of a relevant
seizure power is set out in new section 41A(4). The magistrates’ court may authorise
an appropriate officer to sell the seized property to satisfy a confiscation order, if the
seized property belongs to a person against whom a confiscation order has been made,
the time to pay that order has expired, and provided that an enforcement receiver has
not been appointed in relation to the property.

312. The new section 67A uses the terminology “personal property” rather than “property”
as used elsewhere in related provisions. The reference to “personal property” excludes
cash that has been seized under section 19 of PACE (see new section 41A(4)(c) of
POCA, as inserted by section 52, which provides that section 19 PACE will be a relevant
seizure power for the purposes of the new provisions). Cash seized under section 19 of
PACE can be dealt with under section 67 of POCA.

313. New section 67B enables the appropriate officer to claim the costs of storing and selling
the property from the sums paid in satisfaction of a confiscation order. The amount to
be paid in relation to these costs will be determined by the magistrates’ court.

314. New section 67C introduces a right of appeal to the Crown Court against a magistrates’
court’s order authorising the sale of the property. The right of appeal is available to
third parties affected by the order but not to the person against whom the confiscation
order is made. There is also a right of appeal for an appropriate officer to appeal against
a magistrates’ court’s decision not to authorise the sale of the property. In addition the
officer may appeal against a decision by the magistrates’ court not to award costs or
against the amount of costs awarded under new section 67B.

315. New section 67D specifies how sums from the sale of the property authorised under
new section 67A are to be disposed of by the appropriate officer. Firstly, they must meet
the expenses of an insolvency practitioner that are payable under section 432 of POCA.
They must then be used to meet any payments directed by the court and the remainder
must be remitted to the designated officer of the magistrates’ court responsible for
enforcing the confiscation order.  Where the confiscation order has been fully paid and
the officer has any sums remaining, new section 67D(3) requires him to distribute that
money as directed by the court.

316. Section 58(5) amends section 55(4) of POCA to provide for the payment to an
appropriate officer of the costs of storage and sale, as directed by the court under new
section 67B, to be paid from sums received by the designated officer on account of the
amount payable under a confiscation order.
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Section 59 Power to sell seized personal property: Scotland

317. Section 59 provides comparable provisions for Scotland to those set out in section 58
for England and Wales.

Section 60 Power to sell seized personal property: Northern Ireland

318. Section 60 provides comparable provisions for Northern Ireland to those set out in
section 58 for England and Wales.

Section 61 Payment of compensation

319. Section 72 of POCA provides for compensation to be paid to a person whose property
has been affected by the enforcement of confiscation legislation. Compensation is only
payable where an investigation is started but proceedings are never brought, or the
defendant is not convicted of an offence, or the conviction is quashed, or the defendant
is pardoned. In all cases there must have been a serious default on the part of one or
more of the enforcement authorities specified in section 72(9) for compensation to be
payable. Section 61 amends sections 72(9) of POCA, and the corresponding provisions
for Scotland and Northern Ireland: sections 139(9), and 220(9) of POCA to add SOCA
to the list of enforcement authorities that are liable to pay compensation. It also amends
section 72(9) and 220(9) to add to the list certain bodies that have accredited financial
investigators on their staff.

Civil recovery

Section 62 Limitation

320. Section 62 provides for the limitation period for actions for the civil recovery of
property obtained through unlawful conduct under Chapter 2 of Part 5 of POCA to be
extended from 12 years to 20 years by amendment of section 27A(2) of the Limitation
Act 1980 which applies in England and Wales. The new limitation period will apply
to causes of action which accrued before the commencement of this section, but not if
those causes of action were time-barred by the previous 12 year limitation period.

321. Section 62 makes equivalent provision to the legislation applicable to Scotland and
Northern Ireland.

Section 63 Power to search vehicles

322. Chapter 3 of Part 5 of the Proceeds of Crime Act 2002 (POCA) is concerned with the
recovery of cash in summary proceedings. Section 294 of POCA enables a customs
officer, a constable or an accredited financial investigator to seize cash if he has
reasonable grounds for suspecting that the cash is recoverable property (property
obtained through unlawful conduct) or intended for use in unlawful conduct. The cash
must not be less than the “minimum amount” which is defined at section 303. It is
currently set at £1000 (see The Proceeds of Crime Act 2002 (Recovery of Cash in
Summary Proceedings: Minimum Amount) Order 2006 (SI 2006 No. 1699)).

323. In order to support the powers to seize cash, section 289 of POCA provides a power to
search persons and premises for cash. The power to search premises is only exercisable
where the officer has lawful authority to be present under other legislation or is present
with the occupier’s or owner’s permission. In respect of a constable, he could be
exercising his powers of entry under the Police and Criminal Evidence Act 1984.
Section 289 of POCA does not include a power to forcibly enter premises or to demand
entry from the owner or occupier.

324. The definition of “premises” for this search power includes “vehicle” – see section 316
of POCA read with section 23 of the Police and Criminal Evidence Act 1984. An officer
therefore has no power to force entry into a vehicle. Section 63 inserts provisions into
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section 289 of POCA so that an officer can require the search of a vehicle if he has
reasonable grounds for suspecting there is cash in the vehicle which is recoverable
property or intended for use in unlawful conduct and that it is not less than the minimum
amount. The power to search can only be exercised where there is an identifiable person
in control of the vehicle and that person (the suspect) is in or in the vicinity of the
vehicle.

325. The new provision does not contain a power to force entry into a vehicle; rather, new
section 289(1D) provides that the officer can require the person accompanying the
vehicle to permit entry and allow a search of that vehicle.

326. New section 289(1C) provides that the power is not exercisable where the vehicle is on
certain categories of private property.

Section 64 Detention of Seized Cash

327. Once cash has been seized under section 294 of POCA, it may be detained initially for a
period of 48 hours (section 295(1)). A magistrate (or a sheriff in Scotland) may make an
order for continued detention of the cash if satisfied that there are reasonable grounds
for the officer’s suspicion and that the continued detention is justified for the purposes
of investigating its origin or intended use. The magistrate may also make an order for
continued detention if consideration is being given to bringing criminal proceedings,
or if such proceedings have been commenced and not concluded. Section 295(2)(a)
of POCA originally provided that the magistrate could order the detention of seized
cash for a three month period. Section 64 amends this by providing that the period of
detention may be extended for six months. The maximum period during which seized
cash may be detained remains at two years from the date of the first order.

Section 65 Forfeiture of detained cash

328. POCA gives powers to the police, officers of HM Revenue and Customs and certain
accredited financial investigators to seize and detain cash derived from or intended for
use in unlawful conduct and to secure its forfeiture by order of the magistrates’ court,
or sheriff in Scotland. Section 66 introduces new provisions to enable law enforcement
agencies to forfeit detained cash without a court order in uncontested cases.

329. Section 65 inserts new sections 297A -297G into POCA. Where a cash detention order
has been made under section 295(2) of POCA, new section 297A(2) provides for a
senior officer to give a forfeiture notice to any person.

330. Subsection (3) provides that the Secretary of State must make regulations about how
a notice is to be given. Subsections (6) and (7) provide a definition of a senior officer.
Subsection (8) provides that the notice for these purposes is to be referred to as a
forfeiture notice.

331. New section 297B deals with the content of a forfeiture notice. Subsection (1) sets out
what must be contained in a forfeiture notice. It also requires the notice to specify a
period for objecting and an address for objections.

332. Subsection (2) provides that the period for lodging a objection to the proposed forfeiture
must be at least 30 days from the date after the notice was given.

333. New section 297C sets out the effect of giving a forfeiture notice. Once a notice is given
subsection (2) provides for the cash to be detained until it is forfeited under the section,
or the notice lapses, or the cash is released. The notice lapses if an objection is made
within the period for objecting. If no objection is made within that period, and the notice
has not lapsed, the cash is forfeited, without the need for any additional court process.

334. New section 297D makes provision for the further detention or the release of cash
following the lapse of a forfeiture notice.
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335. Under section 297E, a person aggrieved by forfeiture under this procedure has the right
to apply to the magistrates’ court to set aside the forfeiture of the cash or any part of it.
Such an application must be made within 30 days of the day on which the period for
objecting ended, although an out of time application may be given permission by the
court in exceptional circumstances.

Detained cash investigations

Section 66 Transfer of jurisdiction to Crown Court

336. Sections 75 to 77 of, and Schedule 10 to, the Serious Crime Act 2007 enabled the
production order and search and seizure warrant provisions in Part 8 of POCA to be
used for investigating the provenance or intended destination of cash seized under
Chapter 3 of Part 5 of POCA (which provides for the recovery of cash in summary
proceedings). The amendments created a new type of investigation, namely a detained
cash investigation. This was additional to the other types of investigation under POCA,
namely a confiscation investigation, civil recovery investigation and money laundering
investigation. Detained cash investigation powers assist in the preparation of a case for
forfeiting the cash before the magistrates’ court in England and Wales and Northern
Ireland or the Sheriff in Scotland.

337. Applications for a production order and a search and seizure warrant for a detained
cash investigation in England, Wales and Northern Ireland are made to a judge of the
High Court (section 343 of POCA, as amended by paragraph 3 of Schedule 10 to the
Serious Crime Act).

338. Section 66 transfers the jurisdiction for applications relating to detained cash
investigations from a judge of the High Court to a judge entitled to exercise the
jurisdiction of the Crown Court in England and Wales, which includes Circuit judges,
Recorders and High Court judges in their Crown Court capacity. In Northern Ireland a
Crown Court judge will hear such applications. The jurisdiction will remain with the
sheriff in Scotland.

Part 6 – Extradition

Alerts

Section 67Article 26 alerts

339. These provisions are designed to ensure that the UK is in a position to deal with alerts
transmitted via the second generation Schengen Information System (“SIS II”) which
request the arrest of a person for extradition purposes.

340. SIS II is a computer database containing information relating to individuals, vehicles
and lost and stolen objects. The current expectation is that the UK will begin sending
and receiving data via SIS II from April 2011. This data will include the details of
persons wanted for arrest for extradition purposes (“article 26 alerts”) which will have
been entered on SIS II following the issue of a European Arrest Warrant (“an EAW”)
in the relevant member state.

341. Section 204 of the Extradition Act 2003 (the “2003 Act”) previously allowed Part 1
warrants transmitted to the UK by electronic means to be dealt with as if they were Part
1 warrants transmitted in hard copy. Section 67 amends section 204 of the 2003 Act so
as to ensure that where an article 26 alert, together with an arrest warrant issued by a
territory designated by order under Part 1 of the 2003 Act (a “category 1 territory”), is
transmitted to a designated authority in an intelligible electronic form, that information
(together with any other information accompanying it) falls to be considered by the
designated authority in determining whether it amounts to a Part 1 warrant which may
be certified under section 2 of the 2003 Act.
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342. Section 67 also makes similar provision in relation to arrest warrants transmitted in an
intelligible electronic form in cases where no article 26 alert has been issued. This is
to ensure that any warrants sent outside of SIS II which are transmitted by electronic
means will also fall to be considered for certification under section 2 of the 2003 Act.

Section 68 – Article 95 Alerts

343. Section 212 of the Extradition Act 2003 previously allowed article 95 alerts issued
before 1 January 2004 to be dealt with as if they were Part 1 warrants. Section 68
amends these provisions so that all article 95 alerts issued at the request of an authority
of a category 1 territory fall to be regarded as arrest warrants issued by that authority.
This will ensure that information contained in an article 95 alert (together with any
information transmitted with it) will fall to be considered by the designated authority
in determining whether it amounts to a Part 1 warrant which may be certified under
section 2 of the Extradition Act 2003. This will allow the UK to meet its obligation to
validate existing article 95 alerts prior to the UK beginning to send and receive data
via SIS II.

Deferral of extradition

Section 69 Extradition to category 1 territory and Section 70 Extradition to category
2 territory

344. Sections 22 and 88 of the Extradition Act 2003 provide that where the appropriate judge
is informed that a person whose extradition has been sought has been charged with an
offence in the UK the judge must adjourn the extradition hearing until the domestic
proceedings have been resolved. These powers only apply, however, after a person has
been brought before the appropriate judge, but before the extradition hearing has begun.
Section 22 covers proceedings under Part 1 of the Extradition Act 2003 and section 88
covers proceedings under Part 2 of the Extradition Act 2003.

345. Section 69 inserts section 8A into the Extradition Act 2003 and section 70 inserts
section 76A into the Extradition Act 2003. These provisions require the appropriate
judge to adjourn extradition proceedings on the basis of a domestic prosecution where
the judge is informed of this fact after a person has been brought before him or her,
but before the extradition hearing has begun. Section 8A covers proceedings under Part
1 of the Extradition Act 2003 and section 76A covers proceedings under Part 2 of the
Extradition Act 2003.

346. Sections 23 and 89 of the Extradition Act 2003 provide that where the appropriate
judge is informed that the person in question is serving a sentence of imprisonment or
another form of detention in the UK the judge may adjourn the extradition hearing until
that sentence has been served. These powers only apply, however, once the extradition
hearing has begun. Section 23 covers proceedings under Part 1 of the Extradition Act
2003 and section 89 covers proceedings under Part 2 of the Extradition Act 2003.

347. Section 69 inserts section 8B into the Extradition Act 2003 and section 70 inserts
section 76B into the Extradition Act 2003. These provisions allow the appropriate judge
to adjourn extradition proceedings on the basis of a domestic sentence after a person
has been brought before him or her, before the extradition hearing has begun. Section
8B covers proceedings under Part 1 of the Extradition Act 2003 and section 76B covers
proceedings under Part 2 of the Extradition Act 2003.

Section 71 Person charged with offence or serving sentence of imprisonment

348. There are occasions where a person’s extradition is sought from the UK while that
person is facing criminal proceedings or serving a custodial sentence in the UK. This
section amends various provisions of the Extradition Act 2003 so as to make it clear
that where consideration of an extradition request is deferred in order to allow domestic
proceedings to be concluded or a UK prison sentence to be served, consideration of

37

http://www.legislation.gov.uk/id/ukpga/2009/26/section/67
http://www.legislation.gov.uk/id/ukpga/2009/26/section/68
http://www.legislation.gov.uk/id/ukpga/2009/26/article/95
http://www.legislation.gov.uk/id/ukpga/2009/26/section/69
http://www.legislation.gov.uk/id/ukpga/2009/26/section/70
http://www.legislation.gov.uk/id/ukpga/2009/26/section/69
http://www.legislation.gov.uk/id/ukpga/2009/26/section/69
http://www.legislation.gov.uk/id/ukpga/2009/26/section/71


These notes refer to the Policing and Crime Act 2009
(c.26)  which received Royal Assent on 12 November 2009

the extradition request should recommence once the person is released from detention
pursuant to any sentence imposed.

349. Subsections (2) and (4) amend sections 22(3) and 88(3) of the Extradition Act 2003
respectively. These amendments mean that where the appropriate judge adjourns an
extradition hearing on the grounds that the subject of the extradition request has been
charged with an offence in the UK, the extradition hearing will not resume until the
person is released from detention pursuant to the sentence (whether on licence or
otherwise). This is to avoid any suggestion that the provisions should be interpreted
so that the extradition hearing will stand adjourned until any licence period has been
completed.

350. Subsections (3) and (5) amend section 23 and 89 of the Extradition Act 2003
respectively so as to make it clear that where a judge adjourns an extradition hearing on
the basis that the subject of the extradition request is serving a sentence of imprisonment
in the UK, the extradition hearing will not be resumed until the person is released from
detention pursuant to the sentence (whether on licence or otherwise).

351. Subsection (6) amends section 97(3) of the Extradition Act 2003 to make it clear that the
Secretary of State should not make a decision on an extradition request under Part 2 of
that Act until a person charged with an offence in the UK and subsequently sentenced to
a term of imprisonment or another form of detention is released from detention pursuant
to the sentence (whether on licence or otherwise).

352. Subsection (7) amends section 98 of the Extradition Act 2003 to make it clear that where
the Secretary of State has decided to defer making a decision on extradition in a Part
2 case on the grounds that the person in question is in custody, this decision will stand
deferred until the person in question is released from detention pursuant to a sentence
(whether on licence or otherwise).

353. Subsection (8) amends section 102(3) of the Extradition Act 2003 so as to make it clear
that where the Secretary of State has deferred making a decision on extradition under
section 97(3) or 98(2) the “appropriate day” from which the time for making a decision
on extradition is calculated is the day upon which the subject of the extradition request
is released from detention pursuant to a sentence (whether on licence or otherwise).

354. Subsection (9) makes a minor amendment to section 197A of the Extradition Act 2003
to ensure that the language used there is consistent with the language used in the sections
of the 2003 Act as amended by the other provisions of this section.

355. Subsection (10) inserts a subsection (6A) into section 216 of the Extradition Act 2003
to make it clear that reference in the Extradition Act 2003 to releasing a person from
detention pursuant to a sentence does not include releasing a person temporarily on
licence pursuant to an intermittent custody order.

Return to overseas territory

Section 72 Return from category 1 territory

356. Section 72 inserts a new section 59 into the Extradition Act 2003. This section applies to
cases where a person is serving a sentence of imprisonment in the UK, is then extradited
to a category 1 territory under a European Arrest Warrant and then returns to the UK.
The section sets out what happens when this person returns to the UK to serve the
remainder of the UK sentence or otherwise returns to the UK. Subsection (2) provides
that time spent outside the UK as a result of the extradition is not deducted from the UK
sentence when the person returns. Subsections (3) and (4), however, make it clear that
time spent in custody abroad should be deducted from a UK sentence where the person
was held in custody in connection with the extradition offence or any other offence in
respect of which they could be dealt with as a result of the extradition request and that
person was not convicted of the offence in question.
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357. Subsection (5) provides that if the person extradited to a category 1 territory then returns
to the UK and is not entitled to be released from detention pursuant to their UK sentence,
then they are liable to be detained and should be treated as unlawfully at large if at large.
Subsection (6) deals with cases where a person returning to the UK is entitled to be
released from detention on licence. Subsection (6)(a) states that if a licence was in force
at the time of extradition then the licence will be suspended during their absence from
the UK but will have effect on return. Subsection (7) also provides that if no licence was
imposed when the person was extradited, then the person in question may be detained
in any place in which they could have been detained prior to extradition. Subsection (8)
then provides that a constable or immigration officer may take this person into custody
for the purpose of conveying them to the place of detention referred to in subsection (7).
Subsection (9) provides that where a person has been taken into custody and detained
under these powers they must be released on license within five days of being taken
into custody under this section. Subsection (10) provides that in calculating the period
of five days, no account should be taken of weekends and public holidays. Subsection
(11) defines when a person is to be regarded as entitled to be released from detention.
Subsection (12) makes it clear that the powers set out in subsection (8) are exercisable
throughout the UK.

Section 73 Return from category 2 country

358. Section 73 inserts a new section 132 into the Extradition Act 2003. This section applies
to cases where a person serving a sentence of imprisonment in the UK, is then extradited
to a territory designated by order under Part 2 of the 2003 Act (a category 2 territory)
and subsequently returns to the UK. The section sets out what happens when this person
returns to the UK to serve the remainder of the UK sentence or otherwise returns to the
UK. Subsection (2) provides that time spent outside the UK as a result of the extradition
is not deducted from the UK sentence when the person returns. Subsections (3) and (4),
however, make it clear that time spent in custody abroad should be deducted from a
UK sentence where the person was held in custody in connection with the extradition
offence or any other offence in respect of which they could be dealt with as a result of
the extradition request and that person was not convicted of the offence in question.

359. Subsection (5) provides that if the person extradited to a category 2 territory then
returns to the UK and is not entitled to be released from detention pursuant to their
UK sentence, then they are liable to be detained and should be treated as unlawfully
at large if at large. Subsection (6) deals with cases where a person returning to the
UK is entitled to be released from detention on licence. Subsection (6)(a) provides that
if a licence was in force at the time of extradition then the licence will be suspended
during their absence from the UK but will have effect on return. Subsection (7) also
provides that if no licence was imposed when the person was extradited, then the person
in question may be detained in any place in which they could have been detained prior
to extradition. Subsection (8) then provides that a constable or immigration officer may
take this person into custody for the purpose of conveying them to the place of detention
referred to in subsection (7). Subsection (9) provides that where a person has been taken
into custody and detained under these powers they must be released on license within
five days of being taken into custody under this section. Subsection (10) provides that
in calculating the period of five days, no account should be taken of weekends and
public holidays. Subsection (11) defines when a person is to be regarded as entitled to
be released from detention. Subsection (12) makes it clear that the powers set out in
subsection (8) are exercisable throughout the UK.

Extradition to UK

Section 74 Return to extraditing territory etc

360. Where a person whose extradition has been requested is being prosecuted or serving
a sentence of imprisonment in a member state, article 24(2) of the European Arrest
Warrant Framework Decision 2002/584/JHA allows the requested member state to
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agree terms subject to which the person in question may be temporarily surrendered.
Similarly, article 5(3) of the European Arrest Warrant Framework Decision allows
member states in accusation cases to make surrender of a national or a resident
conditional on the requested person being returned to their jurisdiction to serve any
sentence imposed in the requesting state. Sections 143 and 144 of the Extradition Act
2003 provide a legislative basis on which the UK can comply with requests from other
member states to make extradition subject to such conditions.

361. Section 74 repeals sections 143 and 144 of the Extradition Act 2003 and inserts new
sections 153A, 153B and 153C. These provisions provide a regime within which the UK
will be able to provide undertakings as to a person’s treatment in the UK and eventual
return to a requested territory. Unlike sections 143 and 144, the new provisions will
facilitate the provisions of undertakings in relation to persons who have been extradited
to the UK from any territory.

362. Section 153A(2) provides that where a person is serving a sentence of imprisonment or
another form of detention in a territory, the Secretary of State may give an undertaking
as to his or her treatment in the UK and his or her return to the requested territory.

363. Section 153A(3) provides that where a person is wanted in the UK for the purpose of
prosecution, the Secretary of State may give an undertaking that the person will be kept
in custody until the conclusion of the UK proceedings and that they will thereafter be
returned to the requesting territory to serve the remainder of the foreign sentence. In
contrast, where a person is wanted in the UK so that a sentence previously imposed
may be enforced, section 153A(4) allows the Secretary of State to give an undertaking
that the person in question will be returned to the requested territory once the person is
entitled to be released from detention pursuant to the sentence imposed in the United
Kingdom.

364. Where a person falls to be returned to a requested territory pursuant to an undertaking
given under section 153A(2) section 153A(5) provides the authority for that person to
be removed from prison and kept in custody while conveyed to the requested territory.

365. Section 153B governs the situation where a person is returned to a requested territory in
compliance with an undertaking given under section 153A(2) but subsequently returns
to the UK. By virtue of section 153B(2), any time spent outside the United Kingdom as
a result of an undertaking given under section 153A(2) does not count as time served by
the person as part of the sentence. In consequence section 153B(3) provides that where
a person is not entitled to be released from detention pursuant to their sentence they may
be detained and will be treated as unlawfully at large where at large. Section 153B(4)
(a) provides that where someone is entitled to be released from detention on licence
pursuant to their sentence any licence which was imposed prior to return to the requested
territory will be suspended on their return to the requested territory, but will take effect
once they come back to the UK. Section 153B(5) provides that where someone who
is entitled to be released from detention on licence was not released on licence prior
to their return to the requested territory, they can be detained in any place in which
they could have been detained before the time of their return to the requested territory.
Section 153B(6) provides that a constable or immigration officer may take the person
in to custody for the purpose of conveying them to the place of detention referred to in
section 153B(5). Section 153B(7) provides that the person must be released on license
within a five day period, starting from when the offender was taken in to custody under
this section. Section 153B(8) makes it clear that in calculating the period of five days,
no account should be taken of weekends and public holidays as set out in section 59(10).
Section 153B(9) makes it clear that the powers set out at section 153B(6) are exercisable
in any part of the UK.

366. Section 153C allows the Secretary of State to give an undertaking that someone who
has been extradited to the UK will be returned to the requested territory to serve any
sentence of imprisonment imposed in the UK. Section 153C(4) establishes that where
such an undertaking has been given the person must be returned to the requested
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territory as soon as is reasonably practicable after the sentence has been imposed and
once any other proceedings in respect of the offence have been concluded. Where a
person is returned to serve a UK sentence overseas, section 153C(5) provides that the
sentence for the offence is to be regarded as having been served. This is to ensure that
someone does not remain liable to imprisonment pursuant to their UK sentence despite
having served it overseas.

367. Section 153D(1) makes it clear that nothing in section 153A or 153C require the
return of a person where the Secretary of State is not satisfied that their return would
be compatible with the Refugee Convention or the Human Rights Act 1998. Section
153D(2) provides that all references in sections 153A and 153C to the Secretary of
State should be read as references to Scottish Ministers where a Part 3 warrant has been
issued by a sheriff.

Section 75 Cases in which sentence treated as served

368. Section 75 amends two provisions of the Extradition Act 2003 to ensure consistency
with sentencing legislation and to ensure that the protection afforded by section 152 of
the Extradition Act 2003 applies where someone is extradited to the UK from a territory
which is neither a category 1 or a category 2 territory.

369. Subsection (2) amends section 145(2) of the Extradition Act 2003 to make it clear
that where, rather than extraditing someone to the UK to serve a sentence imposed, a
Member State undertakes to require the person to serve the sentence in their territory, the
UK custodial sentence falls to be treated as served. This ensures that a person does not
remain liable to imprisonment in the UK where they have already served the sentence
in question overseas.

370. Subsection (3) amends section 152 of the Extradition Act 2003. Subsection (3)(a)
ensures that the protection afforded by section 152 applies where someone is extradited
to the UK from a territory which is neither a category 1 nor a category 2 territory and
subsection (3)(b) ensures that where a person is extradited back to the UK for one
offence the sentence imposed in the UK for any other offence is to be treated as served.

Section 76 Dealing with person for other offences

371. Section 76 replaces section 151 of the Extradition Act 2003 with a new section 151A.
This section deals with situations where the UK would want to deal with an offence
committed by a person previously extradited to the UK for the purposes of prosecution
for a different offence. Subsection (1) of the new section 151A makes it clear that this
protection applies to any territory which is not a category 1 territory or a country listed
under section 150(1)(b) of the Extradition Act 2003. Subsections (2), (3) and (4) make it
clear that the person may only be dealt with in the UK for an offence committed before
their extradition if it is an offence falling within subsection (3) and meets either of the
conditions set out in subsection (4). Subsection (5) defines what is meant by a person
being dealt with for an offence in the UK.

Ancillary matters

Section 77 Provisional arrest

372. Section 77 amends section 6 of the Extradition Act 2003 so as to exclude weekends
and certain specified holidays from the calculation of the 48 hour period during which
a person provisionally arrested under section 5 of the Extradition Act 2003 must be
brought before, and relevant documents provided to, the appropriate judge. Section 77
also provides a mechanism by which the time limit for providing the relevant documents
to the appropriate judge may be extended by up to 48 hours.

373. A power of provisional arrest is available under section 5 of the Extradition Act 2003
where a Part 1 warrant has not been received by a designated UK authority but a
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constable, a customs officer or a service policeman has reasonable grounds for believing
that the warrant has been or will be issued by an authority in a category 1 territory.

374. Section 6(2) of the Extradition Act 2003 requires that someone who has been
provisionally arrested must be brought before the appropriate judge within 48 hours of
arrest. Section 6(2A) (as inserted by section 77) requires a copy of the Part 1 warrant
and the certificate issued under section 2 of the Extradition Act 2003 to be provided to
the appropriate judge within 48 hours of arrest. Section 77, however, amends section 6
of the Extradition Act 2003 so as to exclude the days listed in subsections (8A) and
(8B) from the calculation of this 48 hour period. Section 77 also amends section 6 of the
Extradition Act 2003 so as to enable the authority of the category 1 territory to apply to
the appropriate judge for a further 48 hours within which to satisfy the requirements of
section 6(2A). By virtue of subsections (3B) and (3C) the appropriate judge may grant
such an extension where satisfied on the balance of probabilities that the requirements of
section 6(2A) of the Extradition Act 2003 could not reasonably be complied with within
the initial 48 hour period. Where the person who has been provisionally arrested has
been brought before the appropriate judge in pursuance of section 6(2), but the relevant
documents have not been provided in accordance with section 6(2A) subsection (5B)
requires the appropriate judge to remand the person who has been provisionally arrested
in custody or on bail.

Section 78 Use of live link in extradition proceedings

375. This section amends the Extradition Act 2003 by inserting new sections 206A , 206B
and 206C. These sections make it possible for a judge to give a live link direction in
hearings before the judge other than the extradition hearing itself and other than any
extradition proceedings which post date surrender. Section 206A(1) applies this section
to all extradition related hearings in Parts 1 and 2 of the Extradition Act apart from
the substantive extradition hearing and any hearings post dating surrender. A live link
direction can be given in any case in which the appropriate judge is satisfied that the
person in question is likely to be in custody at the time of the hearing and a live link
direction can be made following an application by a party to the proceedings or on the
appropriate judge’s own motion. By virtue of subsection (4) a live link direction can be
given for all future hearings to which the section applies. Subsections (5) and (6) make
it clear that the judge may not give a live link direction if it is contrary to the interests
of justice and that the person whose extradition is sought must be considered as present
in the court if they attend via live link.

376. Section 206B(1) allows the judge to rescind a live link direction at any time before
or during a hearing. Section 206B(2) prevents the judge giving or rescinding a live
link direction if both parties have not been afforded the opportunity of making
representations. Section 206B(3) provides that representations on the giving or
rescinding of the live link direction can be made via live link. If the appropriate judge
does not give a live link direction he must state in open court the reasons for not doing
so and enter those reasons in the register of proceedings as set out in section 206B(4).
Sections 206B(5), (6) and (7) state that when an application for a live link hearing is
refused or rescinded by a judge, the person whose extradition is sought must be brought
before an appropriate judge as soon as practicable after the refusal of that application
or rescinding of the direction.

377. Section 206C defines terms used in section 206A. Subsections (2) and (3) make sections
67 and 139 apply in determining the appropriate judge under Parts 1 and 2 of the
Extradition Act 2003. Subsection (4) sets out the definition of what is meant by
“affected by an extradition claim” for the purposes of this section. Subsection (5) sets
out how references should be interpreted in England and Wales, Scotland and Northern
Ireland. Subsection (6) sets out what is meant by “live link” for the purposes of this
section.
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Part 7 – Aviation Security

Section 79 Security planning for airports

378. Section 79 deals with the establishment of Risk Advisory Groups (RAGs) and Security
Executive Groups (SEGs) at aerodromes, the functions of these groups, and the dispute
resolution procedures to be followed in the event of disagreement. It does so by inserting
a new Part in the Aviation Security Act 1982. These notes provide a brief overview of
the new Part and then consider the individual sections of the new Part in more detail.

379. Aerodromes that will automatically be subject to the new provisions will be those that
are the subject of a direction or directions given by the Secretary of State to the manager
of the aerodrome in accordance with sections 12,13 or 14 of the Aviation Security Act
1982 (c.36) (ASA). In practice, an aerodrome directed under these sections will be one
meeting the qualifying criteria for inclusion in the UK’s National Aviation Security
Programme (NASP).

380. Under the new provisions, the manager of the aerodrome will be responsible for the
establishment of a RAG. The RAG’s membership will include, as a minimum, a
person nominated by the aerodrome manager and a person nominated by the chief
officer of police. The manager of the aerodrome also has power to appoint additional
members. This power has been conferred in order to allow the manager to appoint such
additional persons as he or she considers necessary to allow for the proper consideration
of potential risks to the aerodrome. The RAG will then be required to produce a
comprehensive risk report, which will include analysis of the potential risks to the
aerodrome, and which will make recommendations regarding the actions necessary to
successfully mitigate these risks.

381. The risk report produced by the RAG will be submitted to the SEG for their
consideration. The SEG’s membership will include, as a minimum, a representative of
the aerodrome manager, representatives of the chief officer of police and the police
authority for the relevant area and a representative of airlines operating at the airport.
The manager of the aerodrome has power to appoint additional persons, representing
the interests of different categories of security stakeholders, to the SEG.

382. The SEG will be required to consider the risk report produced by the RAG. They
will then determine the security measures to be taken in respect of the airport,
and will determine which security stakeholder should deliver each security measure.
These decisions will form the content of the Aerodrome Security Plan (ASP), which
will formally document the security measures to be taken at an airport, the security
stakeholder or stakeholders responsible for their delivery, and the procedures to be used
to monitor the implementation of these measures.

383. In the event that the members of the SEG are unable to agree on the terms of an ASP,
they may, in certain circumstances, refer the disagreement to the Secretary of State as
a dispute. The provisions empower the Secretary of State to make a determination in
relation to any disagreement. Parties involved in a dispute will be required to abide by
the terms of the Secretary of State’s determination, although in certain circumstances
the legislation does provide them with rights of appeal to the High Court.

384. The new sections inserted by section 79 will now be considered in more detail.

Section 24AA Aerodromes to which Part 2A applies

385. This section sets out which aerodromes will be subject to the new provisions.
Directed aerodromes

386. The new provisions will apply to an aerodrome at any time when a direction under
section 12, 13, or 14 of the ASA to the manager of the aerodrome is in force. In practice,
a directed aerodrome will be one that is subject to the NASP.
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387. Sections 12, 13, 13A and 14 of the ASA provide the Secretary of State with powers
to direct those security measures which must, as a minimum, be carried out at an
aerodrome. Broadly, directions made under these sections are made for the purposes
of mitigating threats to aviation from acts of violence. Parties generally directed
under these sections include aerodrome managers, airline operators, cargo and catering
companies. The police may not be directed. All directions issued under the ASA are
brought together, with guidance, to form the NASP. The NASP is concerned with
aviation generally and has a primary aim to ‘safeguard passengers, crew, ground
personnel and the general public against acts of unlawful interference perpetrated in
flight or within the confines of an aerodrome’.

388. The number of UK aerodromes directed in accordance with these sections will vary in
accordance with day to day operations, but presently this amounts to around 60 UK
aerodromes.

Other aerodromes

389. Subsection (1)(b) allows the Secretary of State, by order, to bring additional aerodromes
within the new provisions. This power is subject to negative resolution procedure. In
practical terms, this power might be used in the event of intelligence suggesting that
other, non-directed aerodromes might benefit from the security planning provisions
contained in the Act. Non directed aerodromes which could, for example, be made
subject to the provisions might include those dealing solely with general aviation. In
this context, ‘general aviation’ refers to a civil aircraft operation other than a military,
scheduled or charter public transport service. Examples of general aviation would
include private aircraft and microlights.

Meaning of aerodrome

390. Section 38(1) of the ASA defines the term ‘aerodrome’ for the purposes of the ASA.
Any use of the word ‘aerodrome’ in the amendments to the ASA made by section 77
is therefore subject to the same definition. The effect of the definition contained at
section 38(1) is that ‘aerodrome’ means the following:

• the land, buildings and works comprised in an area of land or water that is designed,
equipped, set apart or commonly used for affording facilities for the landing and
departure, and/or vertical landing and departure, of aircraft; and

• any other land, building or works situated within the boundaries of an area
designated in an order made by the Secretary of State as constituting the area of
an aerodrome.

Section 24AB Risk advisory groups

391. Section 24AB creates a statutory requirement that qualifying aerodromes must establish
RAGs and makes provision for their membership. There are currently in excess of
35 aerodromes presently operating groups on a voluntary basis that carry out risk
assessment. These are commonly known as ‘MATRA’ groups and these resemble
the proposed RAGs. As a minimum, a RAG’s membership must include a person
nominated by the aerodrome manager and a person nominated by the chief officer of
police for the relevant area.

392. Subsection (3) provides the manager of the aerodrome with a power to appoint
additional persons to the RAG as he or she sees fit. It is expected that the aerodrome
manager will use this power to ensure that the Group’s membership contains the
necessary expertise to be able to properly advise on the threats to the aerodrome
identified. Persons that may be appointed by the aerodrome manager could include, but
need not be limited to, representatives of airlines, cargo and catering concerns with a
presence at the airport.

393. The chief officer of police may use the power contained in subsection (4) to appoint a
second representative to the RAG. The chief officer, could, for example, use this power
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to appoint a representative of Special Branch where Special Branch has a presence at
the airport.

394. It is expected that the Commissioners for Her Majesty’s Revenue and Customs (HMRC)
will use the power contained in subsection (5) to appoint a representative to the RAG in
circumstances where HMRC are carrying out border and frontier protection functions
that will impact upon security planning considerations at the aerodrome in question.

395. Subsection (6) provides the Secretary of State with a power to appoint additional
persons to the RAG as he or she sees fit. The expectation is that this power will be used
by the Secretary of State to appoint such representatives of UKBA and SOCA to RAGs
as may, from time to time, be necessary.

396. Subsection (9) also provides the Secretary of State with a power to appoint observers
to the RAG. The observers would be able to witness the proceedings. In addition, as
the RAG may decide its own procedure, it could permit the observers to take part in the
discussions in order, for example, to provide expert advice.

Section 24AC Functions of risk advisory groups

397. This section creates a statutory requirement that the RAG produce a risk report for
the aerodrome and sets out the nature of the information that the risk report must
contain. Subsection (4) requires that the report be revised from time to time so that
the assessments are kept up to date. This is to ensure that the risk register is kept in
such a way as to ensure that it properly reflects the prevailing security position at an
aerodrome.

398. Subsection (1) provides that qualifying aerodromes must prepare a risk report within
two months of the day by which the RAG is required to be established. In the case of an
aerodrome which is “a directed aerodrome” when the new provisions are commenced,
section 24AL requires that a RAG be established at the aerodrome within one month
of commencement. The effect is therefore that a risk report must be produced for an
aerodrome within three months of commencement.

Section 24AD Discharge of functions by risk advisory groups

399. This section sets out the nature of the information that RAGs must consider when
making recommendations about risks to the aerodrome and appropriate mitigating
action.

400. Subsection (1)(a) requires RAGs to have regard to any directions made under
section 12,13, 13A or 14 of the ASA. This will require that the RAG, when exercising
its functions, takes into account the various security activities that directed parties at
the aerodrome are already required to deliver. The intention is that this requirement will
reduce the risk of security action being duplicated at the airport.

401. While the RAG is required to take these directions into account while fulfilling its
functions, it is not open to the RAG to consider the effectiveness of these directions
or to make recommendations about whether or not directed actions should be taken,
or should continue to be taken, in response to threats. The interpretation provisions
of section 24AT specify that the meaning of the term 'security measure' does not
include 'any measure specified in a direction under Part 2 [of the ASA]'. Express
provision has been made to preclude the RAG from making recommendations about
measures contained in directions because they are considered by the Secretary of State
to represent the security actions which should, as a minimum, be carried out at any
qualifying aerodrome. It is not the Government's intention that decisions as to the basic
minimum level of security action necessary should be left to the local decision making
process.

402. Subsection (1)(b) requires the RAG to have regard to any national threat assessments.
In practice, the ‘national threat assessment’ referred to in subsection (1)(b) and defined
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by subsection (3) could comprise any information issued by a Government department,
office or agency concerning threats to the aviation industry and might include an
amendment to threat levels.

403. The Secretary of State will be issuing guidance to support the functioning of RAGs.
Guidance is likely to cover the following aspects of the group’s operations:

• the role and objectives of multi-agency threat and risk analysis;

• group membership;

• the relationship between the RAG and the SEG. (The new sections 24AE – 24AJ
concern SEGs. Further information regarding the functions of SEGs is contained
at paragraphs 381 to 383 of these notes);

• threat and risk assessment methodology; and

• risk assessment tools.

Guidance may also contain model documents.

404. Section 24AD(1)(c) requires RAGs to have regard to this guidance.

Section 24AE Aerodrome security plans

405. This section creates a statutory requirement for qualifying aerodromes to create an ASP,
and sets out the information that must be contained within that plan. This section also
sets out the persons responsible for formulation of the ASP.

406. Subsection (1) requires that an ASP be in force at all times from nine months after the
SEG is required to be established. In the case of an aerodrome which is “a directed
aerodrome” when the new provisions are commenced section 24AL requires that a SEG
be established at the aerodrome within three months of commencement. The effect is
therefore that an ASP must be in force at all times from 12 months of commencement.

407. Subsection (2) deals with the content of ASPs. “Security measures” does not
include measures that are excluded by the definition of 'security measure' given by
section 24AT(1).

408. Subsection (3) provides that the ASP may specify steps to be taken by any person
responsible for delivery of any measure under the terms of the ASP for the purposes
of monitoring delivery of the agreed actions. A monitoring arrangement might include,
for example, a requirement that a relevant party report back to the SEG on progress
towards delivery of a measure.

409. Subsection (4) sets out the persons who may be tasked with the delivery of a measure
under the terms of an ASP. The requirements of an ASP will vary significantly
depending on local circumstances at each aerodrome, but persons and organisations
required to deliver a measure included in the ASP could include the following:

• The manager of the aerodrome;

• The chief officer of police for the relevant area. Special Branch for the relevant area
will also be under the control of the chief officer;

• The Serious Organised Crime Agency (SOCA);

• Airline Operators;

• Cargo companies;

• Catering companies;

• Hmrc;
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• The UK Border Agency (UKBA);

• Aerodrome retailers;

• NATS (air traffic control);

• General aviation;

• Car-parking interests.

410. The purpose of including a reference to the Secretary of State at 24AE(4)(h) is to ensure
that in practice UKBA may be required to deliver a security measure. UKBA is not
a body corporate and has no legal identity. It has not therefore been possible to treat
UKBA in the same manner, say, as HMRC, by simply referring to UKBA directly.
Except in relation to UKBA, it is not expected that the Secretary of State will be tasked
with the delivery of measures under the terms of an ASP.

411. Subsection (5) provides that a plan may specify that a security stakeholder make
payments to another security stakeholder in connection with their delivery of an action
specified in the plan. Subsection (5) does not include the chief officer of police as a party
to whom payments may be made under the terms of an ASP. This is because Schedule 6
makes provision for details of such payments to be included within the terms of a
Police Services Agreement (PSA). A PSA is an agreement made between an aerodrome
manager, the chief officer of police and a representative of the police authority for the
relevant area. Further information relating to Police Services Agreements is contained
at paragraphs 466 to 469 of these notes.

412. Subsection (6) provides that the plan may specify the accommodation or facilities that
the aerodrome manager is responsible for providing to security stakeholders other than
the police. In practice, it is likely that UKBA and other agencies will, if present at an
aerodrome, require the use of accommodation or facilities in order to deliver measures
assigned to them under the terms of an ASP.

413. Subsection (7) places persons who are responsible for the delivery of a measure in the
plan under a statutory duty to undertake the measure. Similarly, it places persons who
are required by the plan to take a monitoring step, or to make any payments or provide
accommodation, under a statutory duty to do so. A description of the persons that could
be placed under a statutory duty by virtue of this subsection is contained at paragraph
409 of these notes.

414. In the event of someone failing to comply with the duty contained in subsection (7)
it would generally be open to the Secretary of State to instigate the dispute resolution
process and make a determination. Further information relating to the dispute resolution
proceedings contained within the Act is contained at paragraphs 447-462 of these notes.

Section 24AF Aerodrome security plans: duration etc.

415. The practical effect of this section is that all ASPs, other than those considered to be the
first ASP in operation at the aerodrome, must last for a minimum period of 12 months,
running in accordance with the financial year. The number of financial years that the
ASP covers is a matter for the discretion of the group. However, section 24AH(1)(b)
places the SEG under a requirement to keep the contents of an ASP under review and
to decide whether and how it should be varied.

416. Special provision is made for the first plan in operation at an airport. In the case of
airports to which the new provisions apply on commencement, the requirement is that
the ASP will come into force 12 months after the commencement of the provisions.

417. The discretionary power at subsection (5) will allow the Secretary of State to direct that
an ASP is to come into force at an alternative date to those generally provided for by
the section where a dispute between parties necessitates this.
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Section 24AG Security executive groups

418. This section provides that qualifying aerodromes must establish a SEG and sets out the
SEG’s functions.

419. Subsections (2), (3), (4), (5) and (6) deal with the membership of the SEG. As a
minimum, the Group must comprise a representative of the manager of the aerodrome,
a representative of the chief officer of police and a representative of the police authority
for the relevant area, and a representative of operators of aircraft taking off from, or
landing at, that aerodrome.

420. Subsection (2)(d) and (e) permit HMRC and SOCA to appoint representatives to the
SEG where the functions of these bodies impact upon security planning at the airport
in question. In the case of HMRC, this activity will relate to their border and frontier
protection functions, while in the case of SOCA, this activity will relate to the fulfilment
of SOCA’s statutory functions, namely:

• preventing and detecting serious organised crime and contributing to the reduction
of such crime in other ways, and to the mitigation of its consequences; and

• gathering, storing, analysing and disseminating information relevant to the
prevention, detection, investigation or prosecution of offences, or the reduction of
crime in any other ways, or the mitigation of its consequences.

421. Subsection (4) permits the Secretary of State to appoint an official to the SEG who
exercises functions relating to immigration. In practice, this power will be used to
permit the appointment of an UKBA official to a SEG. In practice, it is expected that
a representative of UKBA will be nominated only where UKBA has a presence at the
aerodrome in question.

422. Subsection (5) provides the manager of an aerodrome and the Secretary of State with
a power to nominate a representative to the SEG who appears to him to be best
suited to act on behalf of a single security stakeholder falling within the categories
listed in section 24AE(4)(c) to (e) (operators of aircraft, persons having access to
carry on a business and occupiers of land forming part of an aerodrome). In practice,
it is expected that the aerodrome manager will use this power, where he or she
considers it appropriate, to appoint a representative of an organisation that may be
required to deliver a measure under the ASP but who would not otherwise have a
representative on the SEG. Subsection (6) provides the manager of an aerodrome
and the Secretary of State with a similar power of appointment. Unlike the power
contained in subsection (5), this power can be used to appoint a person to represent the
interests of a group of security stakeholders falling within any of the categories listed in
section 24AE(4)(c) to (e). Interests that might require a representative appointed under
this subsection could include, but are not limited to, cargo agents and retailers.

423. In practice, if an ASP at a larger aerodrome required an action to be taken by airline
operators, it is conceivable that several hundred persons could qualify as relevant
persons. This is why the provisions do not require all relevant persons to be present
on the SEG.

424. The powers to appoint representative members to the SEG contained in subsections (5)
and (6) are also available to the Secretary of State. In practice, the Secretary of State
would be unlikely to use this power unless it appeared to him that there was a need
for a representative member who would not otherwise be nominated to the SEG by the
aerodrome manager.

425. Subsection (8) provides the Secretary of State with a power to appoint observers to the
SEG. This power would, if deemed necessary, permit the attendance of Crown officials
at SEG meetings. Persons nominated under this subsection would not have voting rights
as they would not be full members of the SEG, only observers.
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Section 24AH Functions of security executive groups

426. This section places the SEG under a statutory duty to decide an ASP, and keep it under
review and vary it if necessary.

427. Subsection (2) and (3) require that the SEG unanimously agree to the terms of an
ASP and to any variation of an ASP. In the event that unanimous agreement cannot
be achieved, this would generally be because there was a dispute as defined in
section 24AM(3)(a) or (b). It would therefore be possible for a member of the SEG to
refer the matter to the Secretary of State in accordance with the procedure specified
in 24AN.

428. This provision contained at subsection (4) qualifies the requirement contained in
subsections (2) and (3) for unanimous agreement. This provision might, for example, be
used to allow an ASP to come into force where a SEG member is unreasonably failing
to indicate whether he or she agrees or disagrees to the terms of an ASP so as to seek
to delay the ASP from taking effect.

429. Subsection (5) permits the Secretary of State to require the airport manager to provide
the Secretary of State with a copy of an ASP. The Secretary of State does not expect
to routinely request copies of ASPs. In practice, the Secretary of State is most likely to
use this power in the event of a specific concern relating to the efficacy of measures in
place for the mitigation of threat.

Section 24AI Objections to proposals by security executive groups

430. This section permits security stakeholders not directly represented on the SEG to object
to a requirement contained in the ASP that they carry out a security measure, take
a monitoring step or make any payment. A security stakeholder who is not directly
represented on the SEG may not object to a measure which does not require them to
take a security measure, take a monitoring step, or make any payment.

431. Subsection (2) lists the persons who may use this objections procedure. The objections
procedure may not be used by a person directly represented on the SEG. Members of
the SEG will have the power to refer a matter to the Secretary of State as a dispute in
accordance with the provisions contained in section 24AN.

432. Provision is made at 24AI(2)(d) for the Secretary of State to make an objection unless
the Secretary of State has already made a nomination under section 24AG(4). In
practice, this means ‘unless the Secretary of State has already appointed an official
exercising functions relating to immigration’. This is most likely to be a UKBA official,
although it need not be.

433. The objection right at 24AI(2)(d) has been included to allow for UKBA to object to a
measure in circumstances where an ASP contains a measure for UKBA, but, due to the
fact that no nomination to the SEG has been made, UKBA have been unable to object
to that measure through its representative on the group. In practice, it is not expected
that it should be necessary for the Secretary of State to object to a measure on UKBA’s
behalf as it is expected that, where appropriate, a nomination will have been made under
section 24AG(4).

434. Subsection (7) requires that in the event of failure to agree whether the proposal that is
the subject of the objection should be withdrawn or varied, the matter must be referred to
the Secretary of State under section 24AN(1) by the person attending the SEG on behalf
of the aerodrome manager. Section 24AN(1) provides that where there is a dispute, a
member of the SEG may refer the matter to the Secretary of State.

435. Under the terms of this section, it would be possible for the Secretary of State to make
an objection on UKBA’s behalf and subsequently act as the person determining the
dispute. In practice, this is unlikely to happen: as indicated above, it should not, in
normal circumstances, be necessary for the Secretary of State to object to a measure on
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UKBA’s behalf. In any event, in practice, the Secretary of State exercising functions
relating to immigration is unlikely to be the same Secretary of State that would
determine an ASP dispute, as this will generally be the Secretary of State responsible
for transport. In the unlikely event that the Secretary of State is required to determine
a matter of dispute raised on behalf of UKBA, the Secretary of State’s decision on
the matter in dispute would be taken in their capacity as the person responsible for
determining disputes rather than in any capacity connected with immigration functions
and UKBA.

436. Subsection (8) has the effect that a measure which is required to be delivered by a
relevant person who is not directly represented on the SEG may not be included in an
ASP until 30 days have elapsed (from the point at which the person was notified of the
measure). This is to ensure that the person has an opportunity to object before being
required to do anything. Elements of the ASP that are required to be delivered solely
by persons directly represented on the SEG may come into effect immediately.

Section 24AJ Discharge of functions by security executive groups

437. This section sets out the nature of the information that the members of the SEG must,
as a minimum, have regard to in the exercise of their functions.

438. Section 24AJ(1)(c) requires that the SEG have regard to any national threat assessment.
In practice, a national threat assessment could comprise any information issued by a
Government department, office or agency concerning threat information. This might
include an amendment to threat levels.

439. The Secretary of State will be issuing guidance to support the functioning of SEGs.
Guidance is likely to cover the following aspects of the group’s operations:

• The role of the SEG;

• Group membership;

• The relationship between the RAG and the SEG;

• Developing and agreeing an ASP;

• Monitoring delivery of security measures; and

• Reviewing and varying the Plan.

Guidance may also contain model documents.

440. Section 24AJ(1)(d) requires SEGs to have regard to this guidance.

Section 24AK Aerodrome groups: supplemental

441. This section makes further provision regarding the operation and procedures of RAGs
and SEGs.

442. In practice, it is likely that some smaller aerodromes may consider it appropriate for the
same persons to staff both their RAG and SEG. Express permission for this is provided
in section 24AK(1).

443. Subsection (2) provides for the revocation of nominations under section 24AB(2)(a)
or 24AG(3). The effect of this subsection is that where such a nomination is revoked
under this section, an alternative nomination must be made.

444. Subsection (3) provides for the revocation of certain other nominations.

445. The effect of subsection (3) is that where such a nomination is revoked, no alternative
nomination need be made.
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Section 24AL Period for establishment of aerodrome groups

446. Section 24AL provides that qualifying aerodromes must have RAGs in place from
one month after commencement of these provisions. In practice, many qualifying
aerodromes already have groups dealing with risk assessment in place and individuals
serving on them might be nominated as members of RAGs under section 24AB. This
section also requires that qualifying aerodromes establish SEGs within three months of
the commencement of section 79. A definition of a qualifying aerodrome is contained
in paragraphs 386 to 389 of these notes.

Section 24AM Meaning of dispute about security planning

447. This section defines dispute about security planning for the purposes of the Part. A
dispute may be any of the following:

• A dispute about the contents of an ASP for the aerodrome; or

• A dispute about the implementation of an ASP.

448. Under the terms of this section, a disagreement between a person who is not required
to do anything under an ASP and the members of the SEG would not qualify as a
dispute. This restriction has been included to ensure that only those relevant persons
directly affected by a security measure may access the dispute resolution proceedings
since the Government wants to avoid unfounded or malicious references being made
to the Secretary of State. This section also does not permit the referral of disputes
about payments that the airport manager is required to make in respect of any dedicated
policing services provided at that aerodrome. This is because the ASP will not contain
such details, as these will be contained in a PSA. The terms of an ASP will, however,
indicate whether or not a dedicated policing presence is required at that aerodrome and
this is an issue that it would be possible to take to dispute under the terms of this section.

449. The duty contained at 24AE(1), which is referred to in section 24AM(3)(a), is the
requirement to ensure that an ASP is in place.

450. The duty contained at 24AE(7), referred to in section 24AM(4), is the duty imposed on
a person to take a security measure to take a monitoring step or to make any payment
or provide accommodation, in accordance with the terms of an ASP.

Section 24AN Power to refer dispute to Secretary of State

451. This section sets out who may refer a dispute to the Secretary of State.

452. Under the terms of this section, only members of the SEG may refer a dispute to the
Secretary of State. Persons not directly represented on the SEG may, however, make a
request to a person nominated to the SEG to represent their interests to refer a dispute
to the Secretary of State. In general terms, it would be a matter for the discretion of
the member of the SEG in question as to whether they referred the matter or not.
However, if a person has used the objections procedure in relation to a measure and there
has been no subsequent agreement amongst SEG members in relation to the matter,
the representative of the aerodrome manager on the SEG must refer the matter to the
Secretary of State under section 24AI(7).

Section 24AO Powers of Secretary of State in relation to disputes

453. This section provides the Secretary of State with a power to intervene in a dispute in
order to seek to resolve it. The use of this power is at the Secretary of State’s discretion.
The intention is that, if such intervention is successful, a determination of the dispute
under section 24AP may not be necessary.

454. In practice, the power contained at subsection (2) could be used to compel parties in a
dispute to take actions that the Secretary of State considers will assist them in resolving
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the dispute. Directions made under this section will primarily be used to ensure that
participants in a dispute take all necessary actions such as completing the required
security analysis, and attending meetings with supporting materials so that officials
can facilitate agreement over the levels of security resources required at an airport.
However, the nature of the provision means that the examples set out above are not
exhaustive.

455. Subsection (3) provides the Secretary of State with a power to compel parties involved
in a dispute to contribute to costs relating to the provision of services by a third party.
In practical terms, it is expected that there may be circumstances in which the Secretary
of State considers it appropriate to attribute costs to the disputing parties relating to
services provided by a third person for the purposes of resolving a dispute. In practice,
persons who may be employed by the Secretary of State to facilitate in the resolution of
a dispute could include legal professionals, Her Majesty’s Inspectorate of Constabulary
or independent security consultants. Subsection (4) also permits the Secretary of State
to recover costs relating to officials’ involvement in the determination of disputes. In
practice, the Secretary of State might use this power to recover costs where he or she
considers that it would be inappropriate for the full extent of costs relating to attempts
to resolve the dispute to fall to the public purse.

Section 24AP Dispute resolution: procedure

456. This section sets out the general procedures that the Secretary of State must, as a
minimum, follow when providing a determination in relation to a dispute.

457. Subsection (3) requires that the Secretary of State must have regard to any directions
under sections 12, 13, 13A or 14 of the ASA (explanation as to the likely content of such
directions is provided at paragraph 387 of these notes); the risk report for the aerodrome
produced by the RAG; any national threat assessment (see paragraph 402 of these notes
for further details) and any guidance given by the Secretary of State which is relevant
to the group’s functions (see paragraph 439 of these notes for a description of likely
contents of guidance).

Section 24AQ Dispute resolution: powers

458. This section sets out the powers of the Secretary of State when determining the
settlement of a dispute. The Secretary of State has powers in relation to determining
both the contents of an ASP as well as its implementation.

459. Subsection (4) provides the Secretary of State with a power to apportion costs between
persons responsible for security measures at the aerodrome. In practice, there may be
circumstances where disagreement could arise between members of the SEG in relation
to whether or not security stakeholders should make a financial contribution in respect
of a security measure (disagreement might, for example, arise about who should pay for
installation of a security system such as CCTV). Where appropriate, this power would
permit the Secretary of State to determine that a security stakeholder should make a
financial contribution to the project. Any such determination could be the subject of an
appeal as provided for in section 24AR.

Section 24AR Dispute resolution: appeals and enforcement etc

460. This section provides any party affected by a declaration, determination or order of the
Secretary of State with a right to appeal that decision to the High Court.

461. Section 24AR(1) permits a party in a dispute that has been the subject of a determination
to appeal to the High Court against the determination. This appeal is not limited to
judicial review of the Secretary of State's decision.

462. Subsection (2) provides that where the Secretary of State imposes a requirement in
certain circumstances, or makes a declaration, determination or order then he or she
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can seek with the permission of the High Court to have any of these enforced as if
they had been a High Court judgment in their own right. In practical terms, the High
Court's permission for a determination to be treated as a judgment of the High Court
would mean powers allowing for the enforcement of a determination would become
available to the Secretary of State. For example, if a party refused to comply with the
requirements of a determination (for example, by refusing to make a payment stipulated
in the determination) the Secretary of State would be able to instigate proceedings for
contempt of court.

Section 24AS Power to Modify etc.

463. The power to modify contained in section 24AS complements that set out in
section 24AA. It is intended to be used in circumstances where intelligence suggests that
it would be proportionate and reasonable in all the circumstances to make an aerodrome
exempt from some, or all, of the security planning provisions contained in the new
Part 2A of the ASA. Any decision to use the power contained in this section would be
based on all relevant considerations, including latest intelligence information and an
assessment of local circumstances at the aerodrome in question.

Section 80 Policing at airports and Schedule 6 Amendment of Part 3 of the Aviation
Security Act 1982

464. Part 3 of the ASA presently deals with the policing of aerodromes that have been
designated for policing purposes. The amendments made by the Act make provision
relating to the policing of all aerodromes to which the new Part 2A applies (other than
those which have been excepted by order). An explanation of the aerodromes to which
the new Part 2A applies is given at paragraphs 386 to 389 These notes provide a general
overview of Part 3 as amended and then consider the individual amendments in more
detail.

465. The number of UK aerodromes meeting these criteria will vary in accordance with day
to day operations, but presently around 60 UK aerodromes would meet these qualifying
criteria. Of these, nine are designated for policing purposes.

466. Under the existing terms of sections 25B(1) and (2) of the ASA, the effect of designating
a UK aerodrome in accordance with section 25(1) of the ASA is that the manager of the
aerodrome, the relevant police authority and the chief officer of police for the relevant
area are required to enter into a police services agreement (“a PSA”). A PSA is an
agreement which must stipulate:

• the level of policing to be provided for the aerodrome;

• the payments to be made by the manager of the aerodrome in connection with that
policing and, if such payments are to be made, their amount, or the manner in which
they are to be assessed;

• the accommodation and facilities (if any) that are to be provided by the manager
in connection with that policing.

467. The ASA presently provides that, if the persons responsible for the development of a
PSA are unable to reach agreement in relation to its terms, construction or operation the
matter may be referred to an independent tribunal, which may make a determination
on the matter.

468. The proposed amendments to Part 3 of the ASA will essentially remove the current
system of designation. This system of designation will be replaced with a requirement
that all qualifying aerodromes having an ASP which specifies that policing measures
are required at the aerodrome must develop a PSA. This requirement is contained at
section 25B(1) of the ASA, as amended by the Act. It will continue to be the case that
PSAs must specify the level of policing to be provided, must specify the amount of any
payments to be made by the aerodrome manager, or the manner in which their amount
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is to be assessed, and the accommodation and facilities (if any) that are to be provided
by the manager in connection with that policing.

469. The manager of the aerodrome, the police authority for the relevant area, and the
chief officer of police for that area will continue to be the persons responsible for the
development of PSAs in respect of the relevant aerodromes. In the event that they are
unable to agree on the terms of the PSA, the matter may be referred to the Secretary
of State to provide a determination on the terms of the PSA (sections 29A to 29E).
Aerodrome managers will not be required to pay for all police services provided at an
aerodrome. Section 25E(2)(c) provides that the persons determining the terms of a PSA
must have due regard to the extent, if any, to which the costs incurred by the police
authority in connection with the policing provided for the aerodrome are, or are likely
to be, met by any person other than the manager of the aerodrome.

470. The nine aerodromes presently designated for policing purposes currently pay
approximately £80m per annum in respect of policing services provided at these
aerodromes. In the main, these nine aerodromes are some of the larger aerodromes in the
UK, and all at present require a dedicated police presence. A dedicated police presence
is not necessarily required at all UK aerodromes, and where such a presence is required,
it is expected that the level of policing services provided at presently non-designated
aerodromes will, on average, be lower than the average level of policing services
provided at designated aerodromes. It may also be the case that following introduction
of the Risk Assessment and Aerodrome Security Planning processes (described at
paragraphs 380 – 383 of these notes), security stakeholders at aerodromes presently
designated for the purposes of policing may find their analysis suggesting that the levels
of policing services provided at the aerodrome should be varied. Further information
relating to costs is contained in the Department for Transport’s Impact Assessment
which is available on the Departmental website.

471. Section 80 gives effect to provisions contained within Schedule 6. These amend
provisions in Part 3 of the ASA.

Paragraphs 1-5 of Schedule 6 Amendment of Part 3 of the Aviation Security Act
1982

472. Schedule 6 amends Part 3 of the ASA.  The general effect of this change has already
been described.

473. Paragraph 2 of Schedule 6 repeals section 25 of the ASA, which currently permits the
Secretary of State to designate aerodromes.

474. Paragraph 3 of Schedule 6 repeals section 25A of the ASA. The practical effect of
this will be to remove the requirement contained in this section that the manager of a
designated aerodrome and the chief officer of police consult with security stakeholders
in relation to a range of stipulated matters. These include: measures required to be taken
to comply with, or take account of, security directions taken under sections 12, 13, 13A
and 14 of the ASA (see paragraph 387 of the explanatory notes for further information
regarding these requirements); any national threat assessment; guidance issued by the
Secretary of State relating to the policing of the aerodrome; other measures to be taken
in relation to policing of the aerodrome; the extent to which security measures are being
undertaken by security stakeholders other than the police; and the level of policing
required at the aerodrome.

475. The requirement to consult on matters described at paragraph 474 of these notes is
replaced by the requirement to conduct a multi agency risk assessment contained in
section 24AC.
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Section 25AA Meaning of relevant aerodrome

476. The aerodromes to which Part 2A applies will, as a minimum, be those meeting the
criteria specified in paragraphs 386 of these notes.

Section 25B Police services agreements

477. This section sets out which aerodromes are required to have a PSA and what a PSA
must contain.

478. The effect of section 25B(1) is that aerodromes which have an ASP specifying policing
measures must also have a PSA. There is a limited exception in subsection (2). There
is no requirement for a PSA to be in force in the period of three months following
agreement on the first ASP.

479. Aerodromes that have an ASP that does not specify policing measures are exempt from
the requirement to have a PSA. Although the requirement for dedicated policing will
be a matter for local determination, the Government expects that a significant number
of those aerodromes eligible for inclusion in the UK NASP (presently around 60) may
not require a dedicated police presence.

480. Section 25B(3) specifies the information which, as a minimum, a PSA must contain.

481. Section 25B(5) provides that an aerodrome manager must supply the Secretary of State
with a copy of the PSA upon request by the Secretary of State. The Secretary of State
will not routinely request copies of PSAs. In practice, the Secretary of State will use this
in the event of a specific concern relating to the policing of an aerodrome or associated
payments.

Section 25C Police services agreements: duration etc.

482. This section provides for PSAs to end on 31 March (the end of the financial year). It
does not specify a maximum period for which a PSA may operate, so a PSA could cover
more than one financial year. Section 25D does, however, require the manager of the
aerodrome, the representative of the police authority for the relevant police area and
the chief officer of police for that area to keep the PSA under review.

483. The section also deals with the date when PSAs must begin. There is a distinction
between the first PSA and other PSAs. The first PSA must come into force on the day on
which the requirement to have the PSA first applies. Subsequent PSAs must normally
come into force on 1 April.

484. A requirement to have a PSA may cease to apply to an aerodrome because another ASP
which does not contain policing measures comes into force. That ASP could then be
varied to include policing measures. Subsections (4) and (5) make special provision for
this case so as to ensure that the PSA runs from the date when the variation takes effect
and the aerodrome is once again required to have a PSA.

485. The discretionary power at subsection (6) will allow the Secretary of State to direct that
a PSA is to come into force at an alternative date to those provided for at subsections
(2) to (5) where a dispute between parties necessitates this.

486. The practical effect of the amendment made by paragraph 12(3) of Schedule 6 is that an
aerodrome which ceases to be a relevant aerodrome for the purposes of Part 2A of the
Act but which then becomes a relevant aerodrome again is granted a three month 'grace
period' between the point at which an ASP is agreed and the point when the requirement
to have a PSA in force recommences.

Section 25D Review of police services agreements

487. This section provides the aerodrome manager, the representative of the chief officer of
police and representative of the police authority for the relevant area with a power to
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vary the terms of a PSA. In practice, events which could trigger the variation of a PSA
could include, for example, a sustained change in the national threat level or a change
in the scale of operations at an aerodrome.

Section 25E Discharge of functions of relevant persons in relation to police
services agreements

488. This section sets out those matters which must, as a minimum, be considered in the
formulation of PSAs.

489. Section 25E(2)(c) requires the relevant persons to have due regard to the extent to which
costs incurred by the police authority in connection with the policing of the aerodrome
are likely to be defrayed from sources other than the aerodrome manager.

Paragraphs 6-9 of Schedule 6 Amendment of Part 3 of the Aviation Security Act
1982

490. Sections 26-29 of the ASA are amended by the provisions in paragraphs 6 to 9 of the
Schedule.

491. Section 26(1) of the ASA currently provides that a relevant police constable is entitled
to enter any part of a designated airport. Section 26(2A) sets out the matters which
the chief officer of police must take into account when making arrangements for the
policing of the airport. Section 26(2B) requires the manager of the aerodrome to make
payments to the police authority in accordance with the terms of a PSA. Section 26(2C)
provides that, in the event of there being no PSA in force, the aerodrome manager must
make payments to the police authority in respect of costs reasonably incurred by the
authority in connection with the policing provided for the aerodrome. However, the
aerodrome manager is not required to pay for policing services for which funding from
alternative sources has been provided.

492. Paragraph 6(1) to (4) of Schedule 6 amends those provisions so that they apply to all
relevant aerodromes (as defined by the new section 25AA) and are consistent with the
new arrangements for security planning at airports.

493. Paragraph 6(6) also inserts a new section 26(2CA). This draws a distinction between the
position of aerodromes that were designated immediately before the commencement
of the new provisions and other aerodromes. In the absence of a police services
agreement, aerodromes which were designated will continue to be required to make
payments to reimburse the police authority for costs that have been reasonably incurred
in connection with the policing provided at the aerodrome. For aerodromes that were
not designated, the requirement to reimburse the police authority for any dedicated
policing services provided at that aerodrome will not apply until 15 months after the
commencement of the provisions (three months after the time when the aerodrome is
required to have an ASP).

494. Sections 27, 28 and 29 of the ASA do not specifically relate to security planning at
aerodromes but instead relate to prevention of theft, byelaws and the control of road
traffic at designated airports. The amendments made by paragraphs 7 to 9 ensure that
these provisions will in future apply to all relevant aerodromes (as defined by the new
section 25AA).

Paragraph 10 Dispute Resolution

495. Paragraph 10 of Schedule 6 provides for a new dispute resolution process consistent
with that provided for under the aerodrome security planning provisions at sections
24AM to 24AR. In essence, this paragraph replaces sections 29A to 29D of the ASA
to ensure that, where there is a dispute about PSAs, a determination will be provided
by the Secretary of State, rather than by the panel of independent experts appointed by
the Secretary of State.
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Section 29A Power to refer disputes to Secretary of State

496. This section sets out the kinds of disputes to which the new dispute resolution procedure
applies.

497. The requirement referred to in section 29A(2)(a) is the requirement to have a PSA in
place where an ASP contains policing measures.

498. Section 29A(2)(d) refers to payments to be made, or accommodation and facilities to
be provided, under section 26(2C). Section 26(2C) provides that, where no PSA is in
force in relation to an aerodrome, the manager of the aerodrome shall: a) make to the
police authority such payments as are necessary to reimburse the authority in respect of
the costs reasonably incurred by it in connection with the policing of the aerodrome and
b) secure that suitable accommodation and facilities are provided for use in connection
with that policing.

Section 29B Powers of Secretary of State in relation to disputes

499. Section 29B(2) provides the Secretary of State with powers to compel parties to take
such actions as he or she considers will assist in the resolution of a dispute. These
powers provide the Secretary of State with a means of acting to resolve a dispute without
providing a full determination as provided for under the terms of section 29C.

500. In practice, it is likely that the requirements imposed under section 29B(2) will primarily
be used to ensure that participants in a dispute take action that might assist in the
resolution of a dispute. These might include actions such as completing the required
security analysis, and attending meetings with supporting materials so that officials
can facilitate agreement over the levels of policing resources required at an airport.
However, the nature of the provision means that the examples set out above are not
exhaustive.

501. Subsections (3) and (4) provide the Secretary of State with a power to require parties
involved in a dispute over a PSA to make payments in respect of costs incurred through
use of the mechanism described in paragraphs 499 to 500 above. In practice, persons
who might be employed by the Secretary of State to facilitate the resolution of a
dispute in this regard might include legal professionals, or Her Majesty’s Inspectorate
of Constabulary. Subsection (4) also provides the Secretary of State with a power to
recover costs incurred through officials’ involvement in attempts to resolve a dispute.
The Secretary of State might use such power to recover costs where he or she considered
that it would be inappropriate for the full extent of costs relating to the determination
of the dispute to fall to the public purse.

Section 29C Dispute resolution: procedure

502. This section sets out some procedures that the Secretary of State must always undertake
when providing a determination in relation to a dispute. With the exception of the
minimum requirements set out in this section, the Secretary of State is provided with
broad powers to determine how a dispute should be determined.

503. In the case of disputes about police services agreements, subsection (3) requires the
Secretary of State to have regard to the matters mentioned in section 25E(2). These are:

• any ASP in force during the proposed period of the PSA;

• any information given by the security executive group to the aerodrome manager,
the chief officer of police or the police authority which is relevant to the PSA;

• the extent, if any, to which the costs incurred by the police authority in connection
with the policing provided for the aerodrome are, or are likely to be, met by any
person other than the manager of the aerodrome, and
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• any guidance given by the Secretary of State which is relevant to the discharge by
the relevant persons of their functions in relation to PSAs.

Section 29D Dispute resolution: powers

504. This section sets out the powers and duties of the Secretary of State when determining a
dispute. The Secretary of State has powers in relation to determining both the contents
of a PSA as well as its implementation.

Section 29E Dispute resolution: appeals and enforcement etc.

505. This section provides any party to a dispute on which the Secretary of State has made
a determination with a right to appeal that determination to the High Court.

506. Subsection (2) provides that where the Secretary of State imposes a requirement in
certain circumstances, or makes a declaration, determination or order, then he or she
can with the permission of the High Court seek to enforce it as if it had been a High
Court judgment.

Paragraph 11 of Schedule 6: Supplementary Orders

507. Section 30 of the ASA provides the Secretary of State with a power to make orders
in connection with an aerodrome becoming, or ceasing to be, a designated aerodrome.
In practice, orders made under this section have principally been used to effect the
transfer of private forces to local Home Office constabularies and to make associated
arrangements. There will no longer be provision for the Secretary of State to designate
an aerodrome and it is not considered necessary for section 30 to be retained. It is
therefore repealed by paragraph 11 of Schedule 6. A saving provision for orders made
under this section is contained at paragraph 15 of Schedule 6.

Paragraph 14 of Schedule 6: Transitional Provision

508. Under the existing terms of the ASA, there are presently nine aerodromes ‘designated’
for policing purposes. Aerodrome managers at these aerodromes are already required to
pay for qualifying police services provided in respect of their aerodromes, and PSAs are
therefore already in place. This paragraph ensures that the existing requirement for such
airports to have PSAs will continue to apply until such time as the new requirement in
section 25B(1) (as amended by the Act) takes effect. This paragraph also ensures that
any existing PSAs will cease to have effect immediately before the new requirement
takes effect. In practical terms, this means that new PSAs will be introduced once the
new ASPs are in place. Until such time as ASPs are agreed and new PSAs are required,
the existing requirement for designated airports to have a PSA will continue to apply.

Part 8 – Miscellaneous
Chapter 1 – Safeguarding Vulnerable Groups and Criminal Records

Renaming of Independent Barring Body

Section 81 Renaming of Independent Barring Body

509. This section amends provisions in the Safeguarding Vulnerable Groups Act 2006
(“the 2006 Act”) to change the name of the Independent Barring Board (IBB) to the
Independent Safeguarding Authority (ISA). The IBB was established under section 1
of the 2006 Act as a body corporate to consider the suitability of persons seeking to do
certain specified work with children or vulnerable adults, and empowered to bar from
such work those considered unsuitable. Bars are based on an assessment by the Board
of any possible risk of harm posed to children or vulnerable adults by persons doing,
or seeking such work, with these groups in either a paid or voluntary capacity.
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510. Section 81 amends sections of the 2006 Act where references to the IBB appear in that
Act, in order to change the name of the Board by substituting the name Independent
Safeguarding Authority. It similarly amends references to the abbreviations “IBB”
with “ISA”, and other enactments and documents in place prior to the passage of this
Act where references to the Independent Barring Board or “IBB” appear. The change
applies to subordinate legislation as defined by the Interpretation Act 1978.

511. This applies to England, Wales and Northern Ireland and to any enactments of the
Scottish Parliament and Northern Ireland legislation.

Safeguarding vulnerable groups: England and Wales

Section 82 Educational establishments: check on members of governing body

512. Section 82 amends provisions in the 2006 Act. Its objectives are:

a) to ensure that a person (“the appropriate officer”) who is required under section 13
of the 2006 Act to make a check on a member of a governing body (“governor”)
of an educational establishment as defined in section 8(5) of the Act, does not
commit an offence if the governor fails to consent to the check or fails to provide
the appropriate officer with any information necessary to make the check; and

b) to create a new criminal offence where a governor acts as a member of a governing
body before consenting to the check or providing the appropriate officer with any
information required to carry out the check.

513. The appropriate officer is required under section 13 of the 2006 Act to make the check
within a prescribed period. To achieve the first objective above, subsection (6) of the
section provides that the prescribed period must not start before the governor consents
to the appropriate officer making the check and provides any information required to
make the check.

514. To achieve the second objective, subsection (2) of the section provides that a governor
commits an offence if he or she starts to act as a governor without first consenting to
a check and providing the appropriate officer with any information required to make
the check.

515. Provisions in sections (4) and (5) of the section mirror the provision at sections 13(3)
and (4) of the 2006 Act. Section 13(3) of the SGVA ensures that the appropriate officer
does not commit an offence if he or she does not make a check on a governor where
the governor was appointed before the commencement of section 13; section 13(4)
of the Act allows the Secretary of State by order to set a date when the exception
in section 13(3) comes to an end (known as “sunsetting”). These provisions relate
to the Government’s announced policy of phasing in, over a few years, the Vetting
and Barring Scheme’s requirements to register with the Independent Safeguarding
Authority referred to as the Independent Barring Board or IBB in the Act.

Section 83 Monitoring application

516. Section 83 amends provisions in section 24 of the 2006 Act relating to an application
to become subject to monitoring. Section 24(1) states that an individual must make a
monitoring application in order to become subject to monitoring (in effect register with
the Vetting and Barring Scheme established by the Act). Section 24(10) previously
provided that the “form and manner” of an application would be prescribed in
regulations.

517. This amendment allows the Secretary of State to determine the form, manner and
content of the application form. This allows the Secretary of State to amend the
application form without needing to make secondary legislation.

59

http://www.legislation.gov.uk/id/ukpga/2009/26/section/81
http://www.legislation.gov.uk/id/ukpga/2009/26/section/82
http://www.legislation.gov.uk/id/ukpga/2009/26/section/82
http://www.legislation.gov.uk/id/ukpga/2009/26/section/83
http://www.legislation.gov.uk/id/ukpga/2009/26/section/83


These notes refer to the Policing and Crime Act 2009
(c.26)  which received Royal Assent on 12 November 2009

Section 84 Monitoring: additional fees

518. This section makes provision for the payment of a fee by persons who are subject
to monitoring under the 2006 Act, and have benefited from a free application to the
monitoring scheme as a volunteer, if they subsequently enter paid employment in
activities regulated under the Act.

519. Fees for applications for monitoring under the 2006 Act will be prescribed under powers
set out in section 24. The fees are based on cost-recovery for the scheme. It is intended
that no fee will be prescribed for persons joining the scheme as unpaid volunteers.
This section provides that a fee becomes payable when persons who have benefited
from a free application (volunteers) undergo a change of circumstances which means
that a fee would have been payable under section 24(1)(d) (persons in paid regulated
activity). This removes a loophole which would have enabled persons to apply solely
as volunteers and avoid any fee when moving into paid activities.

520. The section provides a power to prescribe the change in circumstances (moving from
unpaid to paid activity) and to set a fee for such persons. It also clarifies that an
individual does not cease to be subject to monitoring under section 24, merely because
the required fee has not been paid. However, subsection (3) inserts a specific power
for the Secretary of State to refuse to provide information under section 30 unless the
relevant fee under section 24A is paid.

Section 85 Vetting Information

521. This section amends section 30 of the 2006 Act.

522. The section changes the requirements arising from the declaration to be made by
persons eligible to receive vetting information under section 30. Section 30 requires the
Secretary of State to provide vetting information to certain categories of persons entitled
to know the status of an individual under the Vetting and Barring Scheme established
by the Act. This is information which indicates whether the individual is registered
with the scheme (or “subject to monitoring” under section 24 of the Act). The persons
entitled to see such information are employers, personnel suppliers, local authorities
and certain other bodies set out in Schedule 7 to the 2006 Act.

523. Section 30(2) of the 2006 Act previously required a declaration to be made indicating
within which of the “specified entries” in Schedule 7 of the Act the enquirer falls.
The Government believes that this is no longer necessary. The amendment simplifies
the declaration by removing the reference to a “specified entry” in Schedule 7,
and substituting a requirement for the enquirer to indicate whether he is entitled to
information relating to children, to vulnerable adults, or to both. The effect is to simplify
the application procedure for those entitled to the information.

524. Subsection (6) of the section relates specifically to members of the governing body of
an educational institution. Previously section 30(5) aimed to ensure that the appropriate
officer could make an application under section 30 to receive vetting information
in relation to any appointed governor without the need to obtain the consent of the
governor. This provision is no longer effective as, under section 82, a governor must
consent to a check being made under section 30 of the 2006 Act and must provide
information enabling the appropriate officer to make such a check before the governor
can legally act as a governor.

525. New section 24A (section 84) provides that persons who had been entitled to a free
application because they were unpaid volunteers must pay a prescribed fee upon taking
part in paid activities. This section amends the declaration by the person seeking the
information under section 30 to require them to indicate whether the application relates
to paid activities. This provision assists the enforcement of fees. The new requirement
to indicate whether the application related to paid activities should flag up those
individuals who are now seeking paid employment, having previously registered as a
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volunteer, and therefore alert the Secretary of State that a required fee is due. If this fee
is not paid, the Secretary of State can refuse to provide the information required.

526. Subsection (6) provides that paid activity means an activity that is carried out for
financial gain and that the Secretary of State can clarify areas of doubt as to when an
activity must, or must not, be treated as paid.

Section 86 Notification of cessation of monitoring

527. Section 86 amends section 32 of the 2006 Act, changing the requirements arising from
the declaration to be made by persons eligible to receive information about the cessation
of monitoring under section 32. Section 32 requires the Secretary of State to establish
a register of persons entitled to be notified when an individual ceases to be monitored
in accordance with provisions in section 24 of the 2006 Act, that is, persons who are
“registered” with the Vetting and Barring Scheme established by that Act.

528. The previous provisions required the Secretary of State to provide such persons with
information when an individual in whom they have registered an interest ceases
to be monitored under the 2006 Act. Persons entitled to this information are those
registered under section 32, who must also fall within the categories of person set out in
Schedule 7. This includes employers, personnel suppliers, local authorities and certain
other bodies set out in Schedule 7.

529. Section 32(3) previously required a declaration to be made indicating within which of
the “specified entries” in Schedule 7 the applicant for registration falls. Section 32(5)
provided that the application and registration apply to those specified entries.

530. The effect of subsections (1) to (4) is that the relevant declaration need not specify
which particular entry of the table in Schedule 7 the applicant falls within; all that is
needed is for the declaration to state that the applicant falls within the table.

531. Subsection (5) relates specifically to members of the governing body of an educational
institution. Previously section 32(8) aimed to ensure that the appropriate officer can
register in relation to any appointed governor without the need to obtain the consent of
the governor. This provision is no longer effective as under section 82 a governor must
consent to a check under section 30 of the 2006 Act before he or she can legally act
as a governor. Under section 32(9), consent given for the purposes of section 30 has
effect as consent to an application by the appropriate officer to register in relation to
the governor under section 32.

Section 87 Notification of proposal to include person in barred list

532. Section 87 amends the 2006 Act by inserting an additional duty and conferring a further
power on the ISA in circumstances where it proposes to bar an individual from working
with children or vulnerable adults. In such circumstances, this section requires the ISA
to notify any person who is registered under section 32 of the 2006 Act with respect
to the individual concerned that the ISA is proposing to bar him or her and to provide
reasons why. Section 87 also empowers the ISA to notify any other person who is
permitting the individual to engage in regulated or controlled activity of the proposal to
bar and the reasons why. A further notification must confirm whether the individual has
been barred or not. Once the ISA has decided that it proposes to bar someone, it must
give him or her eight weeks to make any representations before it can make its final
barring decision. If the person is working with children or vulnerable adults during this
time, notification under this section allows the employer to be aware of the potential
risk so that it can consider whether it needs to take any action.

Section 88 Provision of safeguarding information to the police

533. This section inserts a new provision (section 50A) into the 2006 Act that empowers the
ISA to provide information that it holds to the police in England and Wales for use by
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the police for any of the purposes specified in subsection (1). This power provides an
additional safeguard to that in section 87 in that it allows the ISA to provide information
to the police in what are likely to be exceptional cases where the ISA has not reached a
decision as to whether or not it proposes to bar a person but considers that an individual
may pose a risk of harm to vulnerable groups. Another use for this power is to enable the
ISA to inform the police if it thinks that someone it has barred poses a risk to children
in their own household.

Section 89 Barring process

534. This section adjusts the procedure for automatic barring in England and Wales so that
it is the ISA, rather than the Secretary of State, that must be satisfied that a person has
met the prescribed criteria for automatic barring before the ISA is required to bar him
or her. The section also makes a consequential change to the duty on the Secretary of
State to check records. The prescribed criteria that trigger an automatic bar consist of
certain serious offences and in some of these cases the automatic bar is triggered only
if certain specified circumstances arise, for example, the victim is a child. This means
that the circumstances of an offence will sometimes need to be verified before it can be
confirmed that any of the prescribed criteria are satisfied with respect to him or her.

Safeguarding vulnerable groups: Northern Ireland

Section 90 Notification of proposal to include person in barred list: Northern
Ireland

535. This section makes equivalent provision in relation to Northern Ireland to that made in
relation to England and Wales by section 87.

Section 91 Provision of safeguarding information to the police: Northern Ireland

536. This section makes equivalent provision in relation to Northern Ireland to that made in
relation to England and Wales by section 88.

Section 92 Barring process: Northern Ireland

537. This section makes equivalent provision in relation to Northern Ireland to that made in
relation to England and Wales by section 89.

Criminal records etc

Section 93 Criminal conviction certificates to be given to employers

538. Part V of the Police Act 1997 (“the 1997 Act”) sets out the scheme under which the
Secretary of State, under the form of the “Criminal Records Bureau” (the “CRB”), must
issue criminal conviction certificates (also known as Basic Disclosures) and criminal
record or enhanced criminal record certificates (known as Standard and Enhanced
Disclosures). Currently, section 112 only provides for Basic Disclosures to be sent to
applicants. It is envisaged that when the Basic Disclosure service is introduced by the
CRB the majority of applications will be made for the purposes of employment. This
section therefore provides for a copy of the Basic Disclosure to be sent to an employer
where specifically requested.

Section 94 Certificates of criminal records etc: right to work information

539. Section 94 inserts a new section 113CD into the 1997 Act to provide for “right
to work” information to be recorded on Basic, Standard and Enhanced Disclosures
where a request for such information is made. This follows a request from the Home
Secretary in early 2008 to explore the possibility of incorporating “right to work” checks
within the CRB service following concerns about the employment of illegal workers in
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sectors required to obtain a CRB disclosure. Currently, CRB certificates do not provide
information pertaining to an individual’s immigration status.

540. The amendments will enable an employer to be informed, should they so request,
whether prospective or current employees have a “right to work” in the UK based on
the UK Border Agency (UKBA) records. This will assist employers in avoiding the
employment of illegal workers which under the current legislation makes an employer
liable to pay a civil penalty of up to £10,000 per person if found to be employing
someone illegally. This civil penalty regime was introduced in February 2008 and is
set out under sections 15 and 22 of the Immigration, Asylum and Nationality Act 2006.

541. This will be an optional service offered by the CRB and there will remain other ways
for employers to satisfy themselves of an individual’s right to work status.

542. Where a request for a “right to work” check is made, the certificate will state whether
the applicant has a right to work or not and any conditions attached to the relevant
status will also be disclosed where appropriate. If an individual’s right to work status
cannot be determined from UKBA records, employers will be provided with further
information on how to identify whether the individual has a right to work.

543. The intention is to charge a fee to recover the development and running costs of this
service and this will be in addition to the fee paid for a Disclosure. Prior to any fee
being introduced, a public consultation will be carried out.

Section 95 Criminal conviction certificates: verification of identity

544. Section 95 allows for other methods of identity verification to be prescribed under
section 118 of the 1997 Act when making an application for a certificate. The taking of
fingerprints is already provided for under section 118 and any method prescribed under
this section is likely to be less intrusive than requiring fingerprints. Such requirements
may include requiring evidence of identity (such as a passport, driving licence and
current utility bills etc).

Section 96 Registered persons

545. Section 96 enables the CRB, when checking the suitability of individuals to be
registered to countersign and receive Standard and Enhanced Disclosures in respect of
applicants, to be checked against the new barred lists established under the Safeguarding
Vulnerable Groups Act 2006. Such individuals are known as “Registered Persons”
under the Police Act 1997. Although the 2006 Act enables suitability information to
be disclosed to employers, it does not amend the definition of suitability information
the CRB itself should have regard to when assessing whether an individual should
be registered. This was an oversight as the current provision enables checks to be
undertaken against the old barring lists for this purpose.

Section 97 Criminal Records: applications

546. Section 97 makes amendments to the 1997 Act so that the Secretary of State may
determine the “form, manner and contents” in which applications for such Disclosures
are made.

547. Currently regulations are required for any change to such applications and this provision
will enable the Secretary of State to determine administratively the way people apply,
what applicants are required to disclose on the applications and how people sign and
countersign them without having to make regulations each time. This will include
providing for electronic or on-line applications.

548. A similar amendment is being made for “monitoring” applications made under the
Safeguarding Vulnerable Groups Act 2006 because when the new Vetting and Barring
Scheme is live many Enhanced Disclosure applications will be made jointly with
applications for monitoring and the initial application will be made via the CRB.
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Chapter 2 – Other

Border controls

Section 98 General information powers in relation to persons entering or leaving
the UK

549. This section amends the Customs and Excise Management Act 1979 (CEMA) by
inserting new section 157A to enable an officer of Revenue and Customs to require
a person entering or leaving the UK to produce their passport or travel documents
and answer questions about their journey. Referring to the subsections of the new
section 157A:

• Subsection (1) empowers officers to require the production of a person’s passport
and travel documents and to ask questions about a person’s journey.

• Subsection (2) defines “passport”.

• Subsection (3) applies these powers at the final airport of destination in the UK for
air transit passengers who first entered the UK at another airport.

• Subsection (4) defines a “transit air passenger”.

550. Subsection (2) of section 98 of the Act adds the new power to the list of powers
contained in section 4(3) of the Finance (No. 2) Act 1992. This restricts the application
of certain CEMA powers in relation to the movement of people or things between EU
Member States.

Section 99 Powers in relation to cash.

551. Section 99 deals with powers available to detect cash at the border. The aim of this
section is the prevention of money laundering by means of movement of cash into and
out of the UK.

552. Subsection (1) inserts new section 164A into CEMA. The new section clarifies those
CEMA powers available to officers at the border to ask questions about, and to search
for, cash that is recoverable property or is intended by any person for use in unlawful
conduct (as defined in subsections 289(6) and (7) of the Proceeds of Crime Act 2002).
The new section also ensures compliance with the Cash Control Regulation on controls
of cash entering or leaving the Community (Regulation (EC) No. 1889/2005 of the
European Parliament and of the Council).

553. Subsections (2) and (3) amends section 4(2) of the Finance (No. 2) Act 1992 to make
clear that the powers listed in section 4(3) of that Act apply to cash which is recoverable
property or intended for use in unlawful conduct as well as to goods.

Section 100 Lawful interception of postal items by Revenue and Customs

554. Section 100 clarifies the Regulation of Investigatory Powers Act 2000 (RIPA). The
section puts beyond doubt that the protection from interception afforded to postal
communications in RIPA does not restrict Revenue and Customs powers to check
international postal traffic for customs or excise purposes.

555. The section inserts a new subsection (3A) into section 3 of RIPA. This makes it clear that
checks on international postal traffic carried out under section 159 CEMA (as applied to
postal traffic by the Postal Services Act 2000) are lawful interceptions for the purpose
of RIPA.

556. It also adds persons engaged by the Commissioners of Her Majesty’s Revenue
and Customs to the list of persons in s17(3) of RIPA who may lawfully intercept
communications and disclose the contents for the purpose of legal proceedings.
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Section 101 Prohibition on importation or exportation of false identity documents
etc

557. Section 101 prohibits the importation and exportation of false identity documents.

558. Subsection (1) creates a prohibition on the importation and exportation of false identity
documents. A prohibition on importation or exportation engages the existing powers
in CEMA. This means that where the prohibited items are discovered they are liable
to forfeiture under section 49 CEMA and can be seized under section 139 of that Act.
Improper importation of a prohibited item is an offence under section 50 of CEMA and
evading the prohibition is an offence under section 170 of that Act.

559. Subsection (2) sets out which documents are caught by the prohibition.

560. Subsection (3) defines “document”, “false” and “identity document”. It relies on
definitions in the Identity Cards Act 2006 and the Forgery and Counterfeiting Act 1981.

Section 102 Prohibition on importation of offensive weapons

561. Section 141(2) of the Criminal Justice Act 1988 (CJA) contains a power for the
Secretary of State to specify offensive weapons. Where a weapon is specified, it is
an offence to sell, hire or manufacture that weapon under section 141(1) CJA. The
importation of a specified weapon was previously also prohibited under section 141(4)
CJA. Section 141(4) CJA is repealed by paragraph 119(2) in Part 11 of Schedule 7 to
this Act (minor and consequential amendments).

562. Section 102 inserts new sections 141ZB, 141ZC and 141ZD into the CJA. New
section 141ZB CJA creates a new prohibition on the importation of a weapon, replacing
that in section 141(4) CJA. Section 141ZB CJA also creates a separate power for the
Secretary of State to specify weapons for the purposes of the prohibition on importation
only. New section 141ZC CJA sets out the exceptions to the prohibition on importation,
which mirror the defences to an offence under section 141(1) CJA. New section 141ZD
CJA makes provision about the burden of proof applying in respect of the exceptions.

563. The purpose of section 102 is to clarify the position of Scottish Ministers in relation to
the power to make orders specifying weapons for prohibition, by drawing a distinction
between the prohibition on manufacture, sale or hire, and the prohibition on importation
(restrictions on importation being a reserved matter). The effect of section 102 is that
importation restrictions are created by the Secretary of State on a UK wide basis.
Scottish Ministers are still be able to make an order under section 141 CJA specifying
weapons for the purposes of the prohibition on their manufacture, sale or hire in
Scotland, but no importation consequences flow from the order.

564. Subsections (2) to (4) contain transitional provisions. These provisions apply where a
weapon has been imported in breach of a prohibition but it cannot be proven whether
the prohibition is that imposed by section 141(4) CJA (before it was repealed) or by
section 141ZB CJA. In such a case, then for the purposes of any criminal proceedings
under the Customs and Excise Management Act 1979, it shall be conclusively presumed
that the conduct took place after the commencement of section 102 and therefore that
the relevant prohibition is that in section 141ZB CJA. The purpose of this transitional
provision is to ensure that a defendant is not able to escape liability solely on the basis
that it cannot be proven which importation prohibition has been breached.

Football spectators

Section 103 Prohibiting attendance at matches in Scotland and Northern Ireland
etc

565. Subsection (1) extends the definitions of “banning order”, “external tournament”
and “control period” in the Football Spectators Act 1989 (“the 1989 Act”), so that
those subject to English and Welsh orders will be banned from attending regulated
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football matches in Scotland and Northern Ireland. Reporting requirements and related
provisions will only apply to “regulated football matches” involving Scottish and
Northern Irish teams when they are played outside the UK.

566. A “regulated match” means any association football match prescribed by an order made
by the Secretary of State in exercise of the powers conferred upon him by section 14(2)
of the 1989 Act. When a court in England or Wales imposes a football banning order
the subject is prevented from attending any regulated match in England and Wales,
and from attending any regulated match outside England and Wales when given notice
in writing by the English and Welsh enforcing authority under section 19(2B) of the
1989 Act. Prior to commencement the order prescribing regulated matches would be
amended to reflect the effect of section 103.

Section 104 Requirements to report at police stations

567. Section 104 provides that when an individual is directed to report to police by the court
or by the enforcing authority, the specified police station may be anywhere in the UK
and thus local to the individual’s place of residence.

568. Subsection (1) provides that the police stations specified under any of the provisions
listed in subsection (2) may be anywhere in the United Kingdom. The provisions are:

• Initial reporting at a police station as specified in an order imposed in England,
Wales or Scotland.

• Reporting at a police station as required by a notice from the English and Welsh
enforcing authority or the Scottish Football Banning Orders Authority in relation
to regulated football matches outside the UK.

Section 105 Enforcement of 1989 Act in Scotland and Northern Ireland

569. Subsection (1) provides that the following offences under the 1989 Act extend to
Scotland and to Northern Ireland:

• failure to comply with a requirement imposed by a banning order or the
requirements of a notice issued by the English and Welsh enforcing authority;

• failing, without reasonable excuse, to comply with a requirement imposed by police
on a person reporting initially at a police station specified by the banning order;

• providing the English and Welsh enforcing authority or police with what is known
to be false information in connection with an application to the authority for an
exemption from their reporting instructions.

570. Subsection (2) provides a defence in Scotland of reasonable excuse for failing to comply
with a requirement of a banning order or notice issued by the English and Welsh
enforcing authority. The 1989 Act does not provide a statutory defence in England and
Wales for failing to comply with a requirement of a banning order or notice issued by
the English and Welsh enforcing authority. However section 68(2) of the Police, Public
Order and Criminal Justice (Scotland) Act 2006 provides a defence in Scotland of
reasonable excuse for failing to comply with a requirement of a banning order or notice
issued by the Scottish enforcing authority. For consistency in the treatment of breaches
of banning order requirements within Scotland, a statutory defence is provided.

571. Subsections (3), (4) and (5) set out the maximum penalties for the offences described in
subsection (1). A person guilty of an offence by virtue of subsection (1)(a) is liable on
summary conviction to imprisonment for a term not exceeding six months or a fine not
exceeding level 5 on the standard scale (currently £5,000) (or both). A person guilty of
an offence by virtue of subsection (1)(b) is liable on summary conviction to a fine not
exceeding level 2 on the standard scale (currently £500). A person guilty of an offence

66

http://www.legislation.gov.uk/id/ukpga/2009/26/section/104
http://www.legislation.gov.uk/id/ukpga/2009/26/section/104
http://www.legislation.gov.uk/id/ukpga/2009/26/section/104/1
http://www.legislation.gov.uk/id/ukpga/2009/26/section/105
http://www.legislation.gov.uk/id/ukpga/2009/26/section/105/1
http://www.legislation.gov.uk/id/ukpga/2009/26/section/105/2
http://www.legislation.gov.uk/id/ukpga/2009/26/section/105/3
http://www.legislation.gov.uk/id/ukpga/2009/26/section/105/4
http://www.legislation.gov.uk/id/ukpga/2009/26/section/105/5


These notes refer to the Policing and Crime Act 2009
(c.26)  which received Royal Assent on 12 November 2009

by virtue of subsection (1)(c) is liable on summary conviction to a fine not exceeding
level 3 on the standard scale (currently £1,000).

Section 106 Enforcement of 2006 Act in England and Wales and Northern Ireland

572. Section 106 extends to England, Wales and Northern Ireland, with appropriate
sentencing provisions, the offences of failing to comply with the requirements of a
Scottish banning order or a notice issued by the Scottish Football Banning Orders
Authority and the offence of giving false information in connection with an application
for an exemption.

573. Subsection (2) increases the maximum custodial penalty available for failing to
comply in England, Wales and Northern Ireland with a requirement imposed by a
Scottish banning order, or a notice pursuant to one issued by the Scottish Football
Banning Orders Authority. That penalty, which is currently imposed under the Police,
Public Order and Criminal Justice (Scotland) Act 2006 (Consequential Provisions and
Modifications) Order 2007, is increased from three months to six months (the maximum
available in Scotland).

574. Subsections (3) and (4) set out the sentencing provisions for other offences under the
Police, Public Order and Criminal Justice (Scotland) Act 2006 (“the 2006 Act”) as
they apply in England, Wales and Northern Ireland. A person guilty of an offence
under section 68(1)(b) of the 2006 Act (failure to comply with requirement imposed
by constable) is liable on summary conviction to a fine not exceeding level 2 on the
standard scale (currently £500). A person guilty of an offence by virtue of section 68(5)
of the 2006 Act (knowingly or recklessly providing a false statement) is liable on
summary conviction to a fine not exceeding level 3 on the standard scale (currently
£1,000).

575. Subsection (5) revokes Articles 1(5) and 5 of the Police, Public Order and Criminal
Justice (Scotland) Act 2006 (Consequential Provisions and Modifications) Order 2007
which created offences in England and Wales and Northern Ireland of breaching
Scottish banning orders.

Section 107 Relevant offences for the purposes of Part 2 of 1989 Act

576. Section 107 adds to the list of relevant offences for England and Wales failing to comply
with a requirement made on initially reporting to the police in respect of an English
and Welsh imposed order and knowingly making false statements in relation to an
application for an exemption to the English and Welsh enforcing authority. The section
also includes those offences extended to England and Wales in respect of the Police,
Public Order and Criminal Justice (Scotland) Act 2006 by virtue of section 106.

577. The offences listed in Schedule 1 to the 1989 Act are offences in relation to which
English and Welsh courts may seek football banning orders (or the extension of existing
banning orders) on conviction.

Other

Section 108 Strategies for crime reduction etc probation authorities

578. Section 108 provides for every provider of probation services in a particular area, whose
arrangements under section 3 of the Offender Management Act 2007 provide for it to
be a responsible authority, to be added to the list of “responsible authorities” which
comprise the CDRP (Crime and Disorder Reduction Partnerships in England) or CSP
(Community Safety Partnership in Wales) in that area. It also extends the remit of
CDRPs/CSPs to explicitly include the reduction of re-offending.

579. Subsection (2) adds every provider of probation services in a local government area,
whose arrangements under section 3 of the Offender Management Act 2007 provide
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for it to be a responsible authority, to the list of responsible authorities for that area.
The responsible authorities must work together and with other local agencies and
organisations to formulate and implement crime and disorder strategies and strategies
for combating the misuse of drugs, alcohol and other substances in the area. Prior to this,
local probation boards were not responsible authorities but were required to co-operate
with those persons and bodies who were. The Offender Management Act 2007 gives
the Secretary of State power to make arrangements with providers of probation services
from the public (probation trusts), private or third sector or to provide the services
himself. Those arrangements will state whether the provider will be a responsible
authority or whether they will remain a co-operating body.

580. Subsection (3) amends section 5(1B)(b) of the Crime and Disorder Act 1998 which
limits the Secretary of State’s power to merge by order two or more partnership areas in
England to cases where he considers it would be in the interests of reducing crime and
disorder or substance misuse. This subsection extends these criteria to include reducing
re-offending.

581. Subsection (4) extends the existing duties of responsible authorities to include a
requirement to formulate and implement a strategy to reduce re-offending in the area.

582. Subsection (5) provides that the appropriate national authority for making regulations
relating to strategies for reducing re-offending is the Secretary of State and the Welsh
Ministers acting jointly.

583. Subsection (6) amends section 17 of the Crime and Disorder Act 1998. Section 17
places a duty on certain defined authorities, such as local authorities, to exercise their
functions with due regard to the likely effect on, and the need to do all that it reasonably
can to prevent, crime and disorder and substance misuse. This subsection expands this
duty to include reducing re-offending.

Section 109 Application of aspects of UK law to SOCA employees working abroad

584. Section 109(a) inserts into paragraph 20 of Schedule 1 to the Serious Organised Crime
and Police Act 2005 new exceptions to the Serious Organised Crime Agency’s status as
a non-Crown body so that SOCA employees, in certain circumstances, will be deemed
to be carrying out the work of the Crown.

585. Section 109(b) sets out the three exceptions to the general rule that SOCA employees
are not servants of the Crown by inserting three new sub-paragraphs into paragraph 20
of Schedule 1 to the Serious Organised Crime and Police Act 2005. These are:

• Sub-paragraph (2) SOCA employees who are working outside the United Kingdom
will be treated as Crown servants for the purposes of section 31(1) of the Criminal
Justice Act 1948 and will therefore be subject to prosecution and punishment for
any indictable offence carried out whilst on duty abroad.

• Sub-paragraph (3) SOCA employees who are working outside the United Kingdom
will be treated as Crown servants for the purposes of sections 26 to 28 of the Income
Tax (Earnings and Pensions) Act 2003 and will consequently be liable to pay UK
tax on their earnings.

• Sub-paragraph (4) SOCA employees who are working outside the United Kingdom
will be deemed servants of the Crown for the purposes of section 299 of the Income
Tax (Earnings and Pensions) Act 2003 and will therefore be entitled to the tax free
allowances of a Crown servant intended to facilitate their operating in a foreign
jurisdiction.

Section 110 Partial exemption for SCDEA from Firearms Act 1968

586. Section 110 amends section 54 of the Firearms Act 1968 to bring members of the
Scottish Crime and Drug Enforcement Agency (SCDEA) within the meaning of
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“persons in the service of Her Majesty” in that section.  Certain provisions of the
Firearms Act therefore apply to a member of the SCDEA (subject to modifications) in
the same way as they apply to a member of a police force and a member of staff of the
Serious Organised Crime Agency.

Section 111 Removal of limitation of warrants under Misuse of Drugs Act 1971

587. Section 111 removes the requirement for a constable, who wishes to obtain a warrant
under section 23(3) of the Misuse of Drugs Act 1971 to enter and search premises, to
be acting for the police area within which the premises are situated. This confirms that
those police officers working for the Scottish Crime and Drugs Enforcement Agency
and the Serious Organised Crime Agency can rely on these powers.

Part 9 - General

Section 112: Minor and consequential amendments and repeals and revocations

588. Section 112 confers a power on the Secretary of State by order to make supplementary,
incidental or consequential provision for the purposes of the Act. The power includes
a power to amend or repeal any Act or subordinate legislation including the Act
(subsection (5)). The power also includes power to make transitional, transitory or
saving provision.

589. The affirmative resolution procedure will apply to any order which amends or repeals
public general Acts save for those provisions inserted into a public general Act by a
local Act or any other Act which is not a public general Act. Amongst other uses, it is
intended that the Secretary of State will exercise this power in order to repeal paragraph
3A of Schedule 3 to the Local Government (Miscellaneous Provisions) Act 1982, as
inserted in relation to certain London boroughs by section 12 of the Greater London
Council (General Provisions) Act 1986, in its entirety. This is because the sex encounter
establishment category which that paragraph creates will be replaced by the sexual
entertainment venue category introduced by section 27 of this Act.

590. The section also introduces Schedule 7 (minor and consequential amendments) and
Schedule 8 (repeals).

Section 113: Transitional, transitory and saving provision

591. Section 113 contains a power for the Secretary of State to make transitional, transitory
or saving provision in connection with the coming into force of any provision of the Act.

Section 114: Financial provisions

592. Section 114 authorises, out of money provided by Parliament, any expenditure incurred
by the Secretary of State under the Act. It also authorises any additional expenditure
incurred under any other Acts, where that additional expenditure results from the Act.

Section 115: Extent

593. Section 115 sets out the territorial extent of the Act’s provisions.

594. The provisions relating to the prohibition of importation of offensive weapons
(section 102) extend throughout the UK as will any other provisions not otherwise
expressly dealt with by section 115.

595. The provisions relating to premise closure orders (section 21 and Schedule 2), orders
imposed on sex offenders (sections 22 to 25), the offence of persistently possessing
alcohol (section 30), the powers for the Secretary of State to prescribe the form, manner
and contents of an application under Part V of the Police Act 1997 (section 97), and
the provisions to enforce the Police, Public Order and Criminal Justice (Scotland) Act
2006 (section 106) all extend to England and Wales and Northern Ireland.
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596. The requirements to report to police stations (section 104(1) and (2)) extend to Scotland
only so far as they relate to the Police, Public Order and Criminal Justice (Scotland)
Act 2006. Section 105(2) also relates to Scotland only. The remainder of section 105
extends to Scotland and Northern Ireland.

597. The provisions relating to police pensions (section 10(2)), the regulation of lap dancing
(section 27 and Schedule 3), injunctions on gang-related violence (Part 4), sections 93
to 95 (criminal records) and section 104(1) and (2), so far as relating to the Football
Spectators Act 1989, extend to England and Wales only.

598. All other amendments, repeals or revocations made by the Act have the same extent as
the provisions amended, repealed or revoked, unless otherwise specified in Schedule 7
or 8.

Section 116: Commencement

599. Section 116 of the Act provides for commencement. The renaming of the Independent
Barring Board (section 81) and the power for Revenue and Customs officers to intercept
postal items (section 100) will come into force on Royal Assent. Additionally sections
111 (along with Part 12 of Schedule 8 and section 112(2) so far as relating to that Part),
112(3) to (9) and sections 113 to 117 will come into force on Royal Assent.

600. Sections 98, 99 and Part 9 of Schedule 8 (and related sections of section 112(2))
and section 101 (provisions relating to border controls) will be brought into force by
means of commencement orders made by the Treasury. Regulation of lap dancing and
sexual entertainment venues (section 27 and Schedule 3) and the relevant paragraph in
Schedule 7, insofar as they relate to England will be brought into force by means of
a commencement order made by the Secretary of State, and insofar as they relate to
Wales by means of a commencement order made by Welsh Ministers. Subsection (2)
of section 116 provides that the Secretary of State must obtain the consent of Scottish
Ministers before commencing section 104 and section 105 by order.

601. Part 13 of Schedule 7 and Part 13 of Schedule 8 will be commenced at the end of two
months after the date of Royal Assent. They repeal redundant provisions.

602. All the remaining provisions in the Act will be brought into force by means of
commencement orders made by the Secretary of State.

Section 117: Short Title

603. This Act may be cited as the Policing and Crime Act 2009.

COMMENCEMENT DATE

604. By virtue of section 116 the following sections will come into force on Royal Assent:

• section 81 (renaming of the Independent Barring Board)

• section 100 (lawful interception of postal items by Revenue and Customs)

• section 111 and Part 12 of Schedule 8 (and section 112(2) so far as relating to that
Part) (removal of limitation on warrants under the Misuse of Drugs Act 1971)

• section 112(3) – (9) (power to make consequential amendments and repeals and
revocations etc)

• sections 113 - 117 (sections on transition, financial, extent and commencement
arrangements for the Act and the short title of the Act)

605. Sections 98, 99 (along with Part 9 of Schedule 8 and section 112(2) so far as relating to
that Part) and 101 (the provisions relating to border controls) will be brought into force
by means of commencement orders made by the Treasury.
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606. Section 27 (regulation of lap-dancing and sexual entertainment venues), Schedule 3 and
the relevant paragraph in Schedule 7, insofar as it relates to England will be brought into
force by means of commencement orders made by the Secretary of State, and insofar
as it relates to Wales by means of commencement orders made by Welsh Ministers.

607. Part 13 of Schedule 7 and Part 13 of Schedule 8 will be commenced at the end of two
months after the date of Royal Assent. These provisions relate to redundant provisions.

608. All the remaining provisions in the Act will be brought into force by means of
commencement orders made by the Secretary of State. The Secretary of State must
obtain consent from the Scottish Minister before bringing into force section 104 or 105.
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