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YOUTH JUSTICE AND
CRIMINAL EVIDENCE ACT 1999

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part I1: Giving of evidence or information for purposesof criminal proceedings

Chapter |: Special Measures directionsin case of vulnerable or intimidated
witnesses

Sections 16 and 17: Eligible witnesses

82.

83.

Witnesses other than the defendant (who aready has the benefit of a number of
procedural safeguards) will be eligible for special measures to help them with giving
evidence in crimina proceedingsif:

e they areunder 17,

o they suffer from a mental disorder, or have a mental impairment or learning
disability (which could include autistic spectrum disorders) that the court considers
significant enough to affect the quality of their evidence;

» they have aphysical disorder or disability (which could include deafness) that the
court considers likely to affect the quality of their evidence; or

* the court is satisfied that the witnesses are likely, because of their own
circumstances and the circumstances relating to the case (section 17(2)), to suffer
fear or distress in giving evidence to an extent that is expected to affect its quality.

It will be possible to make applications, and for courts to grant special measures, on
more than one of these grounds.

A witness under the age of 17 will always be eligible for help (and section 21 provides
for measuresto continue when awitnessturns 17 before the end of thetrial). Otherwise,
in deciding eligibility courts must consider witnesses own views about their status.
Complainants of sexual offenceswill be considered eligible unlessthey inform the court
that they do not want to be eligible. “Complainant” is defined in section 63 of the Act
as“aperson against or in relation to whom the offence was (or is aleged to have been)
committed” —in other words, the alleged victim.

Itisintended that courts will authorise special measures (see section 19) if they takethe
view that a measure or combination of measures will be likely to improve the quality
of awitness's evidence. Without the measures, the quality islikely to range:

e from being unintelligible (in that the witness would not meet the tests for
competence and intelligibility given in section 53: “to understand questions put to
him as awitness and give answers to them which can be understood”)
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e to being intelligible, but of a worse quality than it could be, because of the
circumstances that make the witness eligible for help.

‘Quality’ means more than intelligibility (section 16(5)): it encompasses compl eteness,
accuracy and being able to address the questions put and give answers which can be
understood (both as separate answers and when taken together as a complete statement
of the witness's evidence).

Section 18: Special measures available to eligible witnesses

85.

87.

Subsection (1) of this section makes the special measures set out in sections 23 to
30 available to al eligible witnesses. The only exceptions are the examination of a
witness through an intermediary (section 29) and the use of a communication device
(section 30), which are not available to witnesses who are eligible on the ground
of fear or distress only. The Act does not affect courts common law discretion to
make measures available to disguise witnesses' identities in the wholly exceptional
circumstances (such as where a public interest immunity certificate has been granted)
where that identity needs to be kept secret in court.

86ubsection (2) provides that courts will not be able to award any of the special
measures until they are notified by the Secretary of State that a particular measure or
group of measuresis available in their area: thiswill alow for phased implementation
of the measures.

The Secretary of State will be able to make new special measures available, and amend
or remove others, by orders subject to the affirmative resolution procedure (i.e. the
orders will have to be discussed and approved by Parliament) (subsection (5)).

Section 19: Special measures direction relating to an eligible withess

88.

89.

This section describeswhat courts must consider when they decide, on application from
either the prosecution or the defence, or of their own accord, whether special measures
might be appropriate for awitness. They must consider:

e whether the witnessis eligible for special measures under section 16 or 17; and

» if the witness is €ligible, whether any of the special measures available would
improve the witness's evidence (subsection (2)) in the circumstances of the case
and, if so, which ones. The circumstances of the case include the witness's own
views and the possibility that the measures might tend to inhibit the evidence being
tested effectively.

Any direction must give detailed instruction about where, when and how the measures
specified should be provided (subsection (4)).

90 The inherent discretion of the court to offer these or other measures to witnesses
who do not qualify as éligible (such as defendants), or who need measures for reasons
other than age, incapacity, fear or distress, is not affected (subsection (6)).

Section 20: Further provisions about directions. general

91.

92.

93.

This section makes special measures directions binding until the end of the trial,
although courts can alter or discharge a direction if it seems to be in the interests of
justice to do so.

Either party can apply for the direction to be altered or discharged, but it must show that
there has been a significant change of circumstances since the court made the direction
or since an application for it to be altered was last made.

This provision is intended to create some certainty for witnesses, by encouraging the
party calling the witness (ie, the prosecution or the defence) to make applications for
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special measures as early as possible and by preventing re-applications on grounds the
court has already found unpersuasive.

Special measures directions can be made beforethetrial begins, at aPleaand Directions
Hearing in the Crown Court, or another pre-trial hearing. Special measures directions
might also be made if, witnesses were called at a Newton hearing (to settle the factual
basi s upon which sentence will be passed after aguilty plea), and new directionswould
be needed for aretrial or appeal.

Subsection (5) is intended to ensure that there is a record of the court’s reasons for
giving, atering or discharging a direction or refusing an application. This is intended
to include, for example, the court’ s reasons for deciding that awitnessisineligible for
help. The reasons should be recorded so that it is clear to everyone involved in the case
what decision has been made and why it was made.

It isintended to use the rule-making powers in subsection (6):

» to enable applications that are not contested by the other side to be decided by the
court without a hearing;

* to prevent the renewal of an unsuccessful application under this section except
where there has been a material change of circumstances;

e 50 that expert withesses can give evidence about whether a witness will benefit
from special measures (courts can hear evidence from non-expert witnesseson such
subjects under their existing discretion);

* to govern the way that confidential and sensitive information connected with
applications for special measuresis dealt with.

Section 21: Special provisionsrelating to young witnesses

97.

98.

99.

100.

101.

102.

This section imposes special obligations on courts when they deal with witnesses under
the age of 17.

It creates three groups of child witnesses:
» children giving evidence in a sexual offence case (as defined in section 35)

» children giving evidence in a case involving an offence of violence, abduction or
neglect, and

e children giving evidence in all other cases.

The first two groups are described as being in need of “special protection”, and
each group will benefit from strong presumptions about how they will give evidence.
Children in sexual offence cases will receive a particularly high level of protection.
Subsections (2) to (8) set out how each category of witness will give their evidence.

Most child witnesses — those giving evidence in cases that do not involve offences
of sex, violence, cruelty or abduction — will have a video recording admitted as their
evidence-in-chief and will give any further evidence, or cross-examination, through a
livelink at trial. A presumption to this effect will apply unless giving evidence in this
way would not improve the quality of the child’s evidence.

For witnesses in need of special protection, courts will not have to consider whether
special measures will improve the quality of their evidence. That requirement is, in
effect, treated as being satisfied.

All witnessesin need of special protection will have avideo recording of their evidence-
in-chief admitted. (Theonly possible exception would beif the court exercised itspower
under clause 27(2) to exclude arecording if it would not be in the interests of justice to
be admit it.) Witnesses who are giving evidence in sexual offence cases will go on to
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be cross-examined at a pre-trial hearing which will be recorded on video, unless they
inform the court that they do not want this measure to apply to them. Those giving
evidence in violent offence cases will give further evidence through live link at trial.

Subsection (8) providesthat, if a court makes a special measures direction in respect of
a child witness who was eligible for special measures on grounds of youth only, and
the witness turns 17 before beginning to give evidence, the direction will no longer
have effect. But if such awitnessturns 17 after beginning to give evidence, the special
measures provided for him will continue to apply. Theintention is to reduce confusion
for the witness and the court.

Subsection (9) provides that if awitness gave video-recorded evidence in chief or was
cross-examined on video before the trial when he was under 17, but since turned 17,
the video recording will till be admissible as evidence.

Section 22: Extension of provisions of section 21 to certain witnesses over 17

105.

This section extends some of the provisions of section 21 to witnesses who are over 17
at the beginning of the trial, but who made a video recording to take the place of their
evidence-in-chief when they were under 17. They will be eligible for special measures
in the same way that they would be if they were under 17, and the same presumptions
will apply to them as apply to children under 17. That includes being considered “in
need of special protection” if they are giving evidencein acaseinvolving sex, violence,
neglect or abduction.

Section 23: Screening witness from accused

106.

Screens may be authorised under this section to shield the witness from seeing the
defendant. Subsection (2) is intended to ensure that screens do not prevent the judge,
magistrates or jury and at least one legal representative of each party to the case (i.e.
the prosecution and each defendant) seeing the witness, and the witness seeing them.

Section 24: Evidence by live link

107.

108.

109.

This section allows withesses to give evidence by live link. This would usually mean
aclosed circuit television link, but the section is drafted sufficiently widely to apply to
any technology with the same effect.

Subsections (2) and (3) are intended to create a presumption that a witness who gives
evidence by live link for a part of the proceedings will continue to give evidence by
this means throughout.

Subsections (5) and (6) describe how temporary facilities may be made available to
magistrates’ courts for the purposes of hearing evidence by live link.

Section 25: Evidence given in private

110.

This section allows the courtroom to be cleared of people who do not need to be present
while awitness gives evidence. The measure will only be available in acaseinvolving
a sexual offence or when the court is persuaded that someone has tried to intimidate,
or islikely to try to intimidate, the witness. The direction will describe individuals or
groups of people, rather than areas of the court, and will mostly affect thosein the public
galery and the press galery. The court will have to allow at least one member of the
pressto remain if one has been nominated by the press. The freedom of any member of
the press who is excluded from the courtroom under this section to report the case will
be unaffected, unless areporting restriction is imposed separately.

Section 26: Removal of wigs and gowns

111

This measure can apply to the judiciary aswell as legal representatives.
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Section 27: Video recorded evidence in chief

112.

113.

114.

115.

116.

117.

This section allows avideo-recorded interview to take the place of awitness' s evidence
in chief, both at trial and for the purposes of committal proceedings (subsection (10)).

Subsections (2) and (3) allow video recordingsto be excluded and edited if the interests
of justice so require. In deciding whether to alow only an edited recording to be used
in evidence, courts will have to consider whether the parts sought to be excluded are so
prejudicia asto outweigh the desirability of using the whole recording.

Subsection (4) provides that, where a direction has been made for a recording to be
shown to the court, the court can later exclude the recording if there is not enough
information available about how and where the recording was made or if the witness
who made the recording is not available for further questioning (whether by video, in
court or by livelink) and the partiesto the case have not agreed that thisis unnecessary.
However, courtswill retain the discretion to admit the recording in these circumstances.

The video recording (as edited, in a case where that is required) will form the whole of
awitness's evidencein chief unless:

» the witness is asked to give evidence about matters not covered in the recorded
interview; or

» the court gives permission for the witness to be asked further questions about
matters not covered adequately in the recorded interview. Subsections (5)(b) and
(7) alow courtsto give such permission on their own initiative or on an application
by one of the partiesto the caseif that party can show that there has been amaterial
change of circumstances since the direction to admit the video recording was made.

If the witness is asked to give further evidence, subsection (9) allows courts to direct
that the evidence should be given by live link and, as in other circumstances where a
livelink isprovided, allowstemporary facilitiesto be authorised for magistrates courts.

Witnesses aged 14 or over who make avideo recording that isintended to take the place
of their evidence-in-chief will either swear an oath at the beginning of the interview,
if someone is available to administer the oath and they are capable of being sworn, or
give evidence unsworn.

Section 28: Video recorded cross-examination or re-examination

118.

119.

120.

121.

This section provides that, where the court has already allowed a video recording to
be admitted as the withess's main evidence, the witness may be cross-examined before
trial, and the cross-examination, and any re-examination, recorded on video for use at
trial.

The cross-examination would not be recorded in the physical presence of the defendant,
although he would have to be able to see and hear the cross-examination and be able
to communicate with his legal representative. This could be achieved through a live
link, for example.

The video-recorded cross-examination may, but need not, take place in the physical
presence of the judge or magistrates and the defence and prosecution legal
representatives. However, a judge or magistrate will have to be able to control the
proceedings. Itisintended that thejudge or magistratein charge of thisprocedure would
normally be thetrial judge. All the people mentioned in this paragraph will have to be
able to see and hear the witness being cross-examined and communicate with anyone
who isin the room with the witness (such as an intermediary).

Aswith video-recorded evidence in chief, avideo recording of cross-examination may
afterwards be excluded if any rules of court governing the cross-examination have not
been complied with (subsection (4)).
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Subsections (5) and (6) provide that witnesses who have been cross-examined on video
are not to be cross-examined again unlessthe court makes adirection permitting another
video-recorded cross-examination. It will only do soif the subject of the proposed cross-
examination is relevant to the trial and something which the party seeking to cross-
examine did not know about at the time of the original cross-examination (and could
not have reasonably found out about by then) or if it is otherwise in the interests of
justice to do so. Information that has not yet been disclosed to the cross-examining
party isintended to count asinformation that the party could not reasonably have found
out about.

Section 29: Examination of witness through intermediary

123.

124.

125.

126.

127.

This section allows withesses to be questioned and to give evidence through an
intermediary. An intermediary is someone whom the court approves to communicate
to the witness the questions the court, the defence and the prosecution ask, and then
communicate the answers the witness gives in reply. The intermediary will be allowed
to explain questions and answersif that is necessary to enable the witness and the court
to communicate.

The intermediary will normally be a specialist - through training or, perhaps,
through unique knowledge of the witness — who can help a witness who has
difficulty understanding questions or framing evidence coherently to communicate.
An intermediary might, aternatively, have skills to overcome specific communication
problems, such as those caused by deafness. Deaf witnesses will be able to choose to
rely on existing administrative arrangements for the provision in court of interpreters
for the deaf, or, if they prefer, to apply for an interpreter or communication aid under
the Act’s provisions.

The judge or magistrates and at least one legal representative for both the prosecution
and the defence must be able to see and hear the witness giving evidence and be able
to communicate with the intermediary. The jury will also be able to see and hear the
witness unless the evidence is being video-recorded (in which case they will see the
recording when it is shown to them later).

Where intermediaries are used at a very early stage of an investigation or proceedings,
and subsequently an application is made for a video recording of an interview in
which they were involved to be admitted as evidence, that direction can be given
despite the judge, magistrates or legal representatives not having been present. But
the intermediary who was involved must still gain the court’s approval retrospectively
before the recording can be admitted.

Intermediarieswill haveto declare that they will perform their function faithfully. They
will have the same obligation as foreign language interpreters (whose services are not
a measure for which this section provides) not to wilfully make false or misleading
statementsto the witness or the court. If they do make such statementsthey will commit
an offence under the Perjury Act 1911.

Section 30: Aidsto communication

128.

The communication aids that are intended to be authorised under this section are aids
to overcoming physical difficultieswith understanding or answering questions, such as
sign boards and communication aids. The section is not designed to cover devices for
disguising speech.

Section 31: Status of evidence given under Chapter |

129.

This section provides that evidence given using any of the special measuresin this Act
- for example, by video recording, or through an intermediary - shall be treated asiif it
was given orally in court in the usual way. This meansthat it will have the same status
asit would haveif it were actually given orally in court.
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130. This section also provides that, if an adult who would normally give sworn evidence
gives unsworn evidence by means of a video recording, it will be admissible at trial.
However, such witnesses would be able to swear an oath or make a solemn affirmation
if someone authorised to administer the oath or affirmation were present at the time of
the recording.

Section 32: Warning to jury

131.  Thissection providesfor thejury to be warned, if the judge thinksit necessary, that the
fact that specia measures have been made available to a witness should not prejudice
the conclusions they might draw about the defendant. Thiswill be particularly relevant
where, for exampl e, intimidated witnesses are screened from the defendant: this should
not be taken as justifying a conclusion that the defendant is dangerous.

Chapter 11: Protection of witness from cross-examination by accused in person

132. The sectionsin this Chapter prohibit unrepresented defendants from cross-examining
adult complainants and child witnesses in trials of certain offences. They aso
give courts the power to prohibit cross-examination of witnesses by unrepresented
defendantsin other circumstances, according to the criteria set out in section 36.

Section 34: Complainantsin proceedings for sexual offences

133.  This section prevents defendants charged with rape or other sexual offences (as set
out in section 62) who choose to conduct their own defence from personally cross-
examining the complainant of the offence. It also extends the prohibition to any other
offence with which the defendant is charged in the proceedings.

Section 35: Complainants and other witnesses who are children

134.  This section replaces and extends the provision made by section 34A of the Criminal
Justice Act 1988, which prohibited unrepresented defendants from personally cross-
examining child witnesses in cases of sex and violence. Unrepresented defendants will
not now be alowed to cross-examine in person a child who is either the complainant
of, or a witness to the commission of, an offence of kidnapping, false imprisonment
or abduction.

135.  Subsection (2) extends the prohibition to witnesses whose age when they gave their
evidence in chief (e.g. by means of video recording or earlier in the trial) meant that
they then counted as children even if by the time of the cross-examination they have
passed that age limit.

136.  Subsection (4) sets out the age limits below which witnesses are regarded as children
for the purposes of this section. Following the example of sections 32 and 34A of the
Criminal Justice Act 1988, section 35 sets the age limit at 17 for sexual offences and
14 for the other offences covered by this section.

Sections 36 and 37: Direction prohibiting accused from cross-examining particular
witness

137.  Section 36 gives courts the power to prohibit unrepresented defendants from cross-
examining witnesses in cases where a mandatory ban does not apply under sections 34
and 35, but where the court is satisfied that the circumstances of the witness and the
case merit a prohibition, and that it would not be contrary to the interests of justice.

138.  Section 37 makes al directions under section 36 binding unless and until the court
considers that the direction should be discharged in the interests of justice. Courts will
have to record their reasons for making, refusing or discharging directions.
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Section 38: Defence representation for purposes of cross-examination

139.

140.

141.

This section makes provision for representatives to be appointed to conduct the cross-
examination when an unrepresented defendant is banned from cross-examining under
sections 34, 35 or 36. If a defendant is banned from personally cross-examining a
particul ar witness, the court will ask him to appoint hisown legal representativeto carry
out that cross-examination, and to let the court know that he has made an appointment
by a set time. If he does not, the court will know before the start of the proceedings that
no legal representative has been appointed.

If the defendant does not appoint alegal representative, the court will have to consider
whether itisnecessary, in theinterests of justice, for thewitness' s evidence to be tested.
If it decidesthat itis, it will appoint alegal representative with rights of audiencein the
court to cross-examine the witness in the interests of the defendant. However, a court-
appointed representative will not have been instructed by the defendant and so cannot
be responsible to him (subsection (5)).

Rules of court will cover, among other things, how alegal representative appointed by
the court would be given evidence or other material relating to the proceedings so that
he could test the withess's evidence (subsections (6) and (7)).

Section 39: Warning to jury

142 1f, under section 38, the court appoints alegal representative to act in the interests
of the defendant, this section requires the judge to consider warning the jury that the
witness's evidence may not have been tested as fully as it might have been if the
defendant had instructed his own legal representative. The judge must also consider
warning the jury about not drawing prejudicia inferences from the fact that the
defendant has been prevented from cross-examining in person.

Section 40: Funding of defence representation

143.

144.

This section deals with the way that legal representatives appointed by defendants,
and by the courts, will be paid. Where a defendant is banned from personally cross-
examining, he will be able to apply for legal aid for his representative on the
same means-tested basis as other defendants in criminal cases. Court-appointed legal
representatives will be paid from central funds rather than from legal aid.

Following the implementation of the Access to Justice Act 1999, representatives
appointed under this Chapter will be funded under the new arrangements for legal
representation in criminal proceedings. In other words, defendants eligible for legal
representation would be represented by a lawyer contracted by the Legal Services
Commission or asaaried defender. When courts appoint lawyers themselves, they will
be ableto appoint either contracted lawyersor salaried defenderswith rights of audience
in the court.

Chapter 111: Protection of complainantsin proceedings for sexual offences

145.

146.

The sections in this Chapter restrict the circumstances in which evidence or questions
about acomplainant’ s sexual behaviour outsidethe circumstances of the alleged offence
can be introduced in rape or certain sexual offence cases (as listed in section 62). This
includes sexual behaviour or experience with the defendant (section 42(1)(c)). The
sections do not limit the meaning of evidence in this context, and it is therefore to be
understood as including secondary evidence of sexual behaviour such as abortions.

If the defence wishes to introduce evidence or ask questions about the complainant’s
sexual behaviour, it will have to make an application to the court. The prosecution will
be warned of the general grounds of the application and will have an opportunity to
oppose it. The court will then consider whether or not to grant leave (which may only
be granted on the strictly controlled grounds set out in section 41).
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Section 41: Restrictions on evidence or questions about complainant's sexual

history
147.

148.

149.

150.

Subsections (2)-(6) set out the circumstances in which courts may allow evidence to be
admitted or questions to be asked about the complainant’s sexual behaviour.

Courts may only grant leaveif:

» The evidence or questioning relates to any issue that has to be proved in the case
other than whether the complainant consented (subsection (3)(a)). The defendant’s
honest but mistaken belief in consent falls into the category of arelevant issue in
the case other than consent.

* Theissue that is being argued in the case is whether the complainant consented
and the evidence or questioning relates to behaviour that took place as part of the
alleged offence, or at or about the same time (subsection (3)(b)). It is expected that
“at or about the same time” will generally be interpreted no more widely than 24
hours before or after the offence.

e Theissue is whether the complainant consented and the evidence or questioning
relates to behaviour that is so similar to the defence’ s version of the complainant’s
behaviour at the time of the alleged offence (whether as part of the alleged offence
or at or about the sametime) that it cannot reasonably be explained as acoincidence.

e The evidence or questioning that the defence wishes to introduce is intended
to dispute or explain evidence that the prosecution have introduced about the
complainant’s sexual behaviour, whether it was alleged by the prosecution to
have taken place as part of the aleged offence or at some earlier or later date
(subsection (5)). Such evidence must go no further than to directly contradict or
explain claims made by or on behalf of the complainant.

Before allowing any evidence of sexual behaviour to be introduced, the court must be
satisfied not only that one of the above criteriais met but also that, if the evidence were
not heard, the jury or magistrate in the case might make an unsafe decision on an issue
that had to be proved in the case (ie, an element of the offence or defence). Subsection
(6) requires any such evidence to relate to a specific instance, or instances, of sexual
behaviour.

Subsection (4) provides that if the defence seek to introduce questioning or evidence
purportedly under subsection (3) - by claiming that it relates to an issue that has to be
proved in the case - but the court considersthat its real main purposeisto undermine or
diminish the complainant’ s credibility, the court will not allow it. But it is not envisaged
that evidence that seeks to do no more than show that the complainant has a history of
making unproved complaints of sexual offenceswould be treated as evidence of sexual
behaviour.

Section 42: Interpretation and application of section 41

151

Section 42 (as well as assisting with the interpretation of section 41) provides that the
Secretary of State may by order, subject to the affirmative resolution procedure (i.e.
both Houses of Parliament must debate and approve any order), add or remove offences
to or from the list of offencesin section 62 which are sexual offences for the purposes
of section 41.

Section 43: Procedure on applications under section 41

152.

Subsection (1) requires applications to the court for permission to introduce sexual
history evidence to be made in the absence of the public, the press, thejury (if any) and
all witnesses (other than the defendant). Any other parties to the trial will be allowed
to be present when an application is being made so that they can make representations
to the court about whether the application should be allowed.
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Subsection (2) requires courtsto give reasons for allowing or refusing an applicationin
open court, and specify the extent to which they are allowing evidence to be introduced
into the trial or questions to be asked. This must take place in the absence of the jury
(if there is one.) The intention behind this requirement is to ensure that it is clear to
the defence, the prosecution and the witness exactly how far questioning can go, and
in reference to which issues.

Chapter 1V: Reporting restrictions

154.

155.

156.

157.

158.

159.

The sections in this Chapter clarify the legislation that currently restricts the media
identification of juvenilesinvolved in thelegal process and extend the restrictions back
to the point at which a criminal investigation into an offence begins. The Chapter aso
provides a new power to impose restrictions on reporting the identities of intimidated
witnesses and on reporting the making of directions under Chapters| and Il of this Part
of the Act. Therevised provisions ensure that restrictionsimposed by courtsin England
and Wales or Northern Ireland will be enforceable throughout the United Kingdom,
including in Scotland. For each restriction, there is a procedure for the restriction to be
lifted on application.

Sections 44 and 45 are based on the restrictions imposed by sections 39 and 49 of the
Children and Y oung Persons Act 1933 (as amended by subsequent legislation) on the
reporting of information likely to identify young peopleinvolved in court proceedings.
The sectionsimpose similar restrictions on reporting, but extend to the identification of
young people during the pre-charge stage of criminal investigations. The young people
covered by therestrictions arethose who are alleged to have committed, been thevictim
of, or witnessed the commission of the offence that is under investigation.

To reflect the wide range of incidents where the mandatory restrictions under section 44
will apply, those who breach the restrictions by identifying child victims and witnesses
will have statutory defences in certain circumstances (provided in section 50) against
being convicted of an offence of breaching the restrictions. In addition, the restrictions
can only be implemented through the draft affirmative resolution procedure (see
paragraph 162 below).

Schedule 2 makes section 49 of the 1933 Act enforceable in Northern Ireland (as
well asin England and Wales and Scotland). The effect of this change, together with
the inclusion of Northern Ireland in the extent of sections 44 and 45, is that, where
restrictions have effect, it will now be an offence to publish details anywhere in the
United Kingdom which might lead to the identification of young people involved in a
casetriable in England and Wales or Northern Ireland.

Schedule 2 also makes several changes to the reporting restrictions imposed by the
Sexual Offences (Amendment) Act 1992 —which provides anonymity for complainants
of certain sexual offences—to ensure that its provisions are similar to those in sections
44, 45 and 46 of the Act. One consequence of thisisto remove any distinction between
the type of material which can be published between allegation and charge, and charge
and trial (sections 1(1) and 1(2) of the 1992 Act).

This change is not intended to disturb any understandings between the media and the
police about how far the media can go in giving information about a sex offence case
before a suspect has been charged. (Information is sometimes published deliberately,
with the complainant’ s consent, in the hope of prompting witnesses to come forward.)

Section 44: Restrictions on reporting alleged offences involving persons under 18

160.

Section 44 provides that whenever a criminal investigation begins into an aleged
offence against the law of England and Wales or Northern Ireland (or into the alleged
commission by a person subject to armed forces law of a corresponding offence
anywhere else in the world), no information enabling the identification of any person
suspected of committing the offence may be reported by the media if he is under 18.
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163.

164.

165.

166.

167.

168.
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This means that young people who are suspected of committing an offence will enjoy
the same protection from media identification as those charged with an offence and
brought before the court.

Therestriction lasts until the individual reachesthe age of 18 or acourt order dispenses
with the restrictions in the interests of justice (subsection (7)) or the offence becomes
the subject of criminal proceedings. Subsection (8) requires the court to have regard to
the welfare of that person when making a decision to dispense, with the restrictions,
to any extent. Subsection (11) provides a right of appeal against the court’s decision
on such an application. Once the offence is the subject of criminal proceedings, the
restrictions under section 45, or under section 49 of the Children and Y oung Persons
Act 1933, should then apply.

Section 44 also givesthe Secretary of State the power to impose mandatory restrictions
in respect of publishing information leading to the identification of children and young
people who are aleged to have been the victims of, or withesses to, acriminal offence.
In the same way as for alleged offenders, applications can be made to the courts to
lift these restrictions in the interests of justice. But, in addition, a number of defences
against prosecution for breach of these restrictions are provided in section 50 which
are not available to publishersin respect of the identification of alleged offenders. The
presence of these defences turns the restriction from a ban into a presumption against
publishing such information.

Section 64(3) provides that the restrictions under this section which relate to young
complainants and witnesses can only be commenced through the draft affirmative
resolution procedure: in other words, both Houses of Parliament would have to agree,
after adebate, that these restrictions should be brought into force.

Materia which is particularly likely to identify ajuvenile, such as the juvenile’ s name,
address or image or the identity of the juvenile’s school or place of work, islisted in
the section. But all material likely to lead to identification is subject to the restriction
(subsections (2) and (6)). Reporting of any material (even the listed items) is not
restricted if it would not lead to such identification.

Paragraph 6 of Schedule 7 applies the restrictions to previously unpublished
information leading to the identification of young personsinvolved in aleged offences
committed at any time in the past.

In Schedule 2, section 49 of the Children and Y oung Persons Act 1933 is amended to
bring its termsinto line with the changes made by section 44. The restrictions that will
apply during court proceedings will be similar in form to the restrictions which come
into play immediately following the start of a criminal investigation, although there
are obvious differences. The definition of awitness under section 49 encompasses any
witness in the proceedings: section 44 only covers witnesses to the commission of the
alleged offence.

Subsection (8) of section 49 is amended to allow a single justice to dispense with the
restrictions following the conviction of a child or young person (paragraph 3(6) of
Schedule 2). Previously, a single justice could only dispense with the restrictionsif he
thought they were against the interests of the young person or if the young person had
escaped from, or was avoiding, lawful custody.

Paragraph 3(9) of Schedule 2 extends the territorial application of the restrictions in
section 49 of the 1933 Act to England, Wales, Scotland and Northern Ireland. This
meansthat publicationsanywhereinthe UK will not be ableto report any material likely
to lead to the identification of a minor concerned in criminal proceedings in England
and Wales or Northern Ireland. But reports of proceedings in courts in Scotland will
not be subject to this restriction.
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Section 45: Power to restrict reporting of criminal proceedings involving persons
under 18

169.

170.

171

Section 45 gives courts the power to impose prohibitions on reporting information
leading to the identification of witnesses, complainants or defendants under the age
of 18 once proceedings have started, whether in a court in England and Wales or
Northern Ireland or in a court martial. It does not apply to proceedingsin youth courts
or to any other proceedings where the automatic restrictions imposed by section 49 of
the Children and Y oung Persons Act 1933 have effect. The imposition of restrictions
under the section is at the discretion of the court. As under section 49 of the 1933 Act,
the restrictions can apply to any witness, not just witnesses to the commission of the
offence.

If the court so wishes, it can choose to impose no restrictions at al or direct that the
reporting ban is to have effect with specified exceptions. The restrictions will apply
until the person reaches the age of 18 unless, in the meantime, the court decides to lift
or relax them.

In respect of criminal proceedings, the section replaces section 39 of the Children
and Young Persons Act 1933 and will extend to criminal proceedings in Northern
Ireland and courts-martial. Section 39 of the 1933 Act is, however, not repealed but is
amended by paragraph 2 of Schedule 2 so that it will now relate solely to non-criminal
proceedings. But section 39 will continue to apply in criminal cases begun prior to the
date on which the change comes into force.

Section 46: Power to restrict reports about certain adult withessesin criminal
proceedings

172.

173.

174.

175.

Section 46 allows courts to impose restrictions on reporting information leading to
the identification of an adult witness involved in criminal proceedings, if the court
considersthat the measure is needed because the witness' sfear of, or distress at, giving
evidence or co-operating with the party calling himis strongly linked to the likelihood
of publicity. Neither "fear" nor "distress" is seen as covering a disinclination to give
evidence on account of simple embarrassment.

Witnesses qualifying for restrictionsunder this section will be suffering from the degree
of fear or distress that might make them €eligible for special measures under Chapter
I, athough not everyone eligible by virtue of fear or distress for special measures will
necessarily also be considered eligible for the protection of areporting direction.

Courts will be able to partially disapply the restrictions if they are satisfied that that is
necessary intheinterestsof justice, or if therestrictions are substantial and unreasonable
and it would be in the public interest to relax the restrictions. They will also be able to
revoke a direction under this section.

Section 50(7) allows witnesses protected by a direction under section 46 to give a
written waiver allowing reporting which would otherwise be restricted by the direction.
Thismight be appropriate, for example, for witnesseswhose circumstances change after
they have given evidence.

Section 47: Restrictions on reporting directions under Chapter | or 11

176.

Section 47 prevents the reporting of cases from covering certain aspects of the case
before the end of the proceedings (subsection (6)). The restrictions apply to specia
measures directions under Chapter | or directions under section 36 prohibiting the
defendant from cross-examining in person any particular witness. Restrictions under
this section do not extend to any evidence given by witnessesin the case, or to witnesses
identity. Courts may lift restrictionsimposed under this section, but they must consider,
in the event of any representations by the defendant against doing so, whether doing so
would be in the interests of justice (subsections (4) and (5)).
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Prosecutions for breach of the restrictions imposed by section 47 may only be brought
by or with the consent of the Attorney General or, where instituted in Northern Ireland,
by or with the consent of the Attorney General for Northern Ireland (see section 49(6)).

Sections 49, 50, 51 and 52: Offences where reporting restrictions not complied with
and defences to the offences

178.

179.

180.

181.

182.

183.

Section 49 sets out the summary offences created by the new reporting restrictions
and the penalties which may be imposed on conviction. Sections 49 and 51 specify
who can commit the offences. Section 51 provides for the separate prosecution of
individuals who are involved in the commission by a corporate body of an offence
against section 49. The restrictions relating to offences or proceedings in England
and Wales or Northern Ireland, or to armed forces offences or proceedings, will be
enforceable throughout the United Kingdom.

Section 50 sets out the defences that can be relied on if a publisher or broadcaster is
charged with one of the offencesunder section 49. First, it isadefenceto all the offences
under section 49 that the person charged did not know or suspect (or have reason to
suspect) that the publication included something protected by areporting restriction.

In the case of an offence under section 49 for a breach of section 44(2), it will be a
defence to prove that the person charged was not aware, did not suspect or had no
reason to suspect, that a criminal investigation had begun when the information was
published/broadcast. There is another defence if the breach of section 44(2) involved
reporting information about a suspected victim or witness of any offence other than
a sexual offence: to satisfy the court that the public interest demanded publication
of the information and, because of that, the reporting restriction was substantial and
unreasonable. A list of factors to be taken into account in an assessment of where the
public interest liesin such situations is provided in section 52.

Section 50 also provides that it will be a defence for a person charged with a breach
of section 44(2) to show that written consent to the publication of the material in
question was obtained. If the person protected by the restriction is aged 16 or 17, he
can give consent himself. If he is under 16, someone with appropriate responsibility
for his welfare will be able to give consent. The appropriate person can only give
written consent after having been reminded, in writing, to consider the welfare of the
child. Once given, the notice can be revoked before publication by anyone else with
appropriate responsibility for the child or by the child himself.

A defence based on such awaiver is not available in respect of reporting information
about complainants of or witnesses to sexual offences if they are under the age of
16. Waivers cannot be given by appropriate adults who are themselves accused of the
alleged offence (subsection (13)).

The types of publication caught by these provisions are described in section 63(1) and
include written reports (including those available on the internet), speeches, television
broadcasts (whether analogue or digital) and any other type of communication
addressed to the public.

Chapter V: Competence of witnesses and capacity to be sworn

184 The sectionsin this Chapter reform the law about who isto be considered competent
to give evidence in criminal proceedings and about when evidence may be given
unsworn.

Section 53 (and certain amendments made by Schedule 4): General rule of
competence

185.

The general rule, set out in this section, is that all people, whatever their age, are
competent to act as withesses unless they cannot understand questions asked of them
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in court, or cannot answer them in away that can be understood (with, if necessary, the
assistance of special measures under Chapter 1).

Subsection (4) provides the only exception to the general rule: that a defendant is not
competent to give evidence for the prosecution in his own trial, and nor is any co-
defendant in the proceedings.

The new general rule renders obsol ete the existing rules on the competence of husbands
and wives to give evidence for or against each other. Those rules are contained in
section 80 of the Police and Criminal Evidence Act 1984 which, accordingly, is
amended by paragraph 13 of Schedule 4 (so as to become a provision solely about
the compellability of husbands and wives who are competent to give evidence). Those
amendments, taken together with section 52, will ensure that, in future, no-one who is
adefendant in atrial will be a competent witness for the prosecution in respect of any
offenceinthat trial until such time as he either pleads guilty, is convicted or the charges
against him are dropped.

Section 54: Determining whether a witness is competent

188.

189.

190.

This section sets out how awitness' s competence isto be determined if it is questioned
by the prosecution, the defence or the court itself.

When the court assesses the witness's competence, subsection (3) requires it to take
into account any special measures it has granted, or is planning to grant, under Chapter
I (including, for example, communication aids or the giving of evidence through an
intermediary). Thisisto avoid a potential witness being judged not to be competent to
be awitnessif the use of special measures would make him competent.

If thewitness's competenceis challenged and he needs to be questioned, subsection (6)
reguires the questions to be asked by the court (and not by the party that is calling or
cross-examining the witness). Any such questioning will be done in the presence of
both the prosecution and the defence. Courts will be allowed to ask for expert advice
about the witness's competence. It will be the responsibility of the party calling the
witness to satisfy the court that the witness is competent.

Section 55: Determining whether witnesses are to be sworn

191

192.

193.

This section sets out how courts are to decide whether a witness should swear an
oath to tdl the truth before giving evidence. Here, as in other legidation, references
to swearing an oath include making an affirmation. Subsection (1) provides that the
guestion of whether awitnessis eligible to swear an oath may be raised by either party
to the proceedings - i.e. prosecution or defence - or by the court itself. The procedure
used to determine this question will be the same as the procedure outlined above for
determining competence.

Subsection (2)(a) providesthat no witness under the age of 14 isto be sworn. A witness
of 14 or over isonly eligible to be sworn if he understands the solemnity of a criminal
trial and that taking an oath placesaparticular responsibility on himtotell thetruth. If no
evidence is offered suggesting that the witness does not understand those two matters,
subsection (3) sets up a presumption that the witnessisto be swornif heis 14 or over.

Subsections (5) — (7) provide that, as with considerations of competence, the question
of whether a witness should be sworn is to be considered in the absence of any jury
(but in the presence of both the prosecution and the defence) and that expert evidence
can be received on this subject.

Sections 56 and 57: Unsworn evidence

194.

Section 56 provides that anyone who is competent to be a witness but not allowed to
give evidence on oath may give evidence unsworn. At present, a person aged 14 or over
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who cannat be sworn is not allowed to give evidence at all. Section 57 describes the
penalties for giving false unsworn evidence.

Subsection (5) of section 56 provides that convicted offenders will not be successful if
they appeal against their convictions solely on the ground that awitness gave evidence
unsworn when it should have been sworn.

Chapter VI: Restrictions on use of evidence

Section 58: I nferences from silence not permissible where no prior accessto legal

advice
196.

197.

198.

This section amends the inferences from silence provisions in the Criminal Justice
and Public Order Act 1994, to prohibit the drawing of inferences from silence when a
suspect is questioned at a police station (or other authorised place of detention) while
denied accessto legal advice.

Theeffect of these provisionswill beto bring thelaw into compliance with thejudgment
of the European Court of Human Rightsin the case of John Murray v United Kingdom,
which held that there was a breach of Article 6 of the European Convention on Human
Rightsasaresult of denying the applicant accessto legal advicein circumstanceswhere
inferences could be drawn from his silence during police questioning.

The provision inserted by subsection (5) empowers the Secretary of State to designate
by regulation places of detention other than a police station. Thisis to take account of
detention by other investigators such as HM Customs and Excise.

Section 59 and Schedule 3: Restrictions on use of answers etc. obtained under
compulsion

199.

200.

Section 59 introduces Schedule 3 which amends various statutory provisions in the
light of the judgment of the European Court of Human Rights in Saunders v United
Kingdom. The court ruled that the admission in a criminal trial of statements given
under section 434 of the Companies Act 1985 was in breach of Article 6 of the
Convention because the statement in question was given under compulsion (i.e. there
could have been a penalty for not giving it).

The amendments therefore restrict the use that can be made in crimina trias of
evidencethat hasbeen obtained under compul sory powers. Several statutesthat regulate
commercial or financial activities do not only contain powers to compel answers:. they
also alow the answers to be used in evidence against the person giving them. The
amendments qualify those provisions by restricting the use that the prosecution can
make of the answers at trial to the following circumstances:

* where the defendant himsealf introduces them in evidence, or

» where the defendant is being prosecuted for his failure or refusal to answer a
question, or hisfailure to disclose amaterial fact, or hishaving given an untruthful
answer.

Section 60: Removal of restriction on use of evidence from computer records

201.

202.

This section repeals section 69 of the Police and Criminal Evidence Act 1984. For a
document produced by a computer to be used as evidence in acriminal trial, section 69
required it to be accompanied by proof that the computer was operating properly and
was not used improperly.

Following the repeal, the ordinary law on evidence will apply to computer evidence. In
the absence of any evidence to the contrary, the courts will presume that the computer
system was working properly. If there is evidence that it may not have been, the party
seeking to introduce the evidence will need to prove that it was working.
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Chapter VII: General provisions

Section 61: Application of Part Il to service courts

203.

This section makes provision for Part |1 to apply to proceedings before courts-martial,
Standing Civilian Courts and the Courts-Martial Appeal Court. Subsection (1) givesthe
Secretary of State power to make an order so that Chaptersl, I1, I11 and V apply to such
proceedings (with any modifications he specifies). Subsection (2) means that Chapter
IV will apply to such proceedings, subject to any modifications which the Secretary of
State may specify. For example, where a provision of Part |1 only appliesif a certain
offence is involved, the modifications could include specifying the corresponding
offences under armed forces law. Subsection (3) ensuresthat it will be possible for the
existing power under section 39 of the Criminal Justice and Public Order Act 1994
to apply the rules about inferences from silence, as amended by section 58, to service
court proceedings.

Sections 62 and 63: Interpretation of Part |1

204.

205.

206.

Section 62(2) defines references to any offence in Part |1 to include not only aiding,
abetting, counselling, inciting or procuring the commission of the offence, or conspiring
to commit it, but also (for example) aiding or abetting an attempt to commit the offence.

Thedefinition of “court” in section 63(1) meansthat in Chapters|V and V referencesto
acourt include, where appropriate, a Divisional Court of the High Court or the House
of Lords. The definition does not apply to 63(2), where “court” should be interpreted
more broadly.

The definition of “publication” in section 63(1) is drawn from the Contempt of Court
Act 1981 and the related definition of “relevant programme” covers most radio and
television programmes transmitted from or to the United Kingdom.
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