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Employment Rights Act 1996

1996 CHAPTER 18

An Act to consolidate enactments relating to employment rights. [22nd May 1996]

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—

Extent Information
E1  For the extent of this Act generally, see s. 244; in particular, provisions which refer to shop workers
and betting workers extend to England and Wales only

Modifications etc. (not altering text)

C1  Actrestricted (22.8.1996) by 1996 c. 17, ss. 21, 46 (with s. 38)
Act restricted (25.11.1998 for specified purposes and otherwise 8.5.2000) by 1998 c. 45, s. 6, Sch. 3
para. 10; S.1. 1998/2952, art. 2; S.1. 2000/1173, art. 2(2)(b)

C2  Actmodified (E.W.) (11.9.1998) by 1998 c. 18, ss. 54(2), 55(2), Sch. 4 para. 9(2)
Act modified (25.11.1998 for specified purposes and otherwise 8.5.2000) by 1998 c. 45, s. 6, Sch. 3
para. 9(3); S.I. 1998/2952, art. 2; S.1. 2000/1173, art. 2(2)(b)
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PART I BRRL AR

EMPLOYMENT PARTICULARS

Right to statements of employment particulars

Statement of initial employment particulars.

(1) Where an employee begins employment with an employer, the employer shall give to
the employee a written statement of particulars of employment.

(2) The statement may (subject to section 2(4)) be given in instalments and (whether or
not given in instalments) shall be given not later than two months after the beginning
of the employment.

(3) The statement shall contain particulars of—
(a) the names of the employer and employee,
(b) the date when the employment began, and

(c) the date on which the employee’s period of continuous employment began
(taking into account any employment with a previous employer which counts
towards that period).

(4) The statement shall also contain particulars, as at a specified date not more than seven
days before the statement (or the instalment containing them) is given, of—
(a) the scale or rate of remuneration or the method of calculating remuneration,
(b) the intervals at which remuneration is paid (that is, weekly, monthly or other
specified intervals),
(c) any terms and conditions relating to hours of work (including any terms and
conditions relating to normal working hours),
(d) any terms and conditions relating to any of the following—
(i) entitlement to holidays, including public holidays, and holiday pay
(the particulars given being sufficient to enable the employee’s
entitlement, including any entitlement to accrued holiday pay on the
termination of employment, to be precisely calculated),
(i) incapacity for work due to sickness or injury, including any provision
for sick pay, and
(iii) pensions and pension schemes,
(e) the length of notice which the employee is obliged to give and entitled to
receive to terminate his contract of employment,
(f) thetitle of the job which the employee is employed to do or a brief description
of the work for which he is employed,
(g) where the employment is not intended to be permanent, the period for which
it is expected to continue or, if it is for a fixed term, the date when it is to end,
(h) either the place of work or, where the employee is required or permitted to
work at various places, an indication of that and of the address of the employer,
(j) any collective agreements which directly affect the terms and conditions of
the employment including, where the employer is not a party, the persons by
whom they were made, and
(k) where the employee is required to work outside the United Kingdom for a
period of more than one month—



4 Employment Rights Act 1996 (c. 18)
Part I — Employment particulars
Document Generated: 2024-06-06

Status: Point in time view as at 01/06/1999. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Employment Rights Act 1996 is up to date with all changes known to be in force on
or before 06 June 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(i) the period for which he is to work outside the United Kingdom,
(i) the currency in which remuneration is to be paid while he is working
outside the United Kingdom,
(iii) any additional remuneration payable to him, and any benefits to be
provided to or in respect of him, by reason of his being required to
work outside the United Kingdom, and

(iv) any terms and conditions relating to his return to the United Kingdom.

(5) Subsection (4)(d)(iii) does not apply to an employee of a body or authority if—
(a) the employee’s pension rights depend on the terms of a pension scheme
established under any provision contained in or having effect under any Act,
and

(b) any such provision requires the body or authority to give to a new employee
information concerning the employee’s pension rights or the determination of
questions affecting those rights.

2 Statement of initial particulars: supplementary.

(1) If, in the case of a statement under section 1, there are no particulars to be entered under
any of the heads of paragraph (d) or (k) of subsection (4) of that section, or under any
of the other paragraphs of subsection (3) or (4) of that section, that fact shall be stated.

(2) A statement under section 1 may refer the employee for particulars of any of the
matters specified in subsection (4)(d)(ii) and (iii) of that section to the provisions of
some other document which is reasonably accessible to the employee.

(3) A statement under section 1 may refer the employee for particulars of either of
the matters specified in subsection (4)(e) of that section to the law or to the
provisions of any collective agreement directly affecting the terms and conditions of
the employment which is reasonably accessible to the employee.

(4) The particulars required by section 1(3) and (4)(a) to (¢), (d)(i), (f) and (h) shall be
included in a single document.

(5) Where before the end of the period of two months after the beginning of an employee’s
employment the employee is to begin to work outside the United Kingdom for a period
of more than one month, the statement under section 1 shall be given to him not later
than the time when he leaves the United Kingdom in order to begin so to work.

(6) A statement shall be given to a person under section 1 even if his employment ends
before the end of the period within which the statement is required to be given.

3 Note about disciplinary procedures and pensions.

(1) A statement under section 1 shall include a note—

(a) specifying any disciplinary rules applicable to the employee or referring the
employee to the provisions of a document specifying such rules which is
reasonably accessible to the employee,

(b) specifying (by description or otherwise)—

(i) a person to whom the employee can apply if dissatisfied with any
disciplinary decision relating to him, and

(i1) a person to whom the employee can apply for the purpose of seeking
redress of any grievance relating to his employment,
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and the manner in which any such application should be made, and

(c) where there are further steps consequent on any such application, explaining
those steps or referring to the provisions of a document explaining them which
is reasonably accessible to the employee.

(2) Subsection (1) does not apply to rules, disciplinary decisions, grievances or procedures
relating to health or safety at work.

(3) The note need not comply with the following provisions of subsection (1)—
(a) paragraph (a),
(b) inparagraph (b), sub-paragraph (i) and the words following sub-paragraph (ii)
so far as relating to sub-paragraph (i), and
(c) paragraph (c),
if on the date when the employee’s employment began the relevant number of
employees was less than twenty.

(4) In subsection (3) “the relevant number of employees”, in relation to an employee,
means the number of employees employed by his employer added to the number of
employees employed by any associated employer.

(5) The note shall also state whether there is in force a contracting-out certificate (issued
in accordance with Chapter I of Part III of the ™'Pension Schemes Act 1993) stating
that the employment is contracted-out employment (for the purposes of that Part of
that Act).

Marginal Citations
M1 1993 c. 48.

4 Statement of changes.

(1) If, after the material date, there is a change in any of the matters particulars of which are
required by sections 1 to 3 to be included or referred to in a statement under section 1,
the employer shall give to the employee a written statement containing particulars of
the change.

(2) For the purposes of subsection (1)—

(a) in relation to a matter particulars of which are included or referred to in a
statement given under section 1 otherwise than in instalments, the material
date is the date to which the statement relates,

(b) inrelation to a matter particulars of which—

(i) are included or referred to in an instalment of a statement given under
section 1, or
(i1) are required by section 2(4) to be included in a single document but
are not included in an instalment of a statement given under section 1
which does include other particulars to which that provision applies,
the material date is the date to which the instalment relates, and

(¢) in relation to any other matter, the material date is the date by which a
statement under section 1 is required to be given.

(3) A statement under subsection (1) shall be given at the earliest opportunity and, in any
event, not later than—


http://www.legislation.gov.uk/id/ukpga/1993/48
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(a) one month after the change in question, or

(b) where that change results from the employee being required to work outside
the United Kingdom for a period of more than one month, the time when he
leaves the United Kingdom in order to begin so to work, if that is earlier.

(4) A statement under subsection (1) may refer the employee to the provisions of some
other document which is reasonably accessible to the employee for a change in any of
the matters specified in sections 1(4)(d)(ii) and (iii) and 3(1)(a) and (c).

(5) A statement under subsection (1) may refer the employee for a change in either of the
matters specified in section 1(4)(e) to the law or to the provisions of any collective
agreement directly affecting the terms and conditions of the employment which is
reasonably accessible to the employee.

(6) Where, after an employer has given to an employee a statement under section 1,
either—

(a) the name of the employer (whether an individual or a body corporate or

partnership) is changed without any change in the identity of the employer, or

(b) the identity of the employer is changed in circumstances in which the
continuity of the employee’s period of employment is not broken,

and subsection (7) applies in relation to the change, the person who is the employer
immediately after the change is not required to give to the employee a statement under
section 1; but the change shall be treated as a change falling within subsection (1) of
this section.

(7) This subsection applies in relation to a change if it does not involve any change in any
of the matters (other than the names of the parties) particulars of which are required
by sections 1 to 3 to be included or referred to in the statement under section 1.

(8) A statement under subsection (1) which informs an employee of a change such as is
referred to in subsection (6)(b) shall specify the date on which the employee’s period
of continuous employment began.

5 Exclusion from rights to statements.

(1) Sections 1 to 4 apply to an employee who at any time comes or ceases to come
within the exceptions from those sections provided by sections 196 and 199, and under
section 209, as if his employment with his employer terminated or began at that time.

(2) The fact that section 1 is directed by subsection (1) to apply to an employee as if his
employment began on his ceasing to come within the exceptions referred to in that
subsection does not affect the obligation under section 1(3)(b) to specify the date on
which his employment actually began.

6 Reasonably accessible document or collective agreement.

In sections 2 to 4 references to a document or collective agreement which is reasonably
accessible to an employee are references to a document or collective agreement
which—
(a) the employee has reasonable opportunities of reading in the course of his
employment, or
(b) is made reasonably accessible to the employee in some other way.
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7 Power to require particulars of further matters.

The Secretary of State may by order provide that section 1 shall have effect as if
particulars of such further matters as may be specified in the order were included in the
particulars required by that section; and, for that purpose, the order may include such
provisions amending that section as appear to the Secretary of State to be expedient.

VALID FROM 01/10/2004

[F'7A  Use of alternative documents to give particulars

(1) Subsections (2) and (3) apply where—

(a) an employer gives an employee a document in writing in the form of a
contract of employment or letter of engagement,

(b) the document contains information which, were the document in the form
of a statement under section 1, would meet the employer’s obligation under
that section in relation to the matters mentioned in subsections (3) and (4)
(a) to (c), (d)(1), (f) and (h) of that section, and

(c) the document is given after the beginning of the employment and before the
end of the period for giving a statement under that section.

(2) The employer’s duty under section 1 in relation to any matter shall be treated as met if
the document given to the employee contains information which, were the document
in the form of a statement under that section, would meet the employer’s obligation
under that section in relation to that matter.

(3) The employer’s duty under section 3 shall be treated as met if the document given
to the employee contains information which, were the document in the form of a
statement under section 1 and the information included in the form of a note, would
meet the employer’s obligation under section 3.

(4) For the purposes of this section a document to which subsection (1)(a) applies shall
be treated, in relation to information in respect of any of the matters mentioned in
section 1(4), as specifying the date on which the document is given to the employee
as the date as at which the information applies.

(5) Where subsection (2) applies in relation to any matter, the date on which the
document by virtue of which that subsection applies is given to the employee shall
be the material date in relation to that matter for the purposes of section 4(1).

(6) Where subsection (3) applies, the date on which the document by virtue of which
that subsection applies is given to the employee shall be the material date for the
purposes of section 4(1) in relation to the matters of which particulars are required
to be given under section 3.

(7) The reference in section 4(6) to an employer having given a statement under section 1
shall be treated as including his having given a document by virtue of which his duty
to give such a statement is treated as met.
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Textual Amendments
F1  Ss. 7A, 7B inserted (1.10.2004) by Employment Act 2002 (c. 22), ss. 37, 55(2); S.1. 2004/1717, art.
2(2) (subject to art. 3)

VALID FROM 01/10/2004

7B Giving of alternative documents before start of employment

A document in the form of a contract of employment or letter of engagement given
by an employer to an employee before the beginning of the employee’s employment
with the employer shall, when the employment begins, be treated for the purposes
of section 7A as having been given at that time.]

Textual Amendments
F1  Ss.7A, 7B inserted (1.10.2004) by Employment Act 2002 (c. 22), ss. 37, 55(2); S.1. 2004/1717, art.
2(2) (subject to art. 3)

Right to itemised pay statement

8 Itemised pay statement. [ JRRY/AN]

(1) An employee has the right to be given by his employer, at or before the time at which
any payment of wages or salary is made to him, a written itemised pay statement.

(2) The statement shall contain particulars of—
(a) the gross amount of the wages or salary,

(b) the amounts of any variable, and (subject to section 9) any fixed, deductions
from that gross amount and the purposes for which they are made,

(c) the net amount of wages or salary payable, and

(d) where different parts of the net amount are paid in different ways, the amount
and method of payment of each part-payment.

9 Standing statement of fixed deductions.

(1) A pay statement given in accordance with section 8 need not contain separate
particulars of a fixed deduction if—

(a) it contains instead an aggregate amount of fixed deductions, including that
deduction, and

(b) the employer has given to the employee, at or before the time at which the pay
statement is given, a standing statement of fixed deductions which satisfies
subsection (2).

(2) A standing statement of fixed deductions satisfies this subsection if—
(a) 1itisin writing,


http://www.legislation.gov.uk/id/ukpga/1996/18/section/7A
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(b) it contains, in relation to each deduction comprised in the aggregate amount
of deductions, particulars of—

(i) the amount of the deduction,
(i1) the intervals at which the deduction is to be made, and
(ii1) the purpose for which it is made, and
(c) itis (in accordance with subsection (5)) effective at the date on which the pay
statement is given.

(3) A standing statement of fixed deductions may be amended, whether by—
(a) addition of a new deduction,
(b) achange in the particulars, or
(c) cancellation of an existing deduction,

by notice in writing, containing particulars of the amendment, given by the employer
to the employee.

(4) An employer who has given to an employee a standing statement of fixed deductions
shall—
(a) within the period of twelve months beginning with the date on which the first
standing statement was given, and

(b) atintervals of not more than twelve months afterwards,

re-issue it in a consolidated form incorporating any amendments notified in
accordance with subsection (3).

(5) For the purposes of subsection (2)(c) a standing statement of fixed deductions—
(a) becomes effective on the date on which it is given to the employee, and

(b) ceases to be effective at the end of the period of twelve months beginning with
that date or, where it is re-issued in accordance with subsection (4), with the
end of the period of twelve months beginning with the date of the last re-issue.

10 Power to amend provisions about pay and standing statements.

The Secretary of State may by order—

(a) vary the provisions of sections 8 and 9 as to the particulars which must be
included in a pay statement or a standing statement of fixed deductions by
adding items to, or removing items from, the particulars listed in those sections
or by amending any such particulars, and

(b) vary the provisions of subsections (4) and (5) of section 9 so as to shorten or
extend the periods of twelve months referred to in those subsections, or those
periods as varied from time to time under this section.

Enforcement

1 References to [’employment tribunals].

(1) Where an employer does not give an employee a statement as required by section 1,
4 or 8 (either because he gives him no statement or because the statement he gives
does not comply with what is required), the employee may require a reference to be
made to an [“*employment tribunal] to determine what particulars ought to have been
included or referred to in a statement so as to comply with the requirements of the
section concerned.
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(2) Where—

(a) a statement purporting to be a statement under section 1 or 4, or a pay
statement or a standing statement of fixed deductions purporting to comply
with section 8 or 9, has been given to an employee, and

(b) a question arises as to the particulars which ought to have been included or
referred to in the statement so as to comply with the requirements of this Part,

either the employer or the employee may require the question to be referred to and
determined by an [“*employment tribunal].

(3) For the purposes of this section—

(a) a question as to the particulars which ought to have been included in the
note required by section 3 to be included in the statement under section 1
does not include any question whether the employment is, has been or will
be contracted-out employment (for the purposes of Part III of the ™*Pension
Schemes Act 1993), and

(b) a question as to the particulars which ought to have been included in a
pay statement or standing statement of fixed deductions does not include a
question solely as to the accuracy of an amount stated in any such particulars.

(4) An [Pemployment tribunal] shall not consider a reference under this section in a case
where the employment to which the reference relates has ceased unless an application
requiring the reference to be made was made—

(a) Dbefore the end of the period of three months beginning with the date on which
the employment ceased, or

(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the application to be
made before the end of that period of three months.

Textual Amendments
F2  Words ins. 11(1)(2)(4) and sidenote to s. 11 substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

Modifications etc. (not altering text)
C11 S. 11: power to apply conferred (1.4.1999) by 1998 c. 39, s. 12(4)(a) (with s. 36); S.I. 1998/2574, art.
2(2), Sch. 2

Marginal Citations
M2 1993 c. 48.

12 Determination of references.

(1) Where, on a reference under section 11(1), an [“employment tribunal] determines
particulars as being those which ought to have been included or referred to in a
statement given under section 1 or 4, the employer shall be deemed to have given to
the employee a statement in which those particulars were included, or referred to, as
specified in the decision of the tribunal.

(2) On determining a reference under section 11(2) relating to a statement purporting to
be a statement under section 1 or 4, an [“employment tribunal] may—
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(a) confirm the particulars as included or referred to in the statement given by
the employer,

(b) amend those particulars, or
(c) substitute other particulars for them,

as the tribunal may determine to be appropriate; and the statement shall be deemed
to have been given by the employer to the employee in accordance with the decision
of the tribunal.

(3) Where on a reference under section 11 an [“employment tribunal] finds—

(a) that an employer has failed to give an employee any pay statement in
accordance with section 8, or

(b) that a pay statement or standing statement of fixed deductions does not, in
relation to a deduction, contain the particulars required to be included in that
statement by that section or section 9,

the tribunal shall make a declaration to that effect.

(4) Where on a reference in the case of which subsection (3) applies the tribunal further
finds that any unnotified deductions have been made from the pay of the employee
during the period of thirteen weeks immediately preceding the date of the application
for the reference (whether or not the deductions were made in breach of the contract
of employment), the tribunal may order the employer to pay the employee a sum not
exceeding the aggregate of the unnotified deductions so made.

(5) For the purposes of subsection (4) a deduction is an unnotified deduction if it is made
without the employer giving the employee, in any pay statement or standing statement
of fixed deductions, the particulars of the deduction required by section 8 or 9.

Textual Amendments
F3  Wordsins. 12(1)(2)(3) substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a)(with s. 16(2)); S.I. 1998/1658,
art. 2(1), Sch. 1

Modifications etc. (not altering text)
C12 S. 12: power to apply conferred (1.4.1999) by 1998 c. 39, s. 12(4)(a)(with s. 36); S.1. 1998/2574, art.
2(2), Sch. 2
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Modifications etc. (not altering text)
C13 Pt. 2 modified (1.4.1999) by 1998 c. 39, s. 18(1)(a)(2) (with s. 36); S.I. 1998/2574, art. 2(2), Sch. 2
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14

Deductions by employer

Right not to suffer unauthorised deductions.

(1) An employer shall not make a deduction from wages of a worker employed by him
unless—
(a) the deduction is required or authorised to be made by virtue of a statutory
provision or a relevant provision of the worker’s contract, or
(b) the worker has previously signified in writing his agreement or consent to the
making of the deduction.

(2) In this section “relevant provision”, in relation to a worker’s contract, means a
provision of the contract comprised—

(a) in one or more written terms of the contract of which the employer has given
the worker a copy on an occasion prior to the employer making the deduction
in question, or

(b) in one or more terms of the contract (whether express or implied and, if
express, whether oral or in writing) the existence and effect, or combined
effect, of which in relation to the worker the employer has notified to the
worker in writing on such an occasion.

(3) Where the total amount of wages paid on any occasion by an employer to a worker
employed by him is less than the total amount of the wages properly payable by him
to the worker on that occasion (after deductions), the amount of the deficiency shall
be treated for the purposes of this Part as a deduction made by the employer from the
worker’s wages on that occasion.

(4) Subsection (3) does not apply in so far as the deficiency is attributable to an error of
any description on the part of the employer affecting the computation by him of the
gross amount of the wages properly payable by him to the worker on that occasion.

(5) For the purposes of this section a relevant provision of a worker’s contract having
effect by virtue of a variation of the contract does not operate to authorise the making
of a deduction on account of any conduct of the worker, or any other event occurring,
before the variation took effect.

(6) For the purposes of this section an agreement or consent signified by a worker does
not operate to authorise the making of a deduction on account of any conduct of the
worker, or any other event occurring, before the agreement or consent was signified.

(7) This section does not affect any other statutory provision by virtue of which a sum
payable to a worker by his employer but not constituting “wages” within the meaning
of this Part is not to be subject to a deduction at the instance of the employer.

Excepted deductions.

(1) Section 13 does not apply to a deduction from a worker’s wages made by his employer
where the purpose of the deduction is the reimbursement of the employer in respect
of—

(a) an overpayment of wages, or
(b) an overpayment in respect of expenses incurred by the worker in carrying out
his employment,

made (for any reason) by the employer to the worker.
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(2) Section 13 does not apply to a deduction from a worker’s wages made by his employer
in consequence of any disciplinary proceedings if those proceedings were held by
virtue of a statutory provision.

(3) Section 13 does not apply to a deduction from a worker’s wages made by his employer
in pursuance of a requirement imposed on the employer by a statutory provision to
deduct and pay over to a public authority amounts determined by that authority as
being due to it from the worker if the deduction is made in accordance with the relevant
determination of that authority.

(4) Section 13 does not apply to a deduction from a worker’s wages made by his employer
in pursuance of any arrangements which have been established—

(a) in accordance with a relevant provision of his contract to the inclusion of
which in the contract the worker has signified his agreement or consent in
writing, or

(b) otherwise with the prior agreement or consent of the worker signified in
writing,

and under which the employer is to deduct and pay over to a third person amounts
notified to the employer by that person as being due to him from the worker, if the
deduction is made in accordance with the relevant notification by that person.

(5) Section 13 does not apply to a deduction from a worker’s wages made by his employer
where the worker has taken part in a strike or other industrial action and the deduction
is made by the employer on account of the worker’s having taken part in that strike
or other action.

(6) Section 13 does not apply to a deduction from a worker’s wages made by his employer
with his prior agreement or consent signified in writing where the purpose of the
deduction is the satisfaction (whether wholly or in part) of an order of a court or
tribunal requiring the payment of an amount by the worker to the employer.

Payments to employer

15 Right not to have to make payments to employer.

(1) An employer shall not receive a payment from a worker employed by him unless—
(a) the payment is required or authorised to be made by virtue of a statutory
provision or a relevant provision of the worker’s contract, or
(b) the worker has previously signified in writing his agreement or consent to the
making of the payment.

(2) In this section “relevant provision”, in relation to a worker’s contract, means a
provision of the contract comprised—

(a) in one or more written terms of the contract of which the employer has given
the worker a copy on an occasion prior to the employer receiving the payment
in question, or

(b) in one or more terms of the contract (whether express or implied and, if
express, whether oral or in writing) the existence and effect, or combined
effect, of which in relation to the worker the employer has notified to the
worker in writing on such an occasion.
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(3) For the purposes of this section a relevant provision of a worker’s contract having
effect by virtue of a variation of the contract does not operate to authorise the receipt
of a payment on account of any conduct of the worker, or any other event occurring,
before the variation took effect.

(4) For the purposes of this section an agreement or consent signified by a worker does
not operate to authorise the receipt of a payment on account of any conduct of the
worker, or any other event occurring, before the agreement or consent was signified.

(5) Any reference in this Part to an employer receiving a payment from a worker employed
by him is a reference to his receiving such a payment in his capacity as the worker’s
employer.

16 Excepted payments.

(1) Section 15 does not apply to a payment received from a worker by his employer where
the purpose of the payment is the reimbursement of the employer in respect of—
(a) an overpayment of wages, or
(b) an overpayment in respect of expenses incurred by the worker in carrying out
his employment,

made (for any reason) by the employer to the worker.

(2) Section 15 does not apply to a payment received from a worker by his employer in
consequence of any disciplinary proceedings if those proceedings were held by virtue
of a statutory provision.

(3) Section 15 does not apply to a payment received from a worker by his employer where
the worker has taken part in a strike or other industrial action and the payment has
been required by the employer on account of the worker’s having taken part in that
strike or other action.

(4) Section 15 does not apply to a payment received from a worker by his employer where
the purpose of the payment is the satisfaction (whether wholly or in part) of an order of
a court or tribunal requiring the payment of an amount by the worker to the employer.

Cash shortages and stock deficiencies in retail employment

17 Introductory.

(1) In the following provisions of this Part—
“cash shortage” means a deficit arising in relation to amounts received in
connection with retail transactions, and

“stock deficiency” means a stock deficiency arising in the course of retail
transactions.

(2) In the following provisions of this Part “retail employment”, in relation to a worker,
means employment involving (whether or not on a regular basis)—
(a) the carrying out by the worker of retail transactions directly with members
of the public or with fellow workers or other individuals in their personal
capacities, or
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(b) the collection by the worker of amounts payable in connection with retail
transactions carried out by other persons directly with members of the public
or with fellow workers or other individuals in their personal capacities.

(3) References in this section to a “retail transaction” are to the sale or supply of goods or
the supply of services (including financial services).

(4) References in the following provisions of this Part to a deduction made from wages
of a worker in retail employment, or to a payment received from such a worker by his
employer, on account of a cash shortage or stock deficiency include references to a
deduction or payment so made or received on account of—

(a) any dishonesty or other conduct on the part of the worker which resulted in
any such shortage or deficiency, or

(b) any other event in respect of which he (whether or not together with any other
workers) has any contractual liability and which so resulted,

in each case whether or not the amount of the deduction or payment is designed to
reflect the exact amount of the shortage or deficiency.

(5) References in the following provisions of this Part to the recovery from a worker of an
amount in respect of a cash shortage or stock deficiency accordingly include references
to the recovery from him of an amount in respect of any such conduct or event as is
mentioned in subsection (4)(a) or (b).

(6) In the following provisions of this Part “pay day”, in relation to a worker, means a day
on which wages are payable to the worker.

18 Limits on amount and time of deductions.

(1) Where (in accordance with section 13) the employer of a worker in retail employment
makes, on account of one or more cash shortages or stock deficiencies, a deduction or
deductions from wages payable to the worker on a pay day, the amount or aggregate
amount of the deduction or deductions shall not exceed one-tenth of the gross amount
of the wages payable to the worker on that day.

(2) Where the employer of a worker in retail employment makes a deduction from the
worker’s wages on account of a cash shortage or stock deficiency, the employer
shall not be treated as making the deduction in accordance with section 13 unless
(in addition to the requirements of that section being satisfied with respect to the
deduction)—

(a) the deduction is made, or
(b) inthe case of a deduction which is one of a series of deductions relating to the
shortage or deficiency, the first deduction in the series was made,

not later than the end of the relevant period.

(3) In subsection (2) “the relevant period” means the period of twelve months beginning
with the date when the employer established the existence of the shortage or deficiency
or (if earlier) the date when he ought reasonably to have done so.

19 Wages determined by reference to shortages etc.

(1) This section applies where—

(a) Dby virtue of an agreement between a worker in retail employment and his
employer, the amount of the worker’s wages or any part of them is or
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may be determined by reference to the incidence of cash shortages or stock
deficiencies, and

(b) the gross amount of the wages payable to the worker on any pay day is, on
account of any such shortages or deficiencies, less than the gross amount of
the wages that would have been payable to him on that day if there had been
no such shortages or deficiencies.

(2) The amount representing the difference between the two amounts referred to in
subsection (1)(b) shall be treated for the purposes of this Part as a deduction from the
wages payable to the worker on that day made by the employer on account of the cash
shortages or stock deficiencies in question.

(3) The second of the amounts referred to in subsection (1)(b) shall be treated for the
purposes of this Part (except subsection (1)) as the gross amount of the wages payable
to him on that day.

(4) Accordingly—
(a) section 13, and
(b) ifthe requirements of section 13 and subsection (2) of section 18 are satisfied,
subsection (1) of section 18,

have effect in relation to the amount referred to in subsection (2) of this section.

Limits on method and timing of payments.

(1) Where the employer of a worker in retail employment receives from the worker a
payment on account of a cash shortage or stock deficiency, the employer shall not be
treated as receiving the payment in accordance with section 15 unless (in addition to
the requirements of that section being satisfied with respect to the payment) he has
previously—

(a) notified the worker in writing of the worker’s total liability to him in respect
of that shortage or deficiency, and

(b) required the worker to make the payment by means of a demand for payment
made in accordance with the following provisions of this section.

(2) A demand for payment made by the employer of a worker in retail employment in
respect of a cash shortage or stock deficiency—

(a) shall be made in writing, and
(b) shall be made on one of the worker’s pay days.

(3) A demand for payment in respect of a particular cash shortage or stock deficiency, or
(in the case of a series of such demands) the first such demand, shall not be made—

(a) earlier than the first pay day of the worker following the date when he
is notified of his total liability in respect of the shortage or deficiency in
pursuance of subsection (1)(a) or, where he is so notified on a pay day, earlier
than that day, or

(b) later than the end of the period of twelve months beginning with the date
when the employer established the existence of the shortage or deficiency or
(if earlier) the date when he ought reasonably to have done so.

(4) For the purposes of this Part a demand for payment shall be treated as made by the
employer on one of a worker’s pay days if it is given to the worker or posted to, or
left at, his last known address—

(a) on that pay day, or
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(b) inthe case of a pay day which is not a working day of the employer’s business,
on the first such working day following that pay day.

(5) Legal proceedings by the employer of a worker in retail employment for the recovery
from the worker of an amount in respect of a cash shortage or stock deficiency shall not
be instituted by the employer after the end of the period referred to in subsection (3)
(b) unless the employer has within that period made a demand for payment in respect
of that amount in accordance with this section.

21 Limit on amount of payments. R YAN

(1) Where the employer of a worker in retail employment makes on any pay day one or
more demands for payment in accordance with section 20, the amount or aggregate
amount required to be paid by the worker in pursuance of the demand or demands
shall not exceed—

(a) one-tenth of the gross amount of the wages payable to the worker on that day,
or

(b) where one or more deductions falling within section 18(1) are made by the
employer from those wages, such amount as represents the balance of that
one-tenth after subtracting the amount or aggregate amount of the deduction
or deductions.

(2) Once an amount has been required to be paid by means of a demand for payment made
in accordance with section 20 on any pay day, that amount shall not be taken into
account under subsection (1) as it applies to any subsequent pay day, even though the
employer is obliged to make further requests for it to be paid.

(3) Where in any legal proceedings the court finds that the employer of a worker in retail
employment is (in accordance with section 15 as it applies apart from section 20(1))
entitled to recover an amount from the worker in respect of a cash shortage or stock
deficiency, the court shall, in ordering the payment by the worker to the employer of
that amount, make such provision as appears to the court to be necessary to ensure
that it is paid by the worker at a rate not exceeding that at which it could be recovered
from him by the employer in accordance with this section.

22 Final instalments of wages.

(1) In this section “final instalment of wages”, in relation to a worker, means—

(a) the amount of wages payable to the worker which consists of or includes an
amount payable by way of contractual remuneration in respect of the last of the
periods for which he is employed under his contract prior to its termination for
any reason (but excluding any wages referable to any earlier such period), or

(b) where an amount in lieu of notice is paid to the worker later than the amount
referred to in paragraph (a), the amount so paid,

in each case whether the amount in question is paid before or after the termination of
the worker’s contract.

(2) Section 18(1) does not operate to restrict the amount of any deductions which may
(in accordance with section 13(1)) be made by the employer of a worker in retail
employment from the worker’s final instalment of wages.

(3) Nothing in section 20 or 21 applies to a payment falling within section 20(1) which is
made on or after the day on which any such worker’s final instalment of wages is paid;
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but (even if the requirements of section 15 would otherwise be satisfied with respect to
it) his employer shall not be treated as receiving any such payment in accordance with
that section if the payment was first required to be made after the end of the period
referred to in section 20(3)(b).

(4) Section 21(3) does not apply to an amount which is to be paid by a worker on or after
the day on which his final instalment of wages is paid.

Enforcement

23 Complaints to [“‘employment tribunals].

(1) A worker may present a complaint to an [“*employment tribunal]—

(a) that his employer has made a deduction from his wages in contravention of
section 13 (including a deduction made in contravention of that section as it
applies by virtue of section 18(2)),

(b) that his employer has received from him a payment in contravention of
section 15 (including a payment received in contravention of that section as
it applies by virtue of section 20(1)),

(c) that his employer has recovered from his wages by means of one or more
deductions falling within section 18(1) an amount or aggregate amount
exceeding the limit applying to the deduction or deductions under that
provision, or

(d) that his employer has received from him in pursuance of one or more demands
for payment made (in accordance with section 20) on a particular pay day, a
payment or payments of an amount or aggregate amount exceeding the limit
applying to the demand or demands under section 21(1).

(2) Subject to subsection (4), an [**employment tribunal] shall not consider a complaint
under this section unless it is presented before the end of the period of three months
beginning with—

(a) in the case of a complaint relating to a deduction by the employer, the date of
payment of the wages from which the deduction was made, or

(b) inthe case of a complaint relating to a payment received by the employer, the
date when the payment was received.

(3) Where a complaint is brought under this section in respect of—
(a) aseries of deductions or payments, or
(b) anumber of payments falling within subsection (1)(d) and made in pursuance
of demands for payment subject to the same limit under section 21(1) but
received by the employer on different dates,

the references in subsection (2) to the deduction or payment are to the last deduction
or payment in the series or to the last of the payments so received.

(4) Where the ["*employment tribunal] is satisfied that it was not reasonably practicable
for a complaint under this section to be presented before the end of the relevant period
of three months, the tribunal may consider the complaint if it is presented within such
further period as the tribunal considers reasonable.

[*(5) No complaint shall be presented under this section in respect of any deduction
made in contravention of section 86 of the ™Trade Union and Labour Relations
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(Consolidation) Act 1992 (deduction of political fund contribution where certificate
of exemption or objection has been given).]

Textual Amendments
F4  Words in s. 23(1)(2)(4) and sidenote to s. 23 substituted (1.8.1998) by 1998 c. &, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1
F5 S.23(5) inserted (1.8.1998) by 1998 c. 8, s. 15, Sch. 1 para. 18; S.I. 1998/1658, art. 2(1), Sch. 1 (with
art. 3)

Modifications etc. (not altering text)
C14 S.23(1)(a) extended (1.4.1999) by 1998 c. 39, s. 20(1)(a) (with s. 36); S.1. 1998/2574, art. 2(2), Sch. 2

Marginal Citations
M3 1992 c. 52.

24 Determination of complaints.

Where a tribunal finds a complaint under section 23 well-founded, it shall make a
declaration to that effect and shall order the employer—

(a) in the case of a complaint under section 23(1)(a), to pay to the worker the
amount of any deduction made in contravention of section 13,

(b) in the case of a complaint under section 23(1)(b), to repay to the worker the
amount of any payment received in contravention of section 15,

(c) in the case of a complaint under section 23(1)(c), to pay to the worker any
amount recovered from him in excess of the limit mentioned in that provision,
and

(d) in the case of a complaint under section 23(1)(d), to repay to the worker any
amount received from him in excess of the limit mentioned in that provision.

25 Determinations: supplementary.

(1) Where, in the case of any complaint under section 23(1)(a), a tribunal finds that,
although neither of the conditions set out in section 13(1)(a) and (b) was satisfied with
respect to the whole amount of the deduction, one of those conditions was satisfied
with respect to any lesser amount, the amount of the deduction shall for the purposes of
section 24(a) be treated as reduced by the amount with respect to which that condition
was satisfied.

(2) Where, in the case of any complaint under section 23(1)(b), a tribunal finds that,
although neither of the conditions set out in section 15(1)(a) and (b) was satisfied with
respect to the whole amount of the payment, one of those conditions was satisfied
with respect to any lesser amount, the amount of the payment shall for the purposes of
section 24(b) be treated as reduced by the amount with respect to which that condition
was satisfied.

(3) An employer shall not under section 24 be ordered by a tribunal to pay or repay
to a worker any amount in respect of a deduction or payment, or in respect of any
combination of deductions or payments, in so far as it appears to the tribunal that he
has already paid or repaid any such amount to the worker.
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(4) Where a tribunal has under section 24 ordered an employer to pay or repay to a worker
any amount in respect of a particular deduction or payment falling within section 23(1)
(a) to (d), the amount which the employer is entitled to recover (by whatever means)
in respect of the matter in relation to which the deduction or payment was originally
made or received shall be treated as reduced by that amount.

(5) Where a tribunal has under section 24 ordered an employer to pay or repay to a worker
any amount in respect of any combination of deductions or payments falling within
section 23(1)(c) or (d), the aggregate amount which the employer is entitled to recover
(by whatever means) in respect of the cash shortages or stock deficiencies in relation
to which the deductions or payments were originally made or required to be made
shall be treated as reduced by that amount.

26 Complaints and other remedies. RaYEN}

Section 23 does not affect the jurisdiction of an [**employment tribunal] to consider
a reference under section 11 in relation to any deduction from the wages of a worker;
but the aggregate of any amounts ordered by an [**employment tribunal] to be paid
under section 12(4) and under section 24 (whether on the same or different occasions)
in respect of a particular deduction shall not exceed the amount of the deduction.

Textual Amendments
F6  Words in s. 26 substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a) (with s. 16(2)); S.I. 1998/1658, art. 2(1),
Sch. 1

Supplementary

27 Meaning of “wages” etc.

(1) In this Part “wages”, in relation to a worker, means any sums payable to the worker
in connection with his employment, including—

(a) any fee, bonus, commission, holiday pay or other emolument referable to his
employment, whether payable under his contract or otherwise,

(b) statutory sick pay under Part XI of the YSocial Security Contributions and
Benefits Act 1992,

(c) statutory maternity pay under Part XII of that Act,

(d) a guarantee payment (under section 28 of this Act),

(¢) any payment for time off under Part VI of this Act or section 169 of the
M3Trade Union and Labour Relations (Consolidation) Act 1992 (payment for
time off for carrying out trade union duties etc.),

(f) remuneration on suspension on medical grounds under section 64 of this Act
and remuneration on suspension on maternity grounds under section 68 of
this Act,

(g) any sum payable in pursuance of an order for reinstatement or re-engagement
under section 113 of this Act,

(h) any sum payable in pursuance of an order for the continuation of a contract of
employment under section 130 of this Act or section 164 of the Trade Union
and Labour Relations (Consolidation) Act 1992, and
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(j) remuneration under a protective award under section 189 of that Act,
but excluding any payments within subsection (2).

(2) Those payments are—

(a) anypayment by way of an advance under an agreement for a loan or by way of
an advance of wages (but without prejudice to the application of section 13 to
any deduction made from the worker’s wages in respect of any such advance),

(b) any payment in respect of expenses incurred by the worker in carrying out
his employment,

(c) any payment by way of a pension, allowance or gratuity in connection with
the worker’s retirement or as compensation for loss of office,

(d) any payment referable to the worker’s redundancy, and

(e) any payment to the worker otherwise than in his capacity as a worker.

(3) Where any payment in the nature of a non-contractual bonus is (for any reason) made
to a worker by his employer, the amount of the payment shall for the purposes of this
Part—

(a) be treated as wages of the worker, and
(b) Dbe treated as payable to him as such on the day on which the payment is made.

(4) In this Part “gross amount”, in relation to any wages payable to a worker, means the
total amount of those wages before deductions of whatever nature.

(5) For the purposes of this Part any monetary value attaching to any payment or benefit
in kind furnished to a worker by his employer shall not be treated as wages of the
worker except in the case of any voucher, stamp or similar document which is—

(a) ofa fixed value expressed in monetary terms, and

(b) capable of being exchanged (whether on its own or together with other
vouchers, stamps or documents, and whether immediately or only after a time)
for money, goods or services (or for any combination of two or more of those
things).

Marginal Citations
M4 1992 c. 4.
MS 1992 c. 52.

PART 111 B ORRYARN]

GUARANTEE PAYMENTS

28 Right to guarantee payment.

(1) Where throughout a day during any part of which an employee would normally be
required to work in accordance with his contract of employment the employee is not
provided with work by his employer by reason of—

(a) a diminution in the requirements of the employer’s business for work of the
kind which the employee is employed to do, or

(b) any other occurrence affecting the normal working of the employer’s business
in relation to work of the kind which the employee is employed to do,


http://www.legislation.gov.uk/id/ukpga/1992/4
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the employee is entitled to be paid by his employer an amount in respect of that day.

(2) In this Act a payment to which an employee is entitled under subsection (1) is referred
to as a guarantee payment.

(3) In this Part—
(a) aday falling within subsection (1) is referred to as a “workless day”, and
(b) “workless period” has a corresponding meaning.

(4) In this Part “day” means the period of twenty-four hours from midnight to midnight.

(5) Where a period of employment begun on any day extends, or would normally extend,
over midnight into the following day—

(a) if the employment before midnight is, or would normally be, of longer
duration than that after midnight, the period of employment shall be treated
as falling wholly on the first day, and

(b) in any other case, the period of employment shall be treated as falling wholly
on the second day.

29 Exclusions from right to guarantee payment.

(1) An employee is not entitled to a guarantee payment unless he has been continuously
employed for a period of not less than one month ending with the day before that in
respect of which the guarantee payment is claimed.

(2) An employee who is employed—
(a) under a contract for a fixed term of three months or less, or

(b) under a contract made in contemplation of the performance of a specific task
which is not expected to last for more than three months,

is not entitled to a guarantee payment unless he has been continuously employed for a
period of more than three months ending with the day before that in respect of which
the guarantee payment is claimed.

(3) An employee is not entitled to a guarantee payment in respect of a workless day if
the failure to provide him with work for that day occurs in consequence of a strike,
lock-out or other industrial action involving any employee of his employer or of an
associated employer.

(4) An employee is not entitled to a guarantee payment in respect of a workless day if—
(a) his employer has offered to provide alternative work for that day which is
suitable in all the circumstances (whether or not it is work which the employee
is under his contract employed to perform), and
(b) the employee has unreasonably refused that offer.

(5) An employee is not entitled to a guarantee payment if he does not comply with
reasonable requirements imposed by his employer with a view to ensuring that his
services are available.

30 Calculation of guarantee payment.

(1) Subject to section 31, the amount of a guarantee payment payable to an employee
in respect of any day is the sum produced by multiplying the number of normal
working hours on the day by the guaranteed hourly rate; and, accordingly, no guarantee
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payment is payable to an employee in whose case there are no normal working hours
on the day in question.

(2) The guaranteed hourly rate, in relation to an employee, is the amount of one week’s
pay divided by the number of normal working hours in a week for that employee when
employed under the contract of employment in force on the day in respect of which
the guarantee payment is payable.

(3) But where the number of normal working hours differs from week to week or over a
longer period, the amount of one week’s pay shall be divided instead by—

(a) the average number of normal working hours calculated by dividing by twelve
the total number of the employee’s normal working hours during the period
of twelve weeks ending with the last complete week before the day in respect
of which the guarantee payment is payable, or

(b) where the employee has not been employed for a sufficient period to enable
the calculation to be made under paragraph (a), a number which fairly
represents the number of normal working hours in a week having regard to
such of the considerations specified in subsection (4) as are appropriate in the
circumstances.

(4) The considerations referred to in subsection (3)(b) are—

(a) the average number of normal working hours in a week which the employee
could expect in accordance with the terms of his contract, and

(b) the average number of normal working hours of other employees engaged in
relevant comparable employment with the same employer.

(5) If in any case an employee’s contract has been varied, or a new contract has been
entered into, in connection with a period of short-time working, subsections (2) and
(3) have effect as if for the references to the day in respect of which the guarantee
payment is payable there were substituted references to the last day on which the
original contract was in force.

31 Limits on amount of and entitlement to guarantee payment.

(1) The amount of a guarantee payment payable to an employee in respect of any day
shall not exceed ["/£15.35].

(2) An employee is not entitled to guarantee payments in respect of more than the specified
number of days in any period of three months.

(3) The specified number of days for the purposes of subsection (2) is the number of
days, not exceeding five, on which the employee normally works in a week under the
contract of employment in force on the day in respect of which the guarantee payment
is claimed.

(4) But where that number of days varies from week to week or over a longer period, the
specified number of days is instead—

(a) the average number of such days, not exceeding five, calculated by dividing
by twelve the total number of such days during the period of twelve weeks
ending with the last complete week before the day in respect of which the
guarantee payment is claimed, and rounding up the resulting figure to the next
whole number, or

(b) where the employee has not been employed for a sufficient period to enable
the calculation to be made under paragraph (a), a number which fairly
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represents the number of the employee’s normal working days in a week,
not exceeding five, having regard to such of the considerations specified in
subsection (5) as are appropriate in the circumstances.

(5) The considerations referred to in subsection (4)(b) are—
(a) the average number of normal working days in a week which the employee
could expect in accordance with the terms of his contract, and
(b) the average number of such days of other employees engaged in relevant
comparable employment with the same employer.

(6) If in any case an employee’s contract has been varied, or a new contract has been
entered into, in connection with a period of short-time working, subsections (3) and
(4) have effect as if for the references to the day in respect of which the guarantee
payment is claimed there were substituted references to the last day on which the
original contract was in force.

(7) The Secretary of State may by order made in accordance with section 208 vary any
of the limits specified in this section, and (in particular) vary the length of the period
specified in subsection (2), after a review under that section.

Textual Amendments
F7  Sumins. 31(1) substituted (1.4.1998) by S.I. 1998/924, arts. 3, 4, Sch.

32 Contractual remuneration.

(1) A right to a guarantee payment does not affect any right of an employee in relation to
remuneration under his contract of employment (“contractual remuneration”).

(2) Any contractual remuneration paid to an employee in respect of a workless day goes
towards discharging any liability of the employer to pay a guarantee payment in
respect of that day; and, conversely, any guarantee payment paid in respect of a day
goes towards discharging any liability of the employer to pay contractual remuneration
in respect of that day.

(3) For the purposes of subsection (2), contractual remuneration shall be treated as paid
in respect of a workless day—
(a) where it is expressed to be calculated or payable by reference to that day or
any part of that day, to the extent that it is so expressed, and
(b) in any other case, to the extent that it represents guaranteed remuneration,
rather than remuneration for work actually done, and is referable to that day
when apportioned rateably between that day and any other workless period
falling within the period in respect of which the remuneration is paid.

33 Power to modify provisions about guarantee payments.

The Secretary of State may by order provide that in relation to any description of
employees the provisions of—
(a) sections 28(4) and (5), 30,31(3) to (5) (as originally enacted or as varied under
section 31(7)) and 32, and
(b) so far as they apply for the purposes of those provisions, Chapter II of Part
XIV and section 234,
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shall have effect subject to such modifications and adaptations as may be prescribed
by the order.

34 Complaints to [“employment tribunals].

(1) An employee may present a complaint to an [**employment tribunal] that his employer
has failed to pay the whole or any part of a guarantee payment to which the employee
is entitled.

(2) An [®employment tribunal] shall not consider a complaint relating to a guarantee
payment in respect of any day unless the complaint is presented to the tribunal—
(a) before the end of the period of three months beginning with that day, or
(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(3) Where an [*employment tribunal] finds a complaint under this section well-founded,
the tribunal shall order the employer to pay to the employee the amount of guarantee
payment which it finds is due to him.

Textual Amendments
F8  Words in s. 34(1)(2)(3) and sidenote to s. 34 substituted (1.8.1998) by 1998 c. &, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

35 Exemption orders. [ Y4t

(1) Where—
(a) at any time there is in force a collective agreement, or an agricultural wages

order, under which employees to whom the agreement or order relates have
a right to guaranteed remuneration, and

(b) on the application of all the parties to the agreement, or of the Board making
the order, the appropriate Minister (having regard to the provisions of the
agreement or order) is satisfied that section 28 should not apply to those
employees,

he may make an order under this section excluding those employees from the operation
of that section.

(2) In subsection (1) “agricultural wages order” means an order made under—
(a) section 3 of the " Agricultural Wages Act 1948, or
(b) section 3 of the ™" Agricultural Wages (Scotland) Act 1949.

(3) In subsection (1) “the appropriate Minister” means—
(a) in relation to a collective agreement or to an order such as is referred to in
subsection (2)(b), the Secretary of State, and
(b) in relation to an order such as is referred to in subsection (2)(a), the Minister
of Agriculture, Fisheries and Food.

(4) The Secretary of State shall not make an order under this section in respect of an
agreement unless—


http://www.legislation.gov.uk/id/ukpga/1996/18/section/34/1/2/3
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(a) the agreement provides for procedures to be followed (whether by arbitration
or otherwise) in cases where an employee claims that his employer has failed
to pay the whole or any part of any guaranteed remuneration to which the
employee is entitled under the agreement and those procedures include a right
to arbitration or adjudication by an independent referee or body in cases where
(by reason of an equality of votes or otherwise) a decision cannot otherwise
be reached, or

(b) the agreement indicates that an employee to whom the agreement relates may
present a complaint to an [“employment tribunal] that his employer has failed
to pay the whole or any part of any guaranteed remuneration to which the
employee is entitled under the agreement.

(5) Where an order under this section is in force in respect of an agreement indicating
as described in paragraph (b) of subsection (4) an [**employment tribunal] shall have
jurisdiction over a complaint such as is mentioned in that paragraph as if it were a
complaint falling within section 34.

(6) An order varying or revoking an earlier order under this section may be made in
pursuance of an application by all or any of the parties to the agreement in question, or
the Board which made the order in question, or in the absence of such an application.

Textual Amendments
F9  Words in s. 35(5) substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a) (with s. 16(2)); S.I. 1998/1658, art.
2(1), Sch. 1

Marginal Citations
M6 1948 c. 47.
M7 1949 c. 30.

PART IV BRRAYARN)

SUNDAY WORKING FOR SHOP AND BETTING WORKERS
Protected shop workers and betting workers

36 Protected shop workers and betting workers.

(1) Subject to subsection (5), a shop worker or betting worker is to be regarded as
“protected” for the purposes of any provision of this Act if (and only if) subsection (2)
or (3) applies to him.

(2) This subsection applies to a shop worker or betting worker if—
(a) onthe day before the relevant commencement date he was employed as a shop
worker or a betting worker but not to work only on Sunday,
(b) he has been continuously employed during the period beginning with that day
and ending with the day which, in relation to the provision concerned, is the
appropriate date, and
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(c) throughout that period, or throughout every part of it during which his
relations with his employer were governed by a contract of employment, he
was a shop worker or a betting worker.

(3) This subsection applies to any shop worker or betting worker whose contract of
employment is such that under it he—

(a) isnot, and may not be, required to work on Sunday, and
(b) could not be so required even if the provisions of this Part were disregarded.

(4) Where on the day before the relevant commencement date an employee’s relations
with his employer had ceased to be governed by a contract of employment, he shall
be regarded as satisfying subsection (2)(a) if—

(a) that day fell in a week which counts as a period of employment with that
employer under section 212(2) or (3) or under regulations under section 219,
and

(b) on the last day before the relevant commencement date on which his relations
with his employer were governed by a contract of employment, the employee
was employed as a shop worker or a betting worker but not to work only on
Sunday.

(5) A shop worker is not a protected shop worker, and a betting worker is not a protected
betting worker, if—
(a) he has given his employer an opting-in notice on or after the relevant
commencement date, and
(b) after giving the notice, he has expressly agreed with his employer to do shop
work, or betting work, on Sunday or on a particular Sunday.

(6) In this Act “opting-in notice”, in relation to a shop worker or a betting worker, means
written notice, signed and dated by the shop worker or betting worker, in which the
shop worker or betting worker expressly states that he wishes to work on Sunday or
that he does not object to Sunday working.

(7) In this Act “the relevant commencement date” means—
(a) in relation to a shop worker, 26th August 1994, and
(b) in relation to a betting worker, 3rd January 1995.

37 Contractual requirements relating to Sunday work.

(1) Any contract of employment under which a shop worker or betting worker who
satisfies section 36(2)(a) was employed on the day before the relevant commencement
date is unenforceable to the extent that it—

(a) requires the shop worker to do shop work, or the betting worker to do betting
work, on Sunday on or after that date, or

(b) requires the employer to provide the shop worker with shop work, or the
betting worker with betting work, on Sunday on or after that date.

(2) Subjectto subsection (3), any agreement entered into after the relevant commencement
date between a protected shop worker, or a protected betting worker, and his employer
is unenforceable to the extent that it—

(a) requires the shop worker to do shop work, or the betting worker to do betting
work, on Sunday, or
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(b) requires the employer to provide the shop worker with shop work, or the
betting worker with betting work, on Sunday.

(3) Where, after giving an opting-in notice, a protected shop worker or a protected betting
worker expressly agrees with his employer to do shop work or betting work on Sunday
or on a particular Sunday (and so ceases to be protected), his contract of employment
shall be taken to be varied to the extent necessary to give effect to the terms of the
agreement.

(4) The reference in subsection (2) to a protected shop worker, or a protected betting
worker, includes a reference to an employee who although not a protected shop
worker, or protected betting worker, at the time when the agreement is entered into
is a protected shop worker, or protected betting worker, on the day on which she
returns to work in accordance with section 79, or in pursuance of an offer made in
the circumstances described in section 96(3), after a period of absence from work
occasioned wholly or partly by pregnancy or childbirth.

(5) For the purposes of section 36(2)(b), the appropriate date—
(a) in relation to subsections (2) and (3) of this section, is the day on which the
agreement is entered into, and
(b) inrelation to subsection (4) of this section, is the day on which the employee
returns to work.

38 Contracts with guaranteed hours.

(1) This section applies where—

(a) under the contract of employment under which a shop worker or betting
worker who satisfies section 36(2)(a) was employed on the day before the
relevant commencement date, the employer is, or may be, required to provide
him with shop work, or betting work, for a specified number of hours each
week,

(b) under the contract the shop worker or betting worker was, or might have been,
required to work on Sunday before that date, and

(c) the shop worker has done shop work, or the betting worker betting work, on
Sunday in that employment (whether or not before that day) but has, on or
after that date, ceased to do so.

(2) So long as the shop worker remains a protected shop worker, or the betting worker
remains a protected betting worker, the contract shall not be regarded as requiring the
employer to provide him with shop work, or betting work, on weekdays in excess of
the hours normally worked by the shop worker or betting worker on weekdays before
he ceased to do shop work, or betting work, on Sunday.

(3) For the purposes of section 36(2)(b), the appropriate date in relation to this section is
any time in relation to which the contract is to be enforced.

39 Reduction of pay etc.

(1) This section applies where—

(a) under the contract of employment under which a shop worker or betting
worker who satisfies section 36(2)(a) was employed on the day before the
relevant commencement date, the shop worker or betting worker was, or might
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have been, required to work on Sunday before the relevant commencement
date,

(b) the shop worker has done shop work, or the betting worker has done betting
work, on Sunday in that employment (whether or not before that date) but has,
on or after that date, ceased to do so, and

(c) it is not apparent from the contract what part of the remuneration payable,
or of any other benefit accruing, to the shop worker or betting worker was
intended to be attributable to shop work, or betting work, on Sunday.

(2) So long as the shop worker remains a protected shop worker, or the betting worker
remains a protected betting worker, the contract shall be regarded as enabling the
employer to reduce the amount of remuneration paid, or the extent of the other benefit
provided, to the shop worker or betting worker in respect of any period by the relevant
proportion.

(3) In subsection (2) “the relevant proportion” means the proportion which the hours of
shop work, or betting work, which (apart from this Part) the shop worker, or betting
worker, could have been required to do on Sunday in the period (“the contractual
Sunday hours”) bears to the aggregate of those hours and the hours of work actually
done by the shop worker, or betting worker, in the period.

(4) Where, under the contract of employment, the hours of work actually done on
weekdays in any period would be taken into account in determining the contractual
Sunday hours, they shall be taken into account in determining the contractual Sunday
hours for the purposes of subsection (3).

(5) For the purposes of section 36(2)(b), the appropriate date in relation to this section is
the end of the period in respect of which the remuneration is paid or the benefit accrues.

Opting-out of Sunday work

Notice of objection to Sunday working.

(1) A shop worker or betting worker to whom this section applies may at any time give
his employer written notice, signed and dated by the shop worker or betting worker,
to the effect that he objects to Sunday working.

(2) In this Act “opting-out notice” means a notice given under subsection (1) by a shop
worker or betting worker to whom this section applies.

(3) This section applies to any shop worker or betting worker who under his contract of
employment—
(a) is or may be required to work on Sunday (whether or not as a result of
previously giving an opting-in notice), but
(b) is not employed to work only on Sunday.

Opted-out shop workers and betting workers.

(1) Subject to subsection (2), a shop worker or betting worker is to be regarded as “opted-
out” for the purposes of any provision of this Act if (and only if)—

(a) he has given his employer an opting-out notice,
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(b) he has been continuously employed during the period beginning with the day
on which the notice was given and ending with the day which, in relation to
the provision concerned, is the appropriate date, and

(c) throughout that period, or throughout every part of it during which his
relations with his employer were governed by a contract of employment, he
was a shop worker or a betting worker.

(2) A shop worker is not an opted-out shop worker, and a betting worker is not an opted-
out betting worker, if—
(a) after giving the opting-out notice concerned, he has given his employer an
opting-in notice, and
(b) after giving the opting-in notice, he has expressly agreed with his employer
to do shop work, or betting work, on Sunday or on a particular Sunday.

(3) In this Act “notice period”, in relation to an opted-out shop worker or an opted-out
betting worker, means, subject to section 42(2), the period of three months beginning
with the day on which the opting-out notice concerned was given.

Explanatory statement.

(1) Where a person becomes a shop worker or betting worker to whom section 40 applies,
his employer shall, before the end of the period of two months beginning with the
day on which that person becomes such a worker, give him a written statement in the
prescribed form.

(2) If—
(a) anemployer fails to comply with subsection (1) in relation to any shop worker
or betting worker, and

(b) the shop worker or betting worker, on giving the employer an opting-out
notice, becomes an opted-out shop worker or an opted-out betting worker,

section 41(3) has effect in relation to the shop worker or betting worker with the
substitution for “three months” of “one month”.

(3) An employer shall not be regarded as failing to comply with subsection (1) in any case
where, before the end of the period referred to in that subsection, the shop worker or
betting worker has given him an opting-out notice.

(4) Subject to subsection (6), the prescribed form in the case of a shop worker is as
follows—

“ Statutory Rights in Relation to Sunday Shop Work

You have become employed as a shop worker and are or can be required under your
contract of employment to do the Sunday work your contract provides for.

However, if you wish, you can give a notice, as described in the next paragraph, to
your employer and you will then have the right not to work in or about a shop on any
Sunday on which the shop is open once three months have passed from the date on
which you gave the notice.

Your notice must—

be in writing;
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be signed and dated by you;
say that you object to Sunday working.

For three months after you give the notice, your employer can still require you to
do all the Sunday work your contract provides for. After the three month period has
ended, you have the right to complain to an [*"’employment tribunal] if, because of
your refusal to work on Sundays on which the shop is open, your employer—

dismisses you, or
does something else detrimental to you, for example, failing to promote you.

Once you have the rights described, you can surrender them only by giving your
employer a further notice, signed and dated by you, saying that you wish to work
on Sunday or that you do not object to Sunday working and then agreeing with your
employer to work on Sundays or on a particular Sunday.”

(5) Subject to subsection (6), the prescribed form in the case of a betting worker is as
follows—

“ Statutory Rights in Relation to Sunday Betting Work

You have become employed under a contract of employment under which you are or
can be required to do Sunday betting work, that is to say, work—

at a track on a Sunday on which your employer is taking bets at the track, or
in a licensed betting office on a Sunday on which it is open for business.

However, if you wish, you can give a notice, as described in the next paragraph, to
your employer and you will then have the right not to do Sunday betting work once
three months have passed from the date on which you gave the notice.

Your notice must—

be in writing;

be signed and dated by you;

say that you object to doing Sunday betting work.

For three months after you give the notice, your employer can still require you to do
all the Sunday betting work your contract provides for. After the three month period
has ended, you have the right to complain to an [*"’employment tribunal] if, because
of your refusal to do Sunday betting work, your employer—

dismisses you, or
does something else detrimental to you, for example, failing to promote you.

Once you have the rights described, you can surrender them only by giving your
employer a further notice, signed and dated by you, saying that you wish to do Sunday
betting work or that you do not object to doing Sunday betting work and then agreeing
with your employer to do such work on Sundays or on a particular Sunday.”

(6) The Secretary of State may by order amend the prescribed forms set out in subsections
(4) and (5).
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Textual Amendments

43

F10 Words in s. 42(4)(5) substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a) (with s. 16(2)); S.I. 1998/1658, art.

2(1), Sch. 1

Contractual requirements relating to Sunday work.

(1) Where a shop worker or betting worker gives his employer an opting-out notice, the
contract of employment under which he was employed immediately before he gave
that notice becomes unenforceable to the extent that it—

(a) requires the shop worker to do shop work, or the betting worker to do betting
work, on Sunday after the end of the notice period, or

(b) requires the employer to provide the shop worker with shop work, or the
betting worker with betting work, on Sunday after the end of that period.

(2) Subject to subsection (3), any agreement entered into between an opted-out shop
worker, or an opted-out betting worker, and his employer is unenforceable to the extent
that it—

(a) requires the shop worker to do shop work, or the betting worker to do betting
work, on Sunday after the end of the notice period, or

(b) requires the employer to provide the shop worker with shop work, or the
betting worker with betting work, on Sunday after the end of that period.

(3) Where, after giving an opting-in notice, an opted-out shop worker or an opted-out
betting worker expressly agrees with his employer to do shop work or betting work
on Sunday or on a particular Sunday (and so ceases to be opted-out), his contract of
employment shall be taken to be varied to the extent necessary to give effect to the
terms of the agreement.

(4) The reference in subsection (2) to an opted-out shop worker, or an opted-out betting
worker, includes a reference to an employee who although not an opted-out shop
worker, or an opted-out betting worker, at the time when the agreement is entered
into—

(a) had given her employer an opting-out notice before that time, and

(b) s an opted-out shop worker, or an opted-out betting worker, on the day on
which she returns to work in accordance with section 79, or in pursuance of
an offer made in the circumstances described in section 96(3), after a period
of absence from work occasioned wholly or partly by pregnancy or childbirth.

(5) For the purposes of section 41(1)(b), the appropriate date—
(a) in relation to subsections (2) and (3) of this section, is the day on which the
agreement is entered into, and
(b) inrelation to subsection (4) of this section, is the day on which the employee
returns to work.


http://www.legislation.gov.uk/id/ukpga/1998/8
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http://www.legislation.gov.uk/id/uksi/1998/1658
http://www.legislation.gov.uk/id/uksi/1998/1658/article/2/1
http://www.legislation.gov.uk/id/uksi/1998/1658/article/2/1
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[""PART IVA QOERYER

PROTECTED DISCLOSURES]

Textual Amendments
F11 Pt. IVA (ss. 43A-43L) inserted (2.7.1998 for specified purposes and otherwise 2.7.1999) by 1998 c. 23,
s. 1; S.I. 1999/1547, art. 2

[F"43A Meaning of “protected disclosure”.

In this Act a “protected disclosure” means a qualifying disclosure (as defined by
section 43B) which is made by a worker in accordance with any of sections 43C to

43H.

43B  Disclosures qualifying for protection.

(1) In this Part a “qualifying disclosure” means any disclosure of information which, in
the reasonable belief of the worker making the disclosure, tends to show one or more
of the following—

(a)
(b)

(©)
(d)

(e)
®

that a criminal offence has been committed, is being committed or is likely
to be committed,

that a person has failed, is failing or is likely to fail to comply with any legal
obligation to which he is subject,

that a miscarriage of justice has occurred, is occurring or is likely to occur,
that the health or safety of any individual has been, is being or is likely to be
endangered,

that the environment has been, is being or is likely to be damaged, or

that information tending to show any matter falling within any one of
the preceding paragraphs has been, is being or is likely to be deliberately
concealed.

(2) For the purposes of subsection (1), it is immaterial whether the relevant failure
occurred, occurs or would occur in the United Kingdom or elsewhere, and whether the
law applying to it is that of the United Kingdom or of any other country or territory.

(3) A disclosure of information is not a qualifying disclosure if the person making the
disclosure commits an offence by making it.

(4) A disclosure of information in respect of which a claim to legal professional privilege
(or, in Scotland, to confidentiality as between client and professional legal adviser)
could be maintained in legal proceedings is not a qualifying disclosure if it is made
by a person to whom the information had been disclosed in the course of obtaining
legal advice.

(5) In this Part “the relevant failure”, in relation to a qualifying disclosure, means the
matter falling within paragraphs (a) to (f) of subsection (1).

43C  Disclosure to employer or other responsible person.

(1) A qualifying disclosure is made in accordance with this section if the worker makes
the disclosure in good faith—


http://www.legislation.gov.uk/id/ukpga/1998/23
http://www.legislation.gov.uk/id/ukpga/1998/23/section/1
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(a) to his employer, or
(b) where the worker reasonably believes that the relevant failure relates solely
or mainly to—
(i) the conduct of a person other than his employer, or
(i1) any other matter for which a person other than his employer has legal
responsibility,
to that other person.

(2) A worker who, in accordance with a procedure whose use by him is authorised by
his employer, makes a qualifying disclosure to a person other than his employer, is
to be treated for the purposes of this Part as making the qualifying disclosure to his
employer.

43D  Disclosure to legal adviser.

A qualifying disclosure is made in accordance with this section if it is made in the
course of obtaining legal advice.

43E  Disclosure to Minister of the Crown.

A qualifying disclosure is made in accordance with this section if—
(a) the worker’s employer is—

(i) an individual appointed under any enactment by a Minister of the
Crown, or

(i1) a body any of whose members are so appointed, and
(b) the disclosure is made in good faith to a Minister of the Crown.

43F Disclosure to prescribed person.

(1) A qualifying disclosure is made in accordance with this section if the worker—

(a) makes the disclosure in good faith to a person prescribed by an order made
by the Secretary of State for the purposes of this section, and

(b) reasonably believes—

(i) that the relevant failure falls within any description of matters in
respect of which that person is so prescribed, and

(i1) that the information disclosed, and any allegation contained in it, are
substantially true.

(2) An order prescribing persons for the purposes of this section may specify persons
or descriptions of persons, and shall specify the descriptions of matters in respect of
which each person, or persons of each description, is or are prescribed.

43G  Disclosure in other cases.

(1) A qualifying disclosure is made in accordance with this section if—
(a) the worker makes the disclosure in good faith,

(b) he reasonably believes that the information disclosed, and any allegation
contained in it, are substantially true,

(c) he does not make the disclosure for purposes of personal gain,
(d) any of the conditions in subsection (2) is met, and
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(e) in all the circumstances of the case, it is reasonable for him to make the
disclosure.

(2) The conditions referred to in subsection (1)(d) are—

(a) that, at the time he makes the disclosure, the worker reasonably believes that
he will be subjected to a detriment by his employer if he makes a disclosure
to his employer or in accordance with section 43F,

(b) that, in a case where no person is prescribed for the purposes of section 43F in
relation to the relevant failure, the worker reasonably believes that it is likely
that evidence relating to the relevant failure will be concealed or destroyed if
he makes a disclosure to his employer, or

(c) that the worker has previously made a disclosure of substantially the same
information—

(i) to his employer, or
(i1) in accordance with section 43F.

(3) In determining for the purposes of subsection (1)(e) whether it is reasonable for the
worker to make the disclosure, regard shall be had, in particular, to—

(a) the identity of the person to whom the disclosure is made,
(b) the seriousness of the relevant failure,
(c) whether the relevant failure is continuing or is likely to occur in the future,

(d) whether the disclosure is made in breach of a duty of confidentiality owed by
the employer to any other person,

(e) in a case falling within subsection (2)(c)(i) or (ii), any action which the
employer or the person to whom the previous disclosure in accordance with
section 43F was made has taken or might reasonably be expected to have taken
as a result of the previous disclosure, and

(f) in a case falling within subsection (2)(c)(i), whether in making the disclosure
to the employer the worker complied with any procedure whose use by him
was authorised by the employer.

(4) For the purposes of this section a subsequent disclosure may be regarded as a
disclosure of substantially the same information as that disclosed by a previous
disclosure as mentioned in subsection (2)(c) even though the subsequent disclosure
extends to information about action taken or not taken by any person as a result of
the previous disclosure.

"’43H Disclosure of exceptionally serious failure.

(1) A qualifying disclosure is made in accordance with this section if—
(a) the worker makes the disclosure in good faith,

(b) he reasonably believes that the information disclosed, and any allegation
contained in it, are substantially true,

(c) he does not make the disclosure for purposes of personal gain,
(d) the relevant failure is of an exceptionally serious nature, and

(e) in all the circumstances of the case, it is reasonable for him to make the
disclosure.

(2) In determining for the purposes of subsection (1)(e) whether it is reasonable for the
worker to make the disclosure, regard shall be had, in particular, to the identity of the
person to whom the disclosure is made.
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Textual Amendments
F12 Pt. IVA (ss. 43A-43L) inserted (2.7.1998 for specified purposes and otherwise 2.7.1999) by 1998
c.23,s.1; S.I. 1999/1547, art. 2

43J Contractual duties of confidentiality.

(1) Any provision in an agreement to which this section applies is void in so far as it
purports to preclude the worker from making a protected disclosure.

(2) This section applies to any agreement between a worker and his employer (whether
a worker’s contract or not), including an agreement to refrain from instituting or
continuing any proceedings under this Act or any proceedings for breach of contract.

43K Extension of meaning of “worker” etc. for Part IVA. IgaYEN)

(1) For the purposes of this Part “worker” includes an individual who is not a worker as
defined by section 230(3) but who—

(a) works or worked for a person in circumstances in which—

(i) he is or was introduced or supplied to do that work by a third person,
and

(i) the terms on which he is or was engaged to do the work are or were
in practice substantially determined not by him but by the person for
whom he works or worked, by the third person or by both of them,

(b) contracts or contracted with a person, for the purposes of that person’s
business, for the execution of work to be done in a place not under the control
or management of that person and would fall within section 230(3)(b) if for
“personally” in that provision there were substituted “(whether personally or
otherwise)”,

(c) works or worked as a person providing general medical services, general
dental services, general ophthalmic services or pharmaceutical services in
accordance with arrangements made—

(1) by a Health Authority under section 29, 35, 38 or 41 of the National
Health Service Act 1977, or

(i1) by a Health Board under section 19, 25, 26 or 27 of the National
Health Service (Scotland) Act 1978, or

(d) is or was provided with work experience provided pursuant to a training
course or programme or with training for employment (or with both)
otherwise than—

(1) under a contract of employment, or

(i1) by an educational establishment on a course run by that establishment;
and any reference to a worker’s contract, to employment or to a worker being
“employed” shall be construed accordingly.

(2) For the purposes of this Part “employer” includes—

(a) inrelation to a worker falling within paragraph (a) of subsection (1), the person
who substantially determines or determined the terms on which he is or was
engaged,

(b) in relation to a worker falling within paragraph (c) of that subsection, the
authority or board referred to in that paragraph, and
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(c) in relation to a worker falling within paragraph (d) of that subsection, the
person providing the work experience or training.

(3) In this section “educational establishment” includes any university, college, school or
other educational establishment.

VALID FROM 01/04/2004

[F*43KAApplication of this Part and related provisions to police

(1) For the purposes of—
(a) this Part,
(b) section 47B and sections 48 and 49 so far as relating to that section, and
(c) section 103A and the other provisions of Part 10 so far as relating to the right

not to be unfairly dismissed in a case where the dismissal is unfair by virtue
of section 103A,

a person who holds, otherwise than under a contract of employment, the office
of constable or an appointment as a police cadet shall be treated as an employee
employed by the relevant officer under a contract of employment; and any reference
to a worker being “employed” and to his “employer” shall be construed accordingly.

(2) In this section “the relevant officer” means—

(a) inrelation to a member of a police force or a special constable appointed for
a police area, the chief officer of police;

(b) inrelation to a person appointed as a police member of the NCIS, the Director
General of NCIS;

(c) inrelation to a person appointed as a police member of the NCS, the Director
General of NCS;

(d) in relation to any other person holding the office of constable or an
appointment as police cadet, the person who has the direction and control of
the body of constables or cadets in question.]

Textual Amendments
F13  S. 43KA inserted (1.4.2004) by Police Reform Act 2002 (c. 30), ss. 37(1), 108(2)-(5); S.I. 2004/913,
art. 2(b)

43L Other interpretative provisions.

(1) In this Part—
“qualifying disclosure” has the meaning given by section 43B,;

“the relevant failure”, in relation to a qualifying disclosure, has the meaning
given by section 43B(5).

(2) In determining for the purposes of this Part whether a person makes a disclosure for
purposes of personal gain, there shall be disregarded any reward payable by or under
any enactment.


http://www.legislation.gov.uk/id/ukpga/2002/30
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(3) Any reference in this Part to the disclosure of information shall have effect, in relation
to any case where the person receiving the information is already aware of it, as a
reference to bringing the information to his attention.]

PART V RRYAR

PROTECTION FROM SUFFERING DETRIMENT IN EMPLOYMENT

Rights not to suffer detriment

VALID FROM 06/04/2005

[F“43M Jury service

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer on the ground that the employee—
(a) has been summoned under the Juries Act 1974, the Coroners Act 1988, the
Court of Session Act 1988 or the Criminal Procedure (Scotland) Act 1995
to attend for service as a juror, or

(b) has been absent from work because he attended at any place in pursuance
of being so summoned.

(2) This section does not apply where the detriment in question amounts to dismissal
within the meaning of Part 10.

(3) For the purposes of this section, an employee is not to be regarded as having
been subjected to a detriment by a failure to pay remuneration in respect of a
relevant period unless under his contract of employment he is entitled to be paid that
remuneration.

(4) In subsection (3) “a relevant period” means any period during which the employee
is absent from work because of his attendance at any place in pursuance of being
summoned as mentioned in subsection (1)(a).]

Textual Amendments
F14 S.43M inserted (6.4.2005) by Employment Relations Act 2004 (c. 24), ss. 40(1), 59(2)-(4); S.1.
2005/872, arts. 4, 5, Sch. (subject to arts. 6-12)

44 Health and safety cases.

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done on the ground that—

(a) having been designated by the employer to carry out activities in connection
with preventing or reducing risks to health and safety at work, the employee
carried out (or proposed to carry out) any such activities,

(b) being a representative of workers on matters of health and safety at work or
member of a safety committee—


http://www.legislation.gov.uk/id/ukpga/1996/18/section/43M
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(i) in accordance with arrangements established under or by virtue of any
enactment, or

(i1) by reason of being acknowledged as such by the employer,

the employee performed (or proposed to perform) any functions as such a
representative or a member of such a committee,

[*®(ba) the employee took part (or proposed to take part) in consultation with the
employer pursuant to the Health and Safety (Consultation with Employees)
Regulations 1996 or in an election of representatives of employee safety
within the meaning of those Regulations (whether as a candidate or
otherwise),]

(c) being an employee at a place where—
(1) there was no such representative or safety committee, or

(i1) there was such a representative or safety committee but it was not
reasonably practicable for the employee to raise the matter by those
means,

he brought to his employer’s attention, by reasonable means, circumstances
connected with his work which he reasonably believed were harmful or
potentially harmful to health or safety,

(d) in circumstances of danger which the employee reasonably believed to be
serious and imminent and which he could not reasonably have been expected
to avert, he left (or proposed to leave) or (while the danger persisted) refused
to return to his place of work or any dangerous part of his place of work, or

(e) in circumstances of danger which the employee reasonably believed to be
serious and imminent, he took (or proposed to take) appropriate steps to
protect himself or other persons from the danger.

(2) For the purposes of subsection (1)(e) whether steps which an employee took (or
proposed to take) were appropriate is to be judged by reference to all the circumstances
including, in particular, his knowledge and the facilities and advice available to him
at the time.

(3) An employee is not to be regarded as having been subjected to any detriment on the
ground specified in subsection (1)(e) if the employer shows that it was (or would have
been) so negligent for the employee to take the steps which he took (or proposed to
take) that a reasonable employer might have treated him as the employer did.

(4) Except where an employee is dismissed in circumstances in which, by virtue of
section 197, Part X does not apply to the dismissal, this section does not apply where
the detriment in question amounts to dismissal (within the meaning of that Part).

Textual Amendments
F15 S.44(1)(ba) inserted (1.10.1996) by S.I. 1996/1513, reg. 8

45 Sunday working for shop and betting workers.

(1) An employee who is—
(a) aprotected shop worker or an opted-out shop worker, or
(b) a protected betting worker or an opted-out betting worker,
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has the right not to be subjected to any detriment by any act, or any deliberate failure
to act, by his employer done on the ground that the employee refused (or proposed to
refuse) to do shop work, or betting work, on Sunday or on a particular Sunday.

(2) Subsection (1) does not apply to anything done in relation to an opted-out shop worker
or an opted-out betting worker on the ground that he refused (or proposed to refuse)
to do shop work, or betting work, on any Sunday or Sundays falling before the end
of the notice period.

(3) An employee who is a shop worker or a betting worker has the right not to be subjected
to any detriment by any act, or any deliberate failure to act, by his employer done on
the ground that the employee gave (or proposed to give) an opting-out notice to his
employer.

(4) Subsections (1) and (3) do not apply where the detriment in question amounts to
dismissal (within the meaning of Part X).

(5) For the purposes of this section a shop worker or betting worker who does not work
on Sunday or on a particular Sunday is not to be regarded as having been subjected
to any detriment by—

(a) a failure to pay remuneration in respect of shop work, or betting work, on a
Sunday which he has not done,

(b) afailure to provide him with any other benefit, where that failure results from
the application (in relation to a Sunday on which the employee has not done
shop work, or betting work) of a contractual term under which the extent of
that benefit varies according to the number of hours worked by the employee
or the remuneration of the employee, or

(c) a failure to provide him with any work, remuneration or other benefit which
by virtue of section 38 or 39 the employer is not obliged to provide.

(6) Where an employer offers to pay a sum specified in the offer to any one or more
employees—
(a) who are protected shop workers or opted-out shop workers or protected
betting workers or opted-out betting workers, or
(b) who under their contracts of employment are not obliged to do shop work, or
betting work, on Sunday,
if they agree to do shop work, or betting work, on Sunday or on a particular Sunday
subsections (7) and (8) apply.

(7) An employee to whom the offer is not made is not to be regarded for the purposes of
this section as having been subjected to any detriment by any failure to make the offer
to him or to pay him the sum specified in the offer.

(8) An employee who does not accept the offer is not to be regarded for the purposes of
this section as having been subjected to any detriment by any failure to pay him the
sum specified in the offer.

(9) For the purposes of section 36(2)(b) or 41(1)(b), the appropriate date in relation to this
section is the date of the act or failure to act.

(10) For the purposes of subsection (9)—

(a) where an act extends over a period, the “date of the act” means the first day
of that period, and

(b) adeliberate failure to act shall be treated as done when it was decided on;
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and, in the absence of evidence establishing the contrary, an employer shall be taken
to decide on a failure to act when he does an act inconsistent with doing the failed act
or, if he has done no such inconsistent act, when the period expires within which he
might reasonably have been expected to do the failed act if it was to be done.

['°45A Working time cases.

(1) A worker has the right not to be subjected to any detriment by any act, or any deliberate
failure to act, by his employer done on the ground that the worker—

(a) refused (or proposed to refuse) to comply with a requirement which the
employer imposed (or proposed to impose) in contravention of the "*Working
Time Regulations 1998,

(b) refused (or proposed to refuse) to forgo a right conferred on him by those
Regulations,

(c) failed to sign a workforce agreement for the purposes of those Regulations, or
to enter into, or agree to vary or extend, any other agreement with his employer
which is provided for in those Regulations,

(d) being—

(1) a representative of members of the workforce for the purposes of
Schedule 1 to those Regulations, or
(i1) a candidate in an election in which any person elected will, on being
elected, be such a representative,
performed (or proposed to perform) any functions or activities as such a
representative or candidate,

(e) brought proceedings against the employer to enforce a right conferred on him
by those Regulations, or

(f) alleged that the employer had infringed such a right.

(2) It is immaterial for the purposes of subsection (1)(e) or (f)—
(a) whether or not the worker has the right, or
(b) whether or not the right has been infringed,

but, for those provisions to apply, the claim to the right and that it has been infringed
must be made in good faith.

(3) It is sufficient for subsection (1)(f) to apply that the worker, without specifying the
right, made it reasonably clear to the employer what the right claimed to have been
infringed was.

(4) This section does not apply where a worker is an employee and the detriment in
question amounts to dismissal within the meaning of Part X, unless the dismissal is in
circumstances in which, by virtue of section 197, Part X does not apply.]

Textual Amendments
F16 S.45A inserted (1.10.1998) by S.I. 1998/1833, reg. 31(1)

Marginal Citations
M8 S.I. 1998/1833
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46 Trustees of occupational pension schemes.

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done on the ground that, being a trustee of a
relevant occupational pension scheme which relates to his employment, the employee
performed (or proposed to perform) any functions as such a trustee.

(2) Except where an employee is dismissed in circumstances in which, by virtue of
section 197, Part X does not apply to the dismissal, this section does not apply where
the detriment in question amounts to dismissal (within the meaning of that Part).

(3) In this section “relevant occupational pension scheme” means an occupational pension
scheme (as defined in section 1 of the YPension Schemes Act 1993) established under
a trust.

Commencement Information
14 S. 46 wholly in force at 6.10.1996, see Sch. 2 para. 15(1) and S.1. 1996/2514, art. 2

Marginal Citations
M9 1993 c. 48.

47 Employee representatives.

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done on the ground that, being—

(a) an employee representative for the ™"purposes of Chapter II of Part IV
of the M"'Trade Union and Labour Relations (Consolidation) Act 1992
(redundancies) or Regulations 10 and 11 of the Transfer of Undertakings
(Protection of Employment) Regulations 1981, or

(b) acandidate in an election in which any person elected will, on being elected,
be such an employee representative,

he performed (or proposed to perform) any functions or activities as such an employee
representative or candidate.

(2) Except where an employee is dismissed in circumstances in which, by virtue of
section 197, Part X does not apply to the dismissal, this section does not apply where
the detriment in question amounts to a dismissal (within the meaning of that Part).

Marginal Citations
M10 S.1. 1981/1794.
M11 1992 c. 52.
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VALID FROM 01/09/1999

[F747A Employees exercising right to time off work for study or training.

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer or the principal (within the meaning of
section 63A(3)) done on the ground that, being a person entitled to—

(a) time off under section 63A(1) or (3), and
(b) remuneration under section 63B(1) in respect of that time taken off,

the employee exercised (or proposed to exercise) that right or received (or sought to
receive) such remuneration.

(2) Except where an employee is dismissed in circumstances in which, by virtue of
section 197, Part X does not apply to the dismissal, this section does not apply where
the detriment in question amounts to dismissal (within the meaning of that Part).]

Textual Amendments
F17 S.47A inserted (1.9.1999) by 1998 c. 30, s. 44(1), Sch. 3 para. 10 (with s. 42(8)); S.I. 1999/987, art.
2

VALID FROM 02/07/1999

[F1847B Protected disclosures.

(1) A worker has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done on the ground that the worker has
made a protected disclosure.

(2) Except where the worker is an employee who is dismissed in circumstances in which,
by virtue of section 197, Part X does not apply to the dismissal, this section does
not apply where—

(a) the worker is an employee, and

(b) the detriment in question amounts to dismissal (within the meaning of that
Part).

(3) For the purposes of this section, and of sections 48 and 49 so far as relating to

this section, “worker”, “worker’s contract”, “employment” and “employer” have the
extended meaning given by section 43K.]

Textual Amendments
F18 S.47B inserted (2.7.1999) by 1998 c. 23, s. 2; S.I. 1999/1547, art. 2
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VALID FROM 15/12/1999

[F“47C Leave for family and domestic reasons.

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done for a prescribed reason.

(2) A prescribed reason is one which is prescribed by regulations made by the Secretary
of State and which relates to—

(a) pregnancy, childbirth or maternity,

(b) ordinary, compulsory or additional maternity leave,
(c) parental leave, or

(d) time off under section 57A.

(3) A reason prescribed under this section in relation to parental leave may relate to
action which an employee takes, agrees to take or refuses to take under or in respect
of a collective or workforce agreement.

(4) Regulations under this section may make different provision for different cases or
circumstances. |

Textual Amendments
F19 S.47C inserted (15.12.1999) by 1999 c. 26, s. 9, Sch. 4 Pt. III para. 8; S.I. 1999/2830, art. 2(2), Sch.
1 Pt. I (with Sch. 3 paras. 10, 11)

VALID FROM 01/09/2002

["'47D Tax credits

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer, done on the ground that—

(a) any action was taken, or was proposed to be taken, by or on behalf of the
employee with a view to enforcing, or otherwise securing the benefit of, a
right conferred on the employee by regulations under section 25 of the Tax
Credits Act 2002,

(b) apenalty was imposed on the employer, or proceedings for a penalty were
brought against him, under that Act, as a result of action taken by or on
behalf of the employee for the purpose of enforcing, or otherwise securing
the benefit of, such a right, or

(c) the employee is entitled, or will or may be entitled, to working tax credit.

(2) It is immaterial for the purposes of subsection (1)(a) or (b)—
(a) whether or not the employee has the right, or
(b) whether or not the right has been infringed,

but, for those provisions to apply, the claim to the right and (if applicable) the claim
that it has been infringed must be made in good faith.
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(3) Subsections (1) and (2) apply to a person who is not an employee within the meaning
of this Act but who is an employee within the meaning of section 25 of the Tax
Credits Act 2002, with references to his employer in those subsections (and sections
48(2) and (4) and 49(1)) being construed in accordance with that section.

(4) Subsections (1) and (2) do not apply to an employee if the detriment in question
amounts to dismissal (within the meaning of Part 10).]

Textual Amendments
F20 S. 47D inserted (1.9.2002 for certain purposes, otherwise prosp.) by Tax Credits Act 2002 (c. 21), s.
27, Sch. 1 para. 1(2); S.1. 2002/1727, art. 2

VALID FROM 06/04/2003

["*'47E Flexible working

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by his employer done on the ground that the employee—

(a) made (or proposed to make) an application under section 8OF,

(b) exercised (or proposed to exercise) a right conferred on him under
section 80G,

(c) brought proceedings against the employer under section 80H, or

(d) alleged the existence of any circumstance which would constitute a ground
for bringing such proceedings.

(2) This section does not apply where the detriment in question amounts to dismissal
within the meaning of Part 10.]

Textual Amendments
F21 S.47E inserted (6.4.2003) by virtue of Employment Act 2002 (c. 22), s. 47(3); S.I. 2002/2866, arts.
2(3), 3, Sch. 1 Pt. 3 (with Sch. 3 para. 7)

VALID FROM 06/04/2010

[*47F Study and training

(1) An employee has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by the employee's employer done on the ground that the
employee—

(a) made (or proposed to make) a section 63D application,

(b) exercised (or proposed to exercise) a right conferred on the employee under
section 63F,

(c) brought proceedings against the employer under section 631, or
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(d) alleged the existence of any circumstance which would constitute a ground
for bringing such proceedings.

(2) This section does not apply if the detriment in question amounts to dismissal within
the meaning of Part 10.]

Textual Amendments
F22 S. 47F inserted (6.4.2010 for certain purposes and otherwise prosp.) by Apprenticeships, Skills,
Children and Learning Act 2009 (c. 22), ss. 40(3), 269(4); S.1. 2010/303, art. 4, Sch. 3 (with arts.
8-14) (as amended by S.I. 2010/1151, art. 22)

Enforcement

48 Complaints to [*“employment tribunals].

(1) An employee may present a complaint to an [**employment tribunal] that he has been

subjected to a detriment in contravention of section 44, 45, 46 or 47.

[**(1ZA) A worker may present a complaint to an employment tribunal that he has been
subjected to a detriment in contravention of section 45A.]

(2) On such a complaint it is for the employer to show the ground on which any act, or
deliberate failure to act, was done.

(3) An ["Pemployment tribunal] shall not consider a complaint under this section unless
it is presented—
(a) Dbefore the end of the period of three months beginning with the date of the act
or failure to act to which the complaint relates or, where that act or failure is
part of a series of similar acts or failures, the last of them, or

(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(4) For the purposes of subsection (3)—

(a) where an act extends over a period, the “date of the act” means the last day
of that period, and

(b) adeliberate failure to act shall be treated as done when it was decided on;

and, in the absence of evidence establishing the contrary, an employer shall be taken
to decide on a failure to act when he does an act inconsistent with doing the failed act
or, if he has done no such inconsistent act, when the period expires within which he
might reasonably have been expected to do the failed act if it was to be done.

Textual Amendments
F23 Words in s. 48(1)(3) and sidenote to s. 48 substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1
F24 S.48(1ZA) inserted (1.10.1998) by S.I. 1998/1833, reg. 31(2)
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Modifications etc. (not altering text)

49

C15 S.48(2)-(4) applied (with modifications) (1.11.1998) by 1998 c. 39, s. 24(2)(a) (with s. 36); S.1.

1998/2574, art. 2(1), Sch. 1

Remedies.

(1) Where an [**employment tribunal] finds a complaint under section 48 well-founded,
the tribunal—
(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer to the

complainant in respect of the act or failure to act to which the complaint
relates.

(2) The amount of the compensation awarded shall be such as the tribunal considers just
and equitable in all the circumstances having regard to—

(a) the infringement to which the complaint relates, and

(b) any loss which is attributable to the act, or failure to act, which infringed the
complainant’s right.

(3) The loss shall be taken to include—

(a) any expenses reasonably incurred by the complainant in consequence of the
act, or failure to act, to which the complaint relates, and

(b) loss of any benefit which he might reasonably be expected to have had but
for that act or failure to act.

(4) In ascertaining the loss the tribunal shall apply the same rule concerning the duty of a
person to mitigate his loss as applies to damages recoverable under the common law
of England and Wales or (as the case may be) Scotland.

(5) Where the tribunal finds that the act, or failure to act, to which the complaint relates
was to any extent caused or contributed to by action of the complainant, it shall reduce
the amount of the compensation by such proportion as it considers just and equitable
having regard to that finding.

[*(5A) Where—

(a) the complaint is made under section 48 (1ZA),
(b) the detriment to which the worker is subjected is the termination of his
worker’s contract, and
(c) that contract is not a contract of employment,
any compensation must not exceed the compensation that would be payable under
Chapter II of Part X if the worker had been an employee and had been dismissed for
the reason specified in section 101A.]

Textual Amendments

F25 Words in s. 49(1) substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a) (with s. 16(2)); S.I. 1998/1658, art.

2(1), Sch. 1

F26 S.49(5A) inserted (1.10.1998) by S.I. 1998/1833, reg. 31(3)(b)
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Modifications etc. (not altering text)
C16 S. 49 applied (with modifications) (1.11.1998) by 1998 c. 39, s. 24(2)(a)(with s. 36); S.1. 1998/2574,
art. 2(1), Sch. 1
S. 49 restricted (1.11.1998) by 1998 c. 39, s. 24(3)(with s. 36); S.I. 1998/2574, art. 2(1), Sch. 1

["?” Application to police of rights relating to health and safety]

Textual Amendments
F27 S.49A and crossheading inserted (1.7.1998) by 1997 c. 42, s. 3; S.I. 1998/1542, art. 2

2849 A Application to police of section 44 and related provisions.

(1) For the purposes of section 44, and of sections 48 and 49 so far as relating to that
section, the holding, otherwise than under a contract of employment, of the office of
constable or an appointment as police cadet shall be treated as employment by the
relevant officer under a contract of employment.

(2) In this section “the relevant officer”—

(a) inrelation to a member of a police force or a special constable or police cadet
appointed for a police area, means the chief officer of police,

(b) in relation to a person holding office under section 9(1)(b) or 55(1)(b) of
the Police Act 1997 (police members of the National Criminal Intelligence
Service and the National Crime Squad) means the Director General of the
National Criminal Intelligence Service or, as the case may be, the Director
General of the National Crime Squad, and

(¢) in relation to any other person holding the office of constable or an
appointment as police cadet, means the person who has the direction and
control of the body of constables or cadets in question.

Textual Amendments
F28 S.49A inserted (1.7.1998) by 1997 c. 42, s. 3; S.I. 1998/1542, art. 2

PART VI g Ra\4

TIME OFF WORK
Public duties

50 Right to time off for public duties. [ IEaYAN

(1) An employer shall permit an employee of his who is a justice of the peace to take
time off during the employee’s working hours for the purpose of performing any of
the duties of his office.

(2) An employer shall permit an employee of his who is a member of—
(a) alocal authority,
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(b)
(©)

[F29(Ca)

(d)
(e
€]
(g

a statutory tribunal,
a police authority,

the Service Authority for the National Criminal Intelligence Service or the
Service Authority for the National Crime Squad,]

a board of prison visitors or a prison visiting committee,

a relevant health body,

a relevant education body, or

the Environment Agency or the Scottish Environment Protection Agency,

to take time off during the employee’s working hours for the purposes specified in
subsection (3).

(3) The purposes referred to in subsection (2) are—

(a)
(b)

attendance at a meeting of the body or any of its committees or sub-
committees, and

the doing of any other thing approved by the body, or anything of a class so
approved, for the purpose of the discharge of the functions of the body or of
any of its committees or sub-committees.

(4) The amount of time off which an employee is to be permitted to take under this section,

and the

occasions on which and any conditions subject to which time off may be so

taken, are those that are reasonable in all the circumstances having regard, in particular,

to—

(a)

(b)

(©)

how much time off is required for the performance of the duties of the office
or as a member of the body in question, and how much time off is required
for the performance of the particular duty,

how much time off the employee has already been permitted under this
section or sections 168 and 170 of the ¥'*Trade Union and Labour Relations
(Consolidation) Act 1992 (time off for trade union duties and activities), and
the circumstances of the employer’s business and the effect of the employee’s
absence on the running of that business.

(5) In subsection (2)(a) “a local authority” means—

(a)
(b)

(©)
(d)
(e)

a local authority within the meaning of the ™*Local Government Act 1972,

a council constituted under section 2 of the “Local Government
etc. (Scotland) Act 1994,

the Common Council of the City of London,
a National Park authority, or
the Broads Authority.

(6) The reference in subsection (2) to a member of a police authority is to a person
appointed as such a member under Schedule 2 to the “"*Police Act 1996.

(7) In subsection (2)(d)—

(a)
(b)

“a board of prison visitors” means a board of visitors appointed under
section 6(2) of the ™Prison Act 1952, and

“a prison visiting committee” means a visiting committee appointed under
section 19(3) of the ™""Prisons (Scotland) Act 1989 or constituted by virtue
of rules made under section 39 (as read with section 8(1)) of that Act.

(8) In subsection (2)(e) “a relevant health body” means—
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(a) a National Health Service trust established under Part I of the "*National
Health Service and Community Care Act 1990 or the °National Health
Service (Scotland) Act 1978,

(b) a Health Authority established under section 8 of the ™*National Health
Service Act 1977 or a Special Health Authority established under section 11
of that Act, or

(¢) a Health Board constituted under section 2 of the National Health Service
(Scotland) Act 1978.

(9) In subsection (2)(f) “a relevant education body” means—

(a) amanaging or governing body of an educational establishment maintained by
a local education authority,

(b) agoverning body of a grant-maintained school, further education corporation
or higher education corporation,

(c) aschool council appointed under section 125(1) of the *'Local Government
(Scotland) Act 1973,

(d) a school board within the meaning of section 1(1) of the ¥*?School Boards
(Scotland) Act 1988,

(¢) a board of management of a self-governing school within the meaning of
section 135(1) of the "Education (Scotland) Act 1980,

(f) aboard of management of a college of further education within the meaning
of section 36(1) of the ™*Further and Higher Education (Scotland) Act 1992,

(g) agoverning body of a central institution within the meaning of section 135(1)
of the Education (Scotland) Act 1980, or

(h) a governing body of a designated institution within the meaning of Part II of
the Further and Higher Education (Scotland) Act 1992.

(10) The Secretary of State may by order—

(a) modify the provisions of subsections (1) and (2) and (5) to (9) by adding any
office or body, removing any office or body or altering the description of any
office or body, or

(b) modify the provisions of subsection (3).

(11) For the purposes of this section the working hours of an employee shall be taken to
be any time when, in accordance with his contract of employment, the employee is
required to be at work.

Textual Amendments
F29 S.50(2)(ca) inserted (23.7.1997) by 1997 c. 50, s. 134(1), Sch. 9 para. 88; S.I. 1997/1377, art. 4(2)(0)

()]
Modifications etc. (not altering text)
C17 S.50(3) applied (1.4.1998) by S.1. 1998/633, art. J12(2)
C18 S. 50(4) excluded (1.4.1998) by S.I. 1998/633, art. J12(1)

Marginal Citations

M12 1992 c. 52.
M13 1972 c. 70.
M14 1994 c. 39.

M15 1996 c. 16.
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M16 1952c.52.
M17 1989 c. 45.
M18 1990 c. 19.
M19 1978 c. 29.
M20 1977 c. 49.
M21 1973 c. 65.
M22 1988 c. 47.
M23 1980 c. 44.
M24 1992 c. 37.

51 Complaints to [*’employment tribunals].

(1) An employee may present a complaint to an [“’employment tribunal] that his

employer has failed to permit him to take time off as required by section 50.

(2) An [*’employment tribunal] shall not consider a complaint under this section that an
employer has failed to permit an employee to take time off unless it is presented—

(a) before the end of the period of three months beginning with the date on which
the failure occurred, or

(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(3) Where an [*’employment tribunal] finds a complaint under this section well-founded,
the tribunal—

(a) shall make a declaration to that effect, and

(b) may make an award of compensation to be paid by the employer to the
employee.

(4) The amount of the compensation shall be such as the tribunal considers just and
equitable in all the circumstances having regard to—
(a) the employer’s default in failing to permit time off to be taken by the
employee, and
(b) any loss sustained by the employee which is attributable to the matters to
which the complaint relates.

Textual Amendments
F30 Words in s. 51(1)-(3) and sidenote to s. 51 substituted (1.8.1998) by 1998 c. §, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

Looking for work and making arrangements for training

52 Right to time off to look for work or arrange training.

(1) An employee who is given notice of dismissal by reason of redundancy is entitled to be
permitted by his employer to take reasonable time off during the employee’s working
hours before the end of his notice in order to—

(a) look for new employment, or
(b) make arrangements for training for future employment.
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54

(2) An employee is not entitled to take time off under this section unless, on whichever
is the later of—

(a) the date on which the notice is due to expire, and

(b) the date on which it would expire were it the notice required to be given by
section 86(1),

he will have been (or would have been) continuously employed for a period of two
years or more.

(3) For the purposes of this section the working hours of an employee shall be taken to
be any time when, in accordance with his contract of employment, the employee is
required to be at work.

Right to remuneration for time off under section 52.

(1) An employee who is permitted to take time off under section 52 is entitled to be paid
remuneration by his employer for the period of absence at the appropriate hourly rate.

(2) The appropriate hourly rate, in relation to an employee, is the amount of one week’s
pay divided by the number of normal working hours in a week for that employee when
employed under the contract of employment in force on the day when the notice of
dismissal was given.

(3) But where the number of normal working hours differs from week to week or over a
longer period, the amount of one week’s pay shall be divided instead by the average
number of normal working hours calculated by dividing by twelve the total number of
the employee’s normal working hours during the period of twelve weeks ending with
the last complete week before the day on which the notice was given.

(4) If an employer unreasonably refuses to permit an employee to take time off from work
as required by section 52, the employee is entitled to be paid an amount equal to the
remuneration to which he would have been entitled under subsection (1) if he had been
permitted to take the time off.

(5) The amount of an employer’s liability to pay remuneration under subsection (1) shall
not exceed, in respect of the notice period of any employee, forty per cent. of a week’s
pay of that employee.

(6) A right to any amount under subsection (1) or (4) does not affect any right of an
employee in relation to remuneration under his contract of employment (“contractual
remuneration”).

(7) Any contractual remuneration paid to an employee in respect of a period of time
off under section 52 goes towards discharging any liability of the employer to pay
remuneration under subsection (1) in respect of that period; and, conversely, any
payment of remuneration under subsection (1) in respect of a period goes towards
discharging any liability of the employer to pay contractual remuneration in respect
of that period.

Complaints to [*'employment tribunals].

(1) An employee may present a complaint to an [*'

employer—

employment tribunal] that his
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(a) has unreasonably refused to permit him to take time off as required by
section 52, or

(b) has failed to pay the whole or any part of any amount to which the employee
is entitled under section 53(1) or (4).

(2) An [*'employment tribunal] shall not consider a complaint under this section unless
it is presented—
(a) before the end of the period of three months beginning with the date on which
it is alleged that the time off should have been permitted, or
(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(3) Where an [**'employment tribunal] finds a complaint under this section well-founded,
the tribunal shall—
(a) make a declaration to that effect, and

(b) order the employer to pay to the employee the amount which it finds due to
him.

(4) The amount which may be ordered by a tribunal to be paid by an employer under
subsection (3) (or, where the employer is liable to pay remuneration under section 53,
the aggregate of that amount and the amount of that liability) shall not exceed, in
respect of the notice period of any employee, forty per cent. of a week’s pay of that
employee.

Textual Amendments
F31 Words in s. 54(1)-(3) and sidenote to s. 54 substituted (1.8.1998) by 1998 c. &, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

Ante-natal care

55 Right to time off for ante-natal care.

(1) An employee who—
(a) is pregnant, and
(b) has, on the advice of a registered medical practitioner, registered midwife or
registered health visitor, made an appointment to attend at any place for the
purpose of receiving ante-natal care,

is entitled to be permitted by her employer to take time off during the employee’s
working hours in order to enable her to keep the appointment.

(2) An employee is not entitled to take time off under this section to keep an appointment
unless, if her employer requests her to do so, she produces for his inspection—
(a) a certificate from a registered medical practitioner, registered midwife or
registered health visitor stating that the employee is pregnant, and
(b) an appointment card or some other document showing that the appointment
has been made.
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(3) Subsection (2) does not apply where the employee’s appointment is the first
appointment during her pregnancy for which she seeks permission to take time off in
accordance with subsection (1).

(4) For the purposes of this section the working hours of an employee shall be taken to
be any time when, in accordance with her contract of employment, the employee is
required to be at work.

Right to remuneration for time off under section 55.

(1) An employee who is permitted to take time off under section 55 is entitled to be paid
remuneration by her employer for the period of absence at the appropriate hourly rate.

(2) The appropriate hourly rate, in relation to an employee, is the amount of one week’s
pay divided by the number of normal working hours in a week for that employee when
employed under the contract of employment in force on the day when the time off
is taken.

(3) But where the number of normal working hours differs from week to week or over a
longer period, the amount of one week’s pay shall be divided instead by—

(a) theaverage number of normal working hours calculated by dividing by twelve
the total number of the employee’s normal working hours during the period
of twelve weeks ending with the last complete week before the day on which
the time off is taken, or

(b) where the employee has not been employed for a sufficient period to enable
the calculation to be made under paragraph (a), a number which fairly
represents the number of normal working hours in a week having regard to
such of the considerations specified in subsection (4) as are appropriate in the
circumstances.

(4) The considerations referred to in subsection (3)(b) are—

(a) the average number of normal working hours in a week which the employee
could expect in accordance with the terms of her contract, and

(b) the average number of normal working hours of other employees engaged in
relevant comparable employment with the same employer.

(5) A right to any amount under subsection (1) does not affect any right of an
employee in relation to remuneration under her contract of employment (“contractual
remuneration”).

(6) Any contractual remuneration paid to an employee in respect of a period of time
off under section 55 goes towards discharging any liability of the employer to pay
remuneration under subsection (1) in respect of that period; and, conversely, any
payment of remuneration under subsection (1) in respect of a period goes towards
discharging any liability of the employer to pay contractual remuneration in respect
of that period.

Complaints to [*employment tribunals].

(1) An employee may present a complaint to an [

employer—
(a) has unreasonably refused to permit her to take time off as required by
section 55, or

employment tribunal] that her
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(b) has failed to pay the whole or any part of any amount to which the employee
is entitled under section 56.

(2) An [*?employment tribunal] shall not consider a complaint under this section unless
it is presented—
(a) before the end of the period of three months beginning with the date of the
appointment concerned, or
(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(3) Where an [*?employment tribunal] finds a complaint under this section well-founded,
the tribunal shall make a declaration to that effect.

(4) If the complaint is that the employer has unreasonably refused to permit the employee
to take time off, the tribunal shall also order the employer to pay to the employee
an amount equal to the remuneration to which she would have been entitled under
section 56 if the employer had not refused.

(5) If the complaint is that the employer has failed to pay the employee the whole or part
of any amount to which she is entitled under section 56, the tribunal shall also order
the employer to pay to the employee the amount which it finds due to her.

Textual Amendments
F32 Words in s. 57(1)-(3) and sidenote to s. 57 substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

VALID FROM 01/10/2011

[P Ante-natal care: agency workers

Textual Amendments
F33 Ss.57ZA-57ZD and heading inserted (1.10.2011) by The Agency Workers Regulations 2010 (S.1.
2010/93), Reg. 25, Sch. 2 para. 93

57ZA Right to time off for ante-natal care (agency workers)

(1) An agency worker who—
(a) 1is pregnant, and
(b) has, on the advice of a registered medical practitioner, registered midwife

or registered nurse, made an appointment to attend at any place for the
purpose of receiving ante-natal care,

is entitled to be permitted, by the temporary work agency and the hirer, to take time
off during the agency worker's working hours in order to enable her to keep the
appointment. (2) An agency worker is not entitled to be permitted by either of
those persons to take time off under this section to keep an appointment unless, if
that person requests her to do so, she produces for that person's inspection—
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(a) a certificate from a registered medical practitioner, registered midwife or
registered nurse stating that the agency worker is pregnant, and

(b) anappointment card or some other document showing that the appointment
has been made.

(3) Subsection (2) does not apply where the agency worker's appointment is
the first appointment during her pregnancy for which she seeks permission to take
time off in accordance with subsection (1). (4) For the purposes of this section
the working hours of an agency worker shall be taken to be any time when, in
accordance with the terms under which the agency worker works temporarily for
and under the supervision and direction of the hirer, the agency worker is required
to be at work.  (5) In this section references to a registered nurse have the same
meaning as in section 55.

57ZB Right to remuneration for time off under section 57ZA

() An agency worker who is permitted to take time off under section 57ZA is entitled
to be paid remuneration by the temporary work agency for the period of absence at
the appropriate hourly rate.

() The appropriate hourly rate, in relation to an agency worker, is the amount of one
week's pay divided by the number of normal working hours in a week for that
agency worker in accordance with the terms under which the agency worker works
temporarily for and under the supervision and direction of the hirer that are in force
on the day when the time off is taken.

() But where the number of normal working hours during the assignment differs from
week to week or over a longer period, the amount of one week's pay shall be divided
instead by the average number of normal working hours calculated by dividing by
twelve the total number of the agency worker's normal working hours during the
period of twelve weeks ending with the last complete week before the day on which
the time off is taken.

() A right to any amount under subsection (1) does not affect any right of an agency
worker in relation to remuneration under her contract with the temporary work
agency (“contractual remuneration”).

(5) Any contractual remuneration paid to an agency worker in respect of a
period of time off under section 57ZA goes towards discharging any liability of
the temporary work agency to pay remuneration under subsection (1) in respect of
that period; and, conversely, any payment of remuneration under subsection (1) in
respect of a period goes towards discharging any liability of the temporary work
agency to pay contractual remuneration in respect of that period.

57ZC Complaint to employment tribunal: agency workers

() An agency worker may present a complaint to an employment tribunal that the
temporary work agency—
(a) has unreasonably refused to permit her to take time off as required by
section 57ZA, or
(b) has failed to pay the whole or any part of any amount to which she is entitled
under section 57ZB.
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() An agency worker may present a complaint to an employment tribunal that the hirer
has unreasonably refused to permit her to take time off as required by section 57ZA.

() An employment tribunal shall not consider a complaint under subsection (1) or (2)
unless it is presented—
(a) before the end of the period of three months beginning with the date of the
appointment concerned, or
(b) within such further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for the complaint
to be presented before the end of that period of three months.

() Where an employment tribunal finds a complaint under this section well-founded,
the tribunal shall make a declaration to that effect.

() Ifthe complaint is that the temporary work agency or hirer has unreasonably refused
to permit the agency worker to take time off, the tribunal shall also order payment to
the agency worker of an amount equal to the remuneration to which she would have
been entitled under section 57ZB if she had not been refused the time off.

() Where the tribunal orders payment under subsection (5), the amount payable by each
party shall be such as may be found by the tribunal to be just and equitable having
regard to the extent of each respondent's responsibility for the infringement to which
the complaint relates.

(7) If the complaint is that the temporary work agency has failed to pay the
agency worker the whole or part of any amount to which she is entitled under
section 57ZB, the tribunal shall also order the temporary work agency to pay to the
agency worker the amount which it finds due to her.

S7ZD  Agency workers: supplementary

() Without prejudice to any other duties of the hirer or temporary work agency under
any enactment or rule of law sections 57ZA to 57ZC do not apply where the agency
worker—

(a) has not completed the qualifying period, or

(b) is no longer entitled to the rights conferred by regulation 5 of the Agency
Workers Regulations 2010 pursuant to regulation 8(a) or (b) of those
Regulations.

() Nothing in those sections imposes a duty on the hirer or temporary work agency
beyond the original intended duration, or likely duration of the assignment,
whichever is the longer.

() Those sections do not apply where sections 55 to 57 apply.

() In this section and sections 57ZA to 57ZC the following have the same meaning as
in the Agency Workers Regulations 2010—

“agency worker”;
“assignment”’;

“hirer”;

“qualifying period”;
“temporary work agency”’.
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VALID FROM 15/12/1999

[*Dependants]

Textual Amendments
F34 Ss.57A, 57B and heading inserted (15.12.1999) by 1999 c. 26, s. 8, Sch. 4 Pt. II; S.I. 1999/2830,
art. 2(2), Sch. 1 Pt. II

"57A Time off for dependants.

(1) An employee is entitled to be permitted by his employer to take a reasonable amount
of time off during the employee’s working hours in order to take action which is
necessary—

(a) to provide assistance on an occasion when a dependant falls ill, gives birth
or is injured or assaulted,

(b) to make arrangements for the provision of care for a dependant who is ill
or injured,
(c) in consequence of the death of a dependant,

(d) because of the unexpected disruption or termination of arrangements for the
care of a dependant, or

(e) to deal with an incident which involves a child of the employee and which
occurs unexpectedly in a period during which an educational establishment
which the child attends is responsible for him.

(2) Subsection (1) does not apply unless the employee—

(a) tells his employer the reason for his absence as soon as reasonably
practicable, and

(b) except where paragraph (a) cannot be complied with until after the employee
has returned to work, tells his employer for how long he expects to be absent.

(3) Subject to subsections (4) and (5), for the purposes of this section “dependant”
means, in relation to an employee—

(a) aspouse,

(b) achild,

(c) aparent,

(d) a person who lives in the same household as the employee, otherwise than
by reason of being his employee, tenant, lodger or boarder.

(4) For the purposes of subsection (1)(a) or (b) “dependant” includes, in addition to
the persons mentioned in subsection (3), any person who reasonably relies on the
employee—

(a) for assistance on an occasion when the person falls ill or is injured or
assaulted, or

(b) to make arrangements for the provision of care in the event of illness or
injury.
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(5) For the purposes of subsection (1)(d) “dependant” includes, in addition to the persons
mentioned in subsection (3), any person who reasonably relies on the employee to
make arrangements for the provision of care.

(6) A reference in this section to illness or injury includes a reference to mental illness
or injury.

Textual Amendments
F35 Ss.57A, 57B and heading inserted (15.12.1999) by 1999 c. 26, s. 8, Sch. 4 Pt. IT; S.I. 1999/2830,
art. 2(2), Sch. 1 Pt. II

*557B Complaint to employment tribunal.

(1) An employee may present a complaint to an employment tribunal that his employer
has unreasonably refused to permit him to take time off as required by section 57A.

(2) An employment tribunal shall not consider a complaint under this section unless it
is presented—
(a) before the end of the period of three months beginning with the date when
the refusal occurred, or
(b) within such further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for the complaint
to be presented before the end of that period of three months.

(3) Where an employment tribunal finds a complaint under subsection (1) well-founded,
it—
(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer to the
employee.

(4) The amount of compensation shall be such as the tribunal considers just and equitable
in all the circumstances having regard to—

(a) the employer’s default in refusing to permit time off to be taken by the
employee, and

(b) any loss sustained by the employee which is attributable to the matters
complained of.

Textual Amendments
F36 Ss.57A, 57B and heading inserted (15.12.1999) by 1999 c. 26, s. 8, Sch. 4 Pt. IT; S.I. 1999/2830,
art. 2(2), Sch. 1 Pt. II
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Occupational pension scheme trustees

58 Right to time off for pension scheme trustees.

(1) The employer in relation to a relevant occupational pension scheme shall permit an
employee of his who is a trustee of the scheme to take time off during the employee’s
working hours for the purpose of—

(a) performing any of his duties as such a trustee, or
(b) undergoing training relevant to the performance of those duties.

(2) The amount of time off which an employee is to be permitted to take under this section
and the purposes for which, the occasions on which and any conditions subject to
which time off may be so taken are those that are reasonable in all the circumstances
having regard, in particular, to—

(a) how much time off is required for the performance of the duties of a trustee of
the scheme and the undergoing of relevant training, and how much time off
is required for performing the particular duty or for undergoing the particular
training, and

(b) the circumstances of the employer’s business and the effect of the employee’s
absence on the running of that business.

(3) In this section—
(a) “relevant occupational pension scheme” means an occupational pension
scheme (as defined in section 1 of the ™*Pension Schemes Act 1993)
established under a trust, and

(b) references to the employer, in relation to such a scheme, are to an employer
of persons in the description or category of employment to which the scheme
relates.

(4) For the purposes of this section the working hours of an employee shall be taken to
be any time when, in accordance with his contract of employment, the employee is
required to be at work.

Commencement Information
I5 S. 58 wholly in force at 6.10.1996, see Sch. 2 para. 15(1) and S.I. 1996/2514, art. 2

Marginal Citations
M25 1993 c. 48.

59 Right to payment for time off under section 58.

(1) An employer who permits an employee to take time off under section 58 shall pay him
for the time taken off pursuant to the permission.

(2) Where the employee’s remuneration for the work he would ordinarily have been doing
during that time does not vary with the amount of work done, he must be paid as if he
had worked at that work for the whole of that time.

(3) Where the employee’s remuneration for the work he would ordinarily have been doing
during that time varies with the amount of work done, he must be paid an amount
calculated by reference to the average hourly earnings for that work.
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(4) The average hourly earnings mentioned in subsection (3) are—
(a) those of the employee concerned, or
(b) ifno fair estimate can be made of those earnings, the average hourly earnings
for work of that description of persons in comparable employment with the
same employer or, if there are no such persons, a figure of average hourly
earnings which is reasonable in the circumstances.

(5) A right to be paid an amount under subsection (1) does not affect any right of an
employee in relation to remuneration under his contract of employment (“contractual
remuneration”).

(6) Any contractual remuneration paid to an employee in respect of a period of
time off under section 58 goes towards discharging any liability of the employer
under subsection (1) in respect of that period; and, conversely, any payment under
subsection (1) in respect of a period goes towards discharging any liability of the
employer to pay contractual remuneration in respect of that period.

Commencement Information
I6 S. 59 wholly in force at 6.10.1996, see Sch. 2 para. 15(1) and S.I. 1996/2514, art. 2

60 Complaints to [*’employment tribunals].

(1) An employee may present a complaint to an [’

employer—
(a) has failed to permit him to take time off as required by section 58, or
(b) has failed to pay him in accordance with section 59.

employment tribunal] that his

(2) An [*7employment tribunal] shall not consider a complaint under this section unless
it is presented—
(a) before the end of the period of three months beginning with the date when
the failure occurred, or
(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(3) Where an [*employment tribunal] finds a complaint under subsection (1)(a) well-
founded, the tribunal—

(a) shall make a declaration to that effect, and

(b) may make an award of compensation to be paid by the employer to the
employee.

(4) The amount of the compensation shall be such as the tribunal considers just and
equitable in all the circumstances having regard to—
(a) the employer’s default in failing to permit time off to be taken by the
employee, and
(b) any loss sustained by the employee which is attributable to the matters
complained of.
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(5) Where on a complaint under subsection (1)(b) an [*’employment tribunal] finds that

an employer has failed to pay an employee in accordance with section 59, it shall order
the employer to pay the amount which it finds to be due.

Textual Amendments
F37 Words in s. 60(1)-(3)(5) and sidenote to s. 60 substituted (1.8.1998) by 1998 c. &, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

Commencement Information
17 S. 60 wholly in force at 6.10.1996, see Sch. 2 para. 15(1) and S.1. 1996/2514, art. 2

Employee representatives

61 Right to time off for employee representatives.

(1) An employee who is—
(a) an employee representative for the " “purposes of Chapter Il of Part IV
of the M’Trade Union and Labour Relations (Consolidation) Act 1992
(redundancies) or Regulations 10 and 11 of the Transfer of Undertakings
(Protection of Employment) Regulations 1981, or
(b) acandidate in an election in which any person elected will, on being elected,
be such an employee representative,
is entitled to be permitted by his employer to take reasonable time off during the
employee’s working hours in order to perform his functions as such an employee
representative or candidate.

M26

(2) For the purposes of this section the working hours of an employee shall be taken to
be any time when, in accordance with his contract of employment, the employee is
required to be at work.

Marginal Citations
M26 S.1. 1981/1794.
M27 1992 c. 52.

62 Right to remuneration for time off under section 61.

(1) An employee who is permitted to take time off under section 61 is entitled to be paid
remuneration by his employer for the time taken off at the appropriate hourly rate.

(2) The appropriate hourly rate, in relation to an employee, is the amount of one week’s
pay divided by the number of normal working hours in a week for that employee when
employed under the contract of employment in force on the day when the time off
is taken.

(3) But where the number of normal working hours differs from week to week or over a
longer period, the amount of one week’s pay shall be divided instead by—

(a) theaverage number of normal working hours calculated by dividing by twelve

the total number of the employee’s normal working hours during the period
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of twelve weeks ending with the last complete week before the day on which
the time off is taken, or

(b) where the employee has not been employed for a sufficient period to enable
the calculation to be made under paragraph (a), a number which fairly
represents the number of normal working hours in a week having regard to
such of the considerations specified in subsection (4) as are appropriate in the
circumstances.

(4) The considerations referred to in subsection (3)(b) are—
(a) the average number of normal working hours in a week which the employee
could expect in accordance with the terms of his contract, and
(b) the average number of normal working hours of other employees engaged in
relevant comparable employment with the same employer.

(5) A right to any amount under subsection (1) does not affect any right of an
employee in relation to remuneration under his contract of employment (“contractual
remuneration”).

(6) Any contractual remuneration paid to an employee in respect of a period of time
off under section 61 goes towards discharging any liability of the employer to pay
remuneration under subsection (1) in respect of that period; and, conversely, any
payment of remuneration under subsection (1) in respect of a period goes towards
discharging any liability of the employer to pay contractual remuneration in respect
of that period.

Complaints to [“*employment tribunals].

(1) An employee may present a complaint to an [**

employer—
(a) has unreasonably refused to permit him to take time off as required by
section 61, or
(b) has failed to pay the whole or any part of any amount to which the employee
is entitled under section 62.

employment tribunal] that his

(2) An [*employment tribunal] shall not consider a complaint under this section unless
it is presented—
(a) Dbefore the end of the period of three months beginning with the day on which
the time off was taken or on which it is alleged the time off should have been
permitted, or

(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(3) Where an [**employment tribunal] finds a complaint under this section well-founded,
the tribunal shall make a declaration to that effect.

(4) If the complaint is that the employer has unreasonably refused to permit the employee
to take time off, the tribunal shall also order the employer to pay to the employee
an amount equal to the remuneration to which he would have been entitled under
section 62 if the employer had not refused.

(5) If the complaint is that the employer has failed to pay the employee the whole or part
of any amount to which he is entitled under section 62, the tribunal shall also order
the employer to pay to the employee the amount which it finds due to him.
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Textual Amendments
F38 Words in s. 63(1)-(3) and sidenote to s. 63 substituted (1.8.1998) by 1998 c. &, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

VALID FROM 01/09/1999

[*’63A Right to time off for young person for study or training.

(1) An employee who—
(a) isaged16or17,
(b) s not receiving full-time secondary or further education, and
(c) hasnot attained such standard of achievement as is prescribed by regulations
made by the Secretary of State,

is entitled to be permitted by his employer to take time off during the employee’s
working hours in order to undertake study or training leading to a relevant
qualification.

(2) In this section—
(a) “secondary education”—
(1) in relation to England and Wales, has the same meaning as in the
MZE ducation Act 1996, and
(i) in relation to Scotland, has the same meaning as in section 135(2)
(b) of the " Education (Scotland) Act 1980;
(b) “further education”—
(1) in relation to England and Wales, means such further education
(within the meaning of the Education Act 1996) as is provided by
means of a course of a description mentioned in Schedule 2 to the
“OFurther and Higher Education Act 1992, and
(i1) in relation to Scotland, has the same meaning as in section 1(3) of
the ™'Further and Higher Education (Scotland) Act 1992; and
(c) “relevant qualification” means an external qualification the attainment of
which—
(i) would contribute to the attainment of the standard prescribed for the
purposes of subsection (1)(c), and
(i1) would be likely to enhance the employee’s employment prospects
(whether with his employer or otherwise);
and for the purposes of paragraph (c) “external qualification” means an
academic or vocational qualification awarded or authenticated by such
person or body as may be specified in or under regulations made by the
Secretary of State.

(3) An employee who—
(a) satisfies the requirements of paragraphs (a) to (c) of subsection (1), and

(b) is for the time being supplied by his employer to another person (“the
principal”) to perform work in accordance with a contract made between the
employer and the principal,
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is entitled to be permitted by the principal to take time off during the employee’s
working hours in order to undertake study or training leading to a relevant
qualification.

(4) Where an employee—
(a) isaged 18,
(b) isundertaking study or training leading to a relevant qualification, and
(c) began such study or training before attaining that age,

subsections (1) and (3) shall apply to the employee, in relation to that study or
training, as if “or 18” were inserted at the end of subsection (1)(a).

(5) The amount of time off which an employee is to be permitted to take under this
section, and the occasions on which and any conditions subject to which time off
may be so taken, are those that are reasonable in all the circumstances having regard,
in particular, to—

(a) the requirements of the employee’s study or training, and

(b) the circumstances of the business of the employer or the principal and the
effect of the employee’s time off on the running of that business.

(6) Regulations made for the purposes of subsections (1)(c) and (2) may make different
provision for different cases, and in particular may make different provision in
relation to England, Wales and Scotland respectively.

(7) References in this section to study or training are references to study or training on
the premises of the employer or (as the case may be) principal or elsewhere.

(8) For the purposes of this section the working hours of an employee shall be taken to
be any time when, in accordance with his contract of employment, the employee is
required to be at work.]

Textual Amendments
F39 S.63A inserted (1.9.1999) by 1998 c. 30, s. 32 (with s. 42(8)); S.I. 1999/987, art. 2

Modifications etc. (not altering text)
C19 S.63A(1)(c)(2): transfer of certain functions (1.7.1999) by S.1. 1999/1750, arts. 1, 2, Sch. 1 (with art.
7); S.I. 1998/3178, art. 3

Marginal Citations

M28 1996 c. 56.
M29 1980 c. 44.
M30 1992c. 13.
M31 1992 c. 37.

VALID FROM 01/09/1999

[ Right to remuneration for time off under section 63A.

F40
(1) An employee who is permitted to take time off under section 63 A is entitled to be paid
remuneration by his employer for the time taken off at the appropriate hourly rate.
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(2) The appropriate hourly rate, in relation to an employee, is the amount of one week’s
pay divided by the number of normal working hours in a week for that employee
when employed under the contract of employment in force on the day when the time
off is taken.

(3) But where the number of normal working hours differs from week to week or over
a longer period, the amount of one week’s pay shall be divided instead by—

(a) the average number of normal working hours calculated by dividing by
twelve the total number of the employee’s working hours during the period
of twelve weeks ending with the last complete week before the day on which
the time off is taken, or

(b) where the employee has not been employed for a sufficient period to enable
the calculation to be made under paragraph (a), a number which fairly
represents the number of normal working hours in a week having regard to
such of the considerations specified in subsection (4) as are appropriate in
the circumstances.

(4) The considerations referred to in subsection (3)(b) are—
(a) the average number of normal working hours in a week which the employee
could expect in accordance with the terms of his contract, and
(b) the average number of normal working hours of other employees engaged
in relevant comparable employment with the same employer.

(5) A right to any amount under subsection (1) does not affect any right of an
employee in relation to remuneration under his contract of employment (“contractual
remuneration”).

(6) Any contractual remuneration paid to an employee in respect of a period of time
off under section 63A goes towards discharging any liability of the employer to pay
remuneration under subsection (1) in respect of that period; and, conversely, any
payment of remuneration under subsection (1) in respect of a period goes towards
discharging any liability of the employer to pay contractual remuneration in respect
of that period.]]

Textual Amendments
F33 Ss. 57ZA-57ZD and heading inserted (1.10.2011) by The Agency Workers Regulations 2010 (S.I.
2010/93), Reg. 25, Sch. 2 para. 93
F40 Ss. 63B, 63C inserted (1.9.1999) by 1998 c. 30, s. 33 (with s. 42(8)); S.I. 1999/987, art. 2

VALID FROM 01/09/1999

"163C Complaints to employment tribunals.

(1) An employee may present a complaint to an employment tribunal that—

(a) his employer, or the principal referred to in subsection (3) of section 63A,
has unreasonably refused to permit him to take time off as required by that
section, or

(b) his employer has failed to pay the whole or any part of any amount to which
the employee is entitled under section 63B.
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(2) An employment tribunal shall not consider a complaint under this section unless it
is presented—

(a) Dbefore the end of the period of three months beginning with the day on which
the time off was taken or on which it is alleged the time off should have been
permitted, or

(b) within such further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for the complaint
to be presented before the end of that period of three months.

(3) Where an employment tribunal finds a complaint under this section well-founded,
the tribunal shall make a declaration to that effect.

(4) If the complaint is that the employer or the principal has unreasonably refused to
permit the employee to take time off, the tribunal shall also order the employer or
the principal, as the case may be, to pay to the employee an amount equal to the
remuneration to which he would have been entitled under section 63B if the employer
or the principal had not refused.

(5) If the complaint is that the employer has failed to pay the employee the whole or part
of any amount to which he is entitled under section 63B, the tribunal shall also order
the employer to pay to the employee the amount which it finds due to him.

Textual Amendments
F41 Ss. 63B, 63C inserted (1.9.1999) by 1998 c. 30, s. 33 (with s. 42(8)); S.I. 1999/987, art. 2

VALID FROM 06/04/2010

["“PART 6A

STUDY AND TRAINING

Textual Amendments
F42 Pt. 6A inserted (6.4.2010 for certain purposes and otherwise prosp.) by Apprenticeships, Skills,
Children and Learning Act 2009 (c. 22), ss. 40(2), 269(4); S.1. 2010/303, art. 4, Sch. 3 (with arts.
8-14) (as amended by S.I. 2010/1151, art. 22)

63D  Statutory right to make request in relation to study or training

(1) A qualifying employee may make an application under this section to his or her
employer.

(2) An application under this section (a “section 63D application™) is an application that
meets—

(a) the conditions in subsections (3) to (5), and
(b) any further conditions specified by the Secretary of State in regulations.
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(3) The application must be made for the purpose of enabling the employee to undertake
study or training (or both) within subsection (4).

(4) Study or training is within this subsection if its purpose is to improve—
(a) the employee's effectiveness in the employer's business, and
(b) the performance of the employer's business.

(5) The application must state that it is an application under this section.

(6) An employee is a qualifying employee for the purposes of this section if the
employee—
(a) satisfies any conditions about duration of employment specified by the
Secretary of State in regulations, and
(b) is not a person within subsection (7).

(7) The following persons are within this subsection—
(a) aperson of compulsory school age (or, in Scotland, school age);

(b) a person to whom Part 1 of the Education and Skills Act 2008 (duty to
participate in education or training for 16 and 17 year olds) applies;

(c) a person who, by virtue of section 29 of that Act, is treated as a person to
whom that Part applies for the purposes specified in that section (extension
for person reaching 18);

(d) aperson to whom section 63A of this Act (right to time off for young person
for study or training) applies;

(e) an agency worker;
(f) a person of a description specified by the Secretary of State in regulations.

(8) Nothing in this Part prevents an employee and an employer from making any other
arrangements in relation to study or training.

(9) In this section—

“agency worker” means a worker supplied by a person (the “agent”)
to do work for another person (the “principal”) under a contract or other
arrangement between the agent and principal,

“compulsory school age” has the meaning given in section § of the
Education Act 1996;

“school age” has the meaning given in section 31 of the Education
(Scotland) Act 1980.

63E  Section 63D application: supplementary

(1) A section 63D application may—

(a) be made in relation to study or training of any description (subject to
section 63D(3) and (4) and regulations under section 63D(2));

(b) relate to more than one description of study or training.

(2) The study or training may (in particular) be study or training that (if undertaken)—
(a) would be undertaken on the employer's premises or elsewhere (including at
the employee's home);
(b) would be undertaken by the employee while performing the duties of the
employee's employment or separately;
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(c) would be provided or supervised by the employer or by someone else;
(d) would be undertaken without supervision;
(¢) would be undertaken within or outside the United Kingdom.

(3) The study or training need not be intended to lead to the award of a qualification to
the employee.

(4) A section 63D application must—
(a) give the following details of the proposed study or training—
(i) its subject matter;
(i1) where and when it would take place;
(ii1) who would provide or supervise it;
(iv) what qualification (if any) it would lead to;
(b) explain how the employee thinks the proposed study or training would
improve—
(i) the employee's effectiveness in the employer's business, and
(i) the performance of the employer's business;

(c) contain information of any other description specified by the Secretary of
State in regulations.

(5) The Secretary of State may make regulations about—
(a) the form of a section 63D application;

(b) when a section 63D application is to be taken to be received for the purposes
of this Part.

63F Employer's duties in relation to application

(1) Subsections (4) to (7) apply if—
(a) an employer receives a section 63D application (the “current application”)
from an employee, and
(b) during the relevant 12 month period the employer has not received another
section 63D application (an “earlier application”) from the employee.

(2) The “relevant 12 month period” is the 12 month period ending with the day on which
the employer receives the current application.

(3) The Secretary of State may make regulations about circumstances in which, at an
employee's request, an employer is to be required to ignore an earlier application for
the purposes of subsection (1).

(4) The employer must deal with the application in accordance with regulations made
by the Secretary of State.

(5) The employer may refuse a section 63D application only if the employer thinks
that one or more of the permissible grounds for refusal applies in relation to the
application.

(6) The employer may refuse part of a section 63D application only if the employer
thinks that one or more of the permissible grounds for refusal applies in relation to
that part.

(7) The permissible grounds for refusal are—
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a) that the proposed study or training to which the application, or the part in
y g
question, relates would not improve—

(1) the employee's effectiveness in the employer's business, or
(i) the performance of the employer's business;

(b) the burden of additional costs;

(c) detrimental effect on ability to meet customer demand;

(d) inability to re-organise work among existing staff;

(e) inability to recruit additional staff;

(f) detrimental impact on quality;

(g) detrimental impact on performance;

(h) insufficiency of work during the periods the employee proposes to work;

(i) planned structural changes;

(j) any other grounds specified by the Secretary of State in regulations.

63G  Regulations about dealing with applications

(1) Regulations under section 63F(4) may, in particular, include provision—

(a) forthe employee to have a right to be accompanied by a person of a specified
description when attending meetings held in relation to a section 63D
application in accordance with any such regulations;

(b) for the postponement of such a meeting if the employee's companion under
paragraph (a) is not available to attend it;

(c) in relation to companions under paragraph (a), corresponding to
section 10(6) and (7) of the Employment Relations Act 1999 (right to paid
time off to act as companion, etc.);

(d) in relation to the rights under paragraphs (a) to (c), for rights to complain
to an employment tribunal and not to be subjected to a detriment, and about
unfair dismissal;

(e) for section 63D applications to be treated as withdrawn in specified
circumstances.

(2) In this section “specified” means specified in the regulations.

63H  Employee's duties in relation to agreed study or training

(1) This section applies if an employer has agreed to a section 63D application, or part
of a section 63D application, made by an employee in relation to particular study or
training (the “agreed study or training”).

(2) The employee must inform the employer if the employee—
(a) fails to start the agreed study or training;
(b) fails to complete the agreed study or training;

(¢) undertakes, or proposes to undertake, study or training that differs from
the agreed study or training in any respect (including those specified in
section 63E(4)(a)).

(3) The Secretary of State may make regulations about the way in which the employee
is to comply with the duty under subsection (2).
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631  Complaints to employment tribunals

(1) An employee who makes a section 63D application may present a complaint to an
employment tribunal that—
(a) the employer has failed to comply with section 63F(4), (5) or (6), or
(b) the employer's decision to refuse the application, or part of it, is based on
incorrect facts.

This is subject to the following provisions of this section.

(2) No complaint under this section may be made in respect of a section 63D application
which has been disposed of by agreement or withdrawn.

(3) In the case of a section 63D application that has not been disposed of by agreement
or withdrawn, a complaint under this section may only be made if the employer—

(a) notifies the employee of a decision to refuse the application (or part of it)
on appeal, or

(b) commits a breach of regulations under section 63F(4), where the breach is
of a description specified by the Secretary of State in regulations.

0 complaint under this section may be made 1n respect of failure to com wit
4)N plaint under thi i y be made in respect of fail ply with
provision included in regulations under section 63F(4) because of—

(a) section 63G(1)(a) or (b), if provision is included in regulations under
section 63F(4) by virtue of section 63G(1)(d), or

(b) section 63G(1)(c).

(5) An employment tribunal may not consider a complaint under this section unless the
complaint is presented—

(a) before the end of the period of three months beginning with the relevant
date, or

(b) within any further period that the tribunal considers reasonable, if the
tribunal is satisfied that it was not reasonably practicable for the complaint
to be presented before the end of that period of three months.

(6) The relevant date is—

(a) in the case of a complaint permitted by subsection (3)(a), the date on which
the employee is notified of the decision on the appeal;

(b) in the case of a complaint permitted by subsection (3)(b), the date on which
the breach was committed.

63J Remedies

(1) If an employment tribunal finds a complaint under section 631 well-founded it must
make a declaration to that effect and may—

(a) make an order for reconsideration of the section 63D application;
(b) make an award of compensation to be paid by the employer to the employee.

(2) The amount of any compensation must be the amount the tribunal considers just and
equitable in all the circumstances, but must not exceed the permitted maximum.

(3) The permitted maximum is the number of weeks' pay specified by the Secretary of
State in regulations.
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(4) If an employment tribunal makes an order under subsection (1)(a), section 63F and
regulations under that section apply as if the application had been received on the
date of the order (instead of on the date it was actually received).

63K  Supplementary

Regulations under this Part may make different provision for different cases.]

PART VII BRaYARN]

SUSPENSION FROM WORK

Suspension on medical grounds

64 Right to remuneration on suspension on medical grounds.

(1) An employee who is suspended from work by his employer on medical grounds is
entitled to be paid by his employer remuneration while he is so suspended for a period
not exceeding twenty-six weeks.

(2) For the purposes of this Part an employee is suspended from work on medical grounds
if he is suspended from work in consequence of—

(a) a requirement imposed by or under a provision of an enactment or of an
instrument made under an enactment, or

(b) a recommendation in a provision of a code of practice issued or approved
under section 16 of the ¥**Health and Safety at Work etc. Act 1974,

and the provision is for the time being specified in subsection (3).

(3) The provisions referred to in subsection (2) are—
Regulation 16 of the ™*Control of Lead at Work Regulations 1980,
Regulation 16 of the Y**[onising Radiations Regulations 1985, and

Regulation 11 of the Y**Control of Substances Hazardous to Health Regulations
1988.

(4) The Secretary of State may by order add provisions to or remove provisions from the
list of provisions specified in subsection (3).

(5) For the purposes of this Part an employee shall be regarded as suspended from work
on medical grounds only if and for so long as he—

(a) continues to be employed by his employer, but

(b) isnotprovided with work or does not perform the work he normally performed
before the suspension.

Marginal Citations
M32 1974 c. 37.
M33 S.1. 1980/1248.
M34 S.1. 1985/1333.
M35 S.1. 1988/1657.
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65 Exclusions from right to remuneration.

(1) An employee is not entitled to remuneration under section 64 unless he has been
continuously employed for a period of not less than one month ending with the day
before that on which the suspension begins.

(2) An employee who is employed—
(a) under a contract for a fixed term of three months or less, or

(b) under a contract made in contemplation of the performance of a specific task
which is not expected to last for more than three months,

is not entitled to remuneration under section 64 unless he has been continuously
employed for a period of more than three months ending with the day before that on
which the suspension begins.

(3) An employee is not entitled to remuneration under section 64 in respect of any
period during which he is incapable of work by reason of disease or bodily or mental
disablement.

(4) An employee is not entitled to remuneration under section 64 in respect of any period
if—

(a) his employer has offered to provide him with suitable alternative work during
the period (whether or not it is work which the employee is under his contract,
or was under the contract in force before the suspension, employed to perform)
and the employee has unreasonably refused to perform that work, or

(b) he does not comply with reasonable requirements imposed by his employer
with a view to ensuring that his services are available.

Suspension on maternity grounds

66 Meaning of suspension on maternity grounds.

(1) For the purposes of this Part an employee is suspended from work on maternity
grounds if, in consequence of any relevant requirement or relevant recommendation,
she is suspended from work by her employer on the ground that she is pregnant, has
recently given birth or is breastfeeding a child.

(2) In subsection (1)—

“relevant requirement” means a requirement imposed by or under a
specified provision of an enactment or of an instrument made under an
enactment, and

“relevant recommendation” means a recommendation in a specified
provision of a code of practice issued or approved under section 16 of the
YWSHealth and Safety at Work etc. Act 1974;

and in this subsection “specified provision” means a provision for the time being
specified in an order made by the Secretary of State under this subsection.

(3) For the purposes of this Part an employee shall be regarded as suspended from work
on maternity grounds only if and for so long as she—
(a) continues to be employed by her employer, but
(b) is not provided with work or (disregarding alternative work for the purposes
of section 67) does not perform the work she normally performed before the
suspension.
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Modifications etc. (not altering text)

C20 Ss. 66-68, 70-71,92-93, Pt. X (ss. 94-134) modified (E.W.) (2.3.1998) by S.I. 1998/218, art. 3, Sch.
(which S.I. was revoked (1.9.1999) by S.I. 1999/2256, art. 1(2))

C21 Ss. 66-68 modified (E.W.) (1.9.1999) by S.I. 1999/2256, art. 3, Sch.

C22 Ss. 66-68 modified (E.) (1.9.2003) by The Education (Modification of Enactments Relating to
Employment) (England) Order 2003 (S.1. 2003/1964), art. 3, Sch.

C23 Ss. 66-68 modified (W.) (12.5.2006) by The Education (Modification of Enactments Relating to
Employment) (Wales) Order 2006 (S.1. 2006/1073), arts. 1(1), 3, {Sch. }

Marginal Citations
M36 1974 c. 37.

67 Right to offer of alternative work.

(1) Where an employer has available suitable alternative work for an employee, the
employee has a right to be offered to be provided with the alternative work before
being suspended from work on maternity grounds.

(2) For alternative work to be suitable for an employee for the purposes of this section—

(a) the work must be of a kind which is both suitable in relation to her and
appropriate for her to do in the circumstances, and

(b) the terms and conditions applicable to her for performing the work, if
they differ from the corresponding terms and conditions applicable to her
for performing the work she normally performs under her contract of
employment, must not be substantially less favourable to her than those
corresponding terms and conditions.

Modifications etc. (not altering text)

C24 Ss. 66-68, 70-71, 92-93, Pt. X (ss. 94-134) modified (E.W.) (2.3.1998) by S.I. 1998/218, art. 3, Sch.
(which S.I. was revoked (1.9.1999) by S.I. 1999/2256, art. 1(2))

C25 Ss. 66-68 modified (E.W.) (1.9.1999) by S.I. 1999/2256, art. 3, Sch.

C26 Ss. 66-68 modified (E.) (1.9.2003) by The Education (Modification of Enactments Relating to
Employment) (England) Order 2003 (S.1. 2003/1964), art. 3, Sch.

C27 Ss. 66-68 modified (W.) (12.5.2006) by The Education (Modification of Enactments Relating to
Employment) (Wales) Order 2006 (S.I. 2006/1073), arts. 1(1), 3, {Sch. }

68 Right to remuneration.

(1) An employee who is suspended from work on maternity grounds is entitled to be paid
remuneration by her employer while she is so suspended.

(2) An employee is not entitled to remuneration under this section in respect of any period
if—
(a) her employer has offered to provide her during the period with work which is
suitable alternative work for her for the purposes of section 67, and
(b) the employee has unreasonably refused to perform that work.
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Modifications etc. (not altering text)

C28 Ss. 66-68, 70-71,92-93, Pt. X (ss. 94-134) modified (E.W.) (2.3.1998) by S.I. 1998/218, art. 3, Sch.
(which S.I. was revoked (1.9.1999) by S.I. 1999/2256, art. 1(2))

C29 Ss. 66-68 modified (E.W.) (1.9.1999) by S.I. 1999/2256, art. 3, Sch.

C30 Ss. 66-68 modified (E.) (1.9.2003) by The Education (Modification of Enactments Relating to
Employment) (England) Order 2003 (S.1. 2003/1964), art. 3, Sch.

C31 Ss. 66-68 modified (W.) (12.5.2006) by The Education (Modification of Enactments Relating to
Employment) (Wales) Order 2006 (S.1. 2006/1073), arts. 1(1), 3, {Sch. }

VALID FROM 01/10/2011

["PEnding the supply of an agency worker on maternity grounds

Textual Amendments
F43 Ss. 68A-68D and heading inserted (1.10.2011) by The Agency Workers Regulations 2010 (S.1.
2010/93), reg. 25, Sch. 2 para. 12

68A Meaning of ending the supply of an agency worker on maternity grounds
+W+S

(1) For the purposes of this Part the supply of an agency worker to a hirer
is ended on maternity grounds if, in consequence of action taken pursuant to a
provision listed in subsection (2), the supply of the agency worker to the hirer is
ended on the ground that she is pregnant, has recently given birth or is breastfeeding
achild. (2) The provisions are—

(a) regulations 8(3) or 9(2) of the Merchant Shipping and Fishing Vessels

(Health and Safety at Work) Regulations 1997;

(b) regulation 16A(2) or 17A of the Management of Health and Safety at Work
Regulations 1999; or

(c) regulation 20 of the Conduct of Employment Agencies and Employment
Businesses Regulations 2003.

68B Right to offer of alternative work

(1) Where the supply of an agency worker to a hirer is ended on maternity
grounds and the temporary work agency has available suitable alternative work, the
agency worker has a right to be offered to be proposed for such alternative work.

(2) For alternative work to be suitable for an agency worker for the purposes
of this section—

(a) the work must be of a kind which is both suitable in relation to her and
appropriate for her to do in the circumstances, and

(b) the terms and conditions applicable to her whilst performing the work,
if they differ from the corresponding terms and conditions which would
have applied to her but for the fact that the supply of the agency worker to
the hirer was ended on maternity grounds, must not be substantially less
favourable to her than those corresponding terms and conditions.
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(3) Subsection (1) does not apply—

(a) where the agency worker has confirmed in writing that she no longer
requires the work-finding services of the temporary work agency, or

(b) Dbeyond the original intended duration, or likely duration, whichever is the
longer, of the assignment which ended when the supply of the agency
worker to the hirer was ended on maternity grounds.

68C Right to remuneration

(1) Where the supply of an agency worker to a hirer is ended on maternity
grounds, that agency worker is entitled to be paid remuneration by the temporary
work agency. (2) An agency worker is not entitled to remuneration under this
section in respect of any period if—

(a) the temporary work agency has—

(i) offered to propose the agency worker to a hirer that has alternative
work available which is suitable alternative work for her for the
purposes of section 68B, or

(ii) proposed the agency worker to a hirer that has such suitable
alternative work available, and that hirer has agreed to the supply
of that agency worker, and

(b) the agency worker has unreasonably refused that offer or to perform that

work.

(3) Nothing in this section imposes a duty on the temporary work agency to pay
remuneration beyond the original intended duration, or likely duration, whichever
is the longer, of the assignment which ended when the supply of the agency worker
to the hirer was ended on maternity grounds.

68D  Agency workers: supplementary

(1) Without prejudice to any other duties of the hirer or temporary work agency
under any enactment or rule of law sections 68A, 68B and 68C do not apply where
the agency worker—

(a) has not completed the qualifying period, or

(b) is no longer entitled to the rights conferred by regulation 5 of the Agency
Workers Regulations 2010 pursuant to regulation 8(a) or (b) of those
Regulations.

(2) Nothing in those sections imposes a duty on the hirer or temporary work
agency beyond the original intended duration, or likely duration of the assignment,
whichever is the longer.  (3) Those sections do not apply where sections 66 to 68
apply. (4) In this section and sections 68A to 68C the following have the same
meaning as in the Agency Workers Regulations 2010—

“agency worker”
“assignment”;

“hirer”;

“qualifying period”;
“temporary work agency”.|
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69

General

Calculation of remuneration.

(1) The amount of remuneration payable by an employer to an employee under section 64
or 68 is a week’s pay in respect of each week of the period of suspension; and if in
any week remuneration is payable in respect of only part of that week the amount of
a week’s pay shall be reduced proportionately.

(2) A right to remuneration under section 64 or 68 does not affect any right of an employee
in relation to remuneration under the employee’s contract of employment (“‘contractual
remuneration”).

(3) Any contractual remuneration paid by an employer to an employee in respect of any
period goes towards discharging the employer’s liability under section 64 or 68 in
respect of that period; and, conversely, any payment of remuneration in discharge of
an employer’s liability under section 64 or 68 in respect of any period goes towards
discharging any obligation of the employer to pay contractual remuneration in respect
of that period.

VALID FROM 01/10/2011

[*“69A Calculation of remuneration (agency workers)

() The amount of remuneration payable by a temporary work agency to an agency
worker under section 68C is a week's pay in respect of each week for which
remuneration is payable in accordance with section 68C; and if in any week
remuneration is payable in respect of only part of that week the amount of a week's
pay shall be reduced proportionately.

() A right to remuneration under section 68C does not affect any right of the agency
worker in relation to remuneration under the contract with the temporary work
agency (“contractual remuneration”).

() Any contractual remuneration paid by the temporary work agency to an agency
worker in respect of any period goes towards discharging the temporary work
agency's liability under section 68C in respect of that period; and, conversely, any
payment of remuneration in discharge of a temporary work agency's liability under
section 68C in respect of any period goes towards discharging any obligation of the
temporary work agency to pay contractual remuneration in respect of that period.

() For the purposes of subsection (1), a week's pay is the weekly amount that would
have been payable to the agency worker for performing the work, according to the
terms of the contract with the temporary work agency, but for the fact that the supply
of the agency worker to the hirer was ended on maternity grounds.

() Expressions used in this section and sections 68A to 68C have the same meaning as
in those sections (see section 68D).]
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Textual Amendments
F44 S. 69A inserted (1.10.2011) by The Agency Workers Regulations 2010 (S.1. 2010/93), Reg. 25, Sch. 2
para. 13

70 Complaints to [““employment tribunals].

(1) An employee may present a complaint to an [***employment tribunal] that his or

her employer has failed to pay the whole or any part of remuneration to which the
employee is entitled under section 64 or 68.

(2) An ["*employment tribunal] shall not consider a complaint under subsection (1)
relating to remuneration in respect of any day unless it is presented—

(a) before the end of the period of three months beginning with that day, or

(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented within that period of three months.

(3) Where an [*“employment tribunal] finds a complaint under subsection (1) well-
founded, the tribunal shall order the employer to pay the employee the amount of
remuneration which it finds is due to him or her.

(4) An employee may present a complaint to an [**employment tribunal] that in

contravention of section 67 her employer has failed to offer to provide her with work.

(5) An [**employment tribunal] shall not consider a complaint under subsection (4) unless
it is presented—

(a) before the end of the period of three months beginning with the first day of
the suspension, or

(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented within that period of three months.

(6) Where an [*employment tribunal] finds a complaint under subsection (4) well-
founded, the tribunal may make an award of compensation to be paid by the employer
to the employee.

(7) The amount of the compensation shall be such as the tribunal considers just and
equitable in all the circumstances having regard to—
(a) the infringement of the employee’s right under section 67 by the failure on the
part of the employer to which the complaint relates, and

(b) any loss sustained by the employee which is attributable to that failure.

Textual Amendments
F45 Words in s. 70(1)-(6) and sidenote to s. 70 substituted (1.8.1998) by 1998 c. &, s. 1(2)(a)(b) (with s.
16(2)); S.I. 1998/1658, art. 2(1), Sch. 1

Modifications etc. (not altering text)
C32  Ss. 66-68, 70-71,92-93, Pt. X (ss. 94-134) modified (E.W.) (2.3.1998) by S.I. 1998/218, art. 3, Sch.
(which S.I. was revoked (1.9.1999) by S.I. 1999/2256, art. 1(2))
C33 S. 70 modified (E.W.) (1.9.1999) by S.I. 1999/2256, art. 3, Sch.
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C34 S. 70 modified (E.) (1.9.2003) by The Education (Modification of Enactments Relating to
Employment) (England) Order 2003 (S.1. 2003/1964), art. 3, Sch.

C35 Ss. 70, 71 modified (W.) (12.5.2006) by The Education (Modification of Enactments Relating to
Employment) (Wales) Order 2006 (S.1. 2006/1073), arts. 1(1), 3, {Sch. }

VALID FROM 01/10/2011

[F““70A Complaints to employment tribunals: agency workers

() An agency worker may present a complaint to an employment tribunal that the
temporary work agency has failed to pay the whole or any part of remuneration to
which the agency worker is entitled under section 68C.

() An employment tribunal shall not consider a complaint under subsection (1) relating
to remuneration in respect of any day unless it is presented—

(a) Dbefore the end of the period of three months beginning with the day on which
the supply of the agency worker to a hirer was ended on maternity grounds,
or

(b) within such further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for the complaint
to be presented within that period of three months.

() Where an employment tribunal finds a complaint under subsection (1) well-founded,
the tribunal shall order the temporary work agency to pay the agency worker the
amount of remuneration which it finds is due to her.

() An agency worker may present a complaint to an employment tribunal that in
contravention of section 68B the temporary work agency has failed to offer to
propose the agency worker to a hirer that has suitable alternative work available.

() An employment tribunal shall not consider a complaint under subsection (4) unless
it is presented—

(a) before the end of the period of three months beginning with the day on which
the supply of the agency worker to a hirer was ended on maternity grounds,
or

(b) within such further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for the complaint
to be presented within that period of three months.

() Where an employment tribunal finds a complaint under subsection (4) well-founded,
the tribunal shall order the temporary work agency to pay the agency worker the
amount of compensation which it finds is due to her.

() The amount of the compensation shall be such as the tribunal considers just and
equitable in all the circumstances having regard to—
(a) the infringement of the agency worker's right under section 68B by the
failure on the part of the temporary work agency to which the complaint
relates, and

(b) any loss sustained by the agency worker which is attributable to that failure.

() Expressions used in this section and sections 68A to 68C have the same meaning as
in those sections (see section 68D).]
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Textual Amendments
F46 S. 70A inserted (1.10.2011) by The Agency Workers Regulations 2010 (S.1. 2010/93), reg. 25, Sch. 2

para. 14

PART VIII gogatas

MATERNITY RIGHTS

General right to maternity leave

71 General right to maternity leave.

(1) An employee who is absent from work at any time during her maternity leave period
is (subject to sections 74 and 75) entitled to the benefit of the terms and conditions of
employment which would have been applicable to her if she had not been absent (and
had not been pregnant or given birth to a child).

(2) Subsection (1) does not confer any entitlement to remuneration.

Modifications etc. (not altering text)
C36 Ss. 66-68, 70-71, 92-93, Pt. X (ss. 94-134) modified (E.W.) (2.3.1998) by S.I. 1998/218, art. 3, Sch.
(which S.I. was revoked (1.9.1999) by S.I. 1999/2256, art. 1(2))
C37 S.71 modified (E.W.) (1.9.1999) by S.I. 1999/2256, art. 3, Sch.

72 Commencement of maternity leave period.

(1) Subject to subsection (2), an employee’s maternity leave period commences with the
earlier of—

(a) the date which, in accordance with section 74(1) to (3), she notifies to her
employer as the date on which she intends her period of absence from work
in exercise of the right conferred by section 71 to commence, and

(b) the first day after the beginning of the sixth week before the expected week
of childbirth on which she is absent from work wholly or partly because of
pregnancy.

(2) Where the employee’s maternity leave period has not commenced by virtue of
subsection (1) when childbirth occurs, her maternity leave period commences with the
day on which childbirth occurs.

(3) The Secretary of State may by order vary subsections (1) and (2).

73 Duration of maternity leave period.

(1) Subject to subsections (2) and (3), an employee’s maternity leave period continues for
the period of fourteen weeks from its commencement or until the birth of the child,
if later.
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(2) Subject to subsection (3), where any requirement imposed by or under any relevant
statutory provision prohibits the employee from working for any period after the end
of the period mentioned in subsection (1) by reason of her having recently given birth,
her maternity leave period continues until the end of that later period.

(3) Where the employee is dismissed after the commencement of her maternity leave
period but before the time when (apart from this subsection) that period would end,
the period ends at the time of the dismissal.

(4) In subsection (2) “relevant statutory provision” means a provision of—
(a) an enactment, or
(b) an instrument made under an enactment,

other than a provision for the time being specified in an order made under
section 66(2).

(5) The Secretary of State may by order vary subsections (1) to (4).

Requirement to notify commencement of leave.

(1) Subject to subsections (4) and (5), an employee does not have the right conferred by
section 71 unless she notifies her employer of the date on which she intends her period
of absence from work in exercise of the right to commence.

(2) No date occurring before the beginning of the eleventh week before the expected week
of childbirth may be notified under subsection (1).

(3) Notification under subsection (1) shall be given by an employee—

(a) not less than twenty-one days before the date on which she intends her period
of absence from work in exercise of the right conferred by section 71 to
commence, or

(b) if that is not reasonably practicable, as soon as is reasonably practicable.

(4) Where an employee’s maternity leave period commences with the first day after the
beginning of the sixth week before the expected week of childbirth on which she is
absent from work wholly or partly because of pregnancy—

(a) subsection (1) does not require her to notify her employer of the date specified
in that subsection, but

(b) (whether or not she has notified him of that date) she does not have
the right conferred by section 71 unless she notifies him as soon as is
reasonably practicable that she is absent from work wholly or partly because
of pregnancy.

(5) Where an employee’s maternity leave period commences with the day on which
childbirth occurs—
(a) subsection (1) does not require her to notify her employer of the date specified
in that subsection, but
(b) (whether or not she has notified him of that date) she does not have the
right conferred by section 71 unless she notifies him as soon as is reasonably
practicable after the birth that she has given birth.

(6) Any notification required by this section shall, if the employer so requests, be given
in writing.
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Requirement to notify pregnancy etc.

(1) An employee does not have the right conferred by section 71 unless at least twenty-
one days before her maternity leave period commences or, if that is not reasonably
practicable, as soon as is reasonably practicable, she informs her employer in writing
of—

(a) her pregnancy, and
(b) the expected week of childbirth,

or, if childbirth has occurred, of the date on which it occurred.

(2) An employee does not have the right conferred by section 71 unless, if requested to
do so by her employer, she produces for his inspection a certificate from—

(a) aregistered medical practitioner, or
(b) aregistered midwife,
stating the expected week of childbirth.

Requirement to notify return during maternity leave period.

(1) An employee who intends to return to work earlier than the end of her maternity leave
period shall give to her employer not less than seven days’ notice of the date on which
she intends to return.

(2) If an employee attempts to return to work earlier than the end of her maternity
leave period without complying with subsection (1), her employer shall be entitled to
postpone her return to a date such as will secure, subject to subsection (3), that he has
seven days’ notice of her return.

(3) An employer is not entitled under subsection (2) to postpone an employee’s return to
work to a date after the end of her maternity leave period.

(4) If an employee whose return to work has been postponed under subsection (2) has
been notified that she is not to return to work before the date to which her return was
postponed, the employer is under no contractual obligation to pay her remuneration
until the date to which her return was postponed if she returns to work before that date.

Redundancy during maternity leave period.

(1) This section applies where during an employee’s maternity leave period it is not
practicable by reason of redundancy for the employer to continue to employ her under
her existing contract of employment.

(2) Where there is a suitable available vacancy, the employee is entitled to be offered
(before the ending of her employment under her existing contract) alternative
employment with her employer or his successor, or an associated employer, under
a new contract of employment which complies with subsection (3) (and takes effect
immediately on the ending of her employment under the previous contract).

(3) The new contract of employment must be such that—
(a) the work to be done under it is of a kind which is both suitable in relation to
the employee and appropriate for her to do in the circumstances, and
(b) its provisions as to the capacity and place in which she is to be employed, and
as to the other terms and conditions of her employment, are not substantially
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less favourable to her than if she had continued to be employed under the
previous contract.

78 Contractual rights to maternity leave.

(1) An employee who has both the right to maternity leave under section 71 and another
right to maternity leave (under a contract of employment or otherwise) may not
exercise the two rights separately but may, in taking maternity leave, take advantage
of whichever right is, in any particular respect, the more favourable.

(2) The provisions of sections 72 to 77 apply, subject to any modifications necessary to
give effect to any more favourable contractual terms, to the exercise of the composite
right described in subsection (1) as they apply to the exercise of the right under
section 71.

Right to return to work

79 Right to return to work.

(1) An employee who—
(a) has the right conferred by section 71, and

(b) has, at the beginning of the eleventh week before the expected week of
childbirth, been continuously employed for a period of not less than two years,

also has the right to return to work at any time during the period beginning at the end
of her maternity leave period and ending twenty-nine weeks after the beginning of the
week in which childbirth occurs.

(2) An employee’s right to return to work under this section is the right to return to work
with the person who was her employer before the end of her maternity leave period,
or (where appropriate) his successor, in the job in which she was then employed—

(a) on terms and conditions as to remuneration not less favourable than those
which would have been applicable to her had she not been absent from work
at any time since the commencement of her maternity leave period,

(b) with her seniority, pension rights and similar rights as they would have been if
the period or periods of her employment prior to the end of her maternity leave
period were continuous with her employment following her return to work
(but subject to the requirements of paragraph 5 of Schedule 5 to the Y’Social
Security Act 1989 (credit for the period of absence in certain cases)), and

(c) otherwise on terms and conditions not less favourable than those which would

have been applicable to her had she not been absent from work after the end
of her maternity leave period.

(3) The Secretary of State may by order vary the period of two years specified in
subsection (1) or that period as varied by an order under this subsection.

Marginal Citations
M37 1989 c. 24.
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80 Requirement to notify return.

(1) An employee does not have the right conferred by section 79 unless she includes with
the information required by section 75(1) the information that she intends to exercise
the right.

(2) Where, not earlier than twenty-one days before the end of her maternity leave period,
an employee is requested in accordance with subsection (3) by her employer, or a
successor of his, to give him written confirmation that she intends to exercise the right
conferred by section 79, the employee is not entitled to that right unless she gives the
requested confirmation—

(a) within fourteen days of receiving the request, or
(b) ifthat is not reasonably practicable, as soon as is reasonably practicable.

(3) A request under subsection (2) shall be—
(a) made in writing, and
(b) accompanied by a written statement of the effect of that subsection.

81 Redundancy before return. [ RaY4n}

(1) This section applies where an employee has the right conferred by section 79 but it
is not practicable by reason of redundancy for the employer to permit her to return in
accordance with that right.

(2) Where there is a suitable available vacancy, the employee is entitled to be offered
alternative employment with her employer or his successor, or an associated employer,
under a new contract of employment which complies with subsection (3).

(3) The new contract of employment must be such that—

(a) the work to be done under it is of a kind which is both suitable in relation to
the employee and appropriate for her to do in the circumstances, and

(b) its provisions as to the capacity and place in which she is to be employed, and
as to the other terms and conditions of her employment, are not substantially
less favourable to her than if she had returned to work pursuant to the right
conferred by section 79.

82 Exercise of right to return.

(1) An employee shall exercise the right conferred by section 79 by giving written notice
to the employer (who may be her employer before the end of her maternity leave period
or a successor of his) at least twenty-one days before the day on which she proposes
to return of her proposal to return on that day (the “notified day of return”).

(2) An employer may postpone an employee’s return to work until a date not more than
four weeks after the notified day of return if he notifies her before that day that for
specified reasons he is postponing her return until that date; and, accordingly, she will
be entitled to return to work with him on that date.

(3) An employee to whom subsection (4) applies may—

(a) postpone her return to work until a date not more than four weeks after the
notified day of return (even if that date falls after the end of the period of
twenty-nine weeks beginning with the week in which childbirth occurred),
and
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(b) where no day of return has been notified to the employer, extend the
time during which she may exercise her right to return in accordance with
subsection (1), so that she returns to work not more than four weeks after the
end of that period of twenty-nine weeks.

(4) This subsection applies to an employee if she gives to her employer, before the notified
day of return (or the end of the period of twenty-nine weeks), a certificate from a
registered medical practitioner stating that by reason of disease or bodily or mental
disablement she will be incapable of work on the notified day of return (or at the end
of that period).

(5) Where an employee has once exercised a right of postponement or extension under
subsection (3), she is not entitled again to exercise a right of postponement or extension
under that subsection in connection with the same return to work.

(6) If an employee has notified a day of return but there is an interruption of work (whether
due to industrial action or some other reason) which renders it unreasonable to expect
the employee to return to work on the notified day of return, she may instead return to
work when work resumes after the interruption or as soon as reasonably practicable
afterwards.

(7) Where in the case of an employee who has not already notified a day of return—

(a) there is an interruption of work (whether due to industrial action or some other
reason) which renders it unreasonable to expect the employee to return to work
before the end of the period of twenty-nine weeks beginning with the week in
which childbirth occurred, or which appears likely to have that effect, and

(b) in consequence, the employee does not notify a day of return,

the employee may exercise her right to return in accordance with subsection (1) so that
she returns to work at any time before the end of the period of twenty-eight days after
the end of the interruption even though that means that she returns to work outside
the period of twenty-nine weeks.

(8) Where an employee has exercised the right under subsection (3)(b) to extend the period
during which she may exercise her right to return, subsection (7) applies as if for
the reference to the end of the period of twenty-nine weeks there were substituted a
reference to the end of the further period of four weeks after the end of that period.

(9) Where in the case of an interruption of work an employee has refrained from notifying
the day of return in the circumstances described in subsection (7), subsection (3)(b)
applies as if for the reference to the end of the period of twenty-nine weeks there were
substituted a reference to the end of the period of twenty-eight days after the end of
the interruption of work.

Notified day of return.

(1) Subject to subsection (2), in this Act “notified day of return” shall be construed in
accordance with section 82(1).

(2) Where—
(a) anemployee’s return is postponed under subsection (2) or (3)(a) of section 82,
or
(b) the employee returns to work on a day later than the notified day of return in
the circumstances described in subsection (6) of that section,
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then, subject to subsection (5) of that section, references in subsections (2), (3)(a) and
(6) of that section and the following provisions of this Act to the notified day of return
shall be construed as references to the day to which the return is postponed or that
later day.

84 Employee dismissed at or after end of maternity leave period.

(1) This section applies where an employee has the right to return to work conferred by
section 79 and either—
(a) her maternity leave period ends by reason of dismissal, or
(b) she is dismissed after the end of her maternity leave period, otherwise than in
the course of attempting to return to work in accordance with her contract in
circumstances in which section 85 applies.

(2) Where this section applies, the right conferred by section 79 is exercisable only on the
employee repaying any compensation for unfair dismissal, or redundancy payment,
paid in respect of the dismissal if the employer requests repayment.

85 Contractual rights to return.

(1) An employee who has both the right to return to work conferred by section 79 and
another right to return to work after absence because of pregnancy or childbirth (under
a contract of employment or otherwise) may not exercise the two rights separately
but may, in returning to work, take advantage of whichever right is, in any particular
respect, the more favourable.

(2) Sections 79 and 81 to 84, and the provisions of the following Parts of this Act relating
to the right conferred by section 79 (other than section 137(2)), apply, subject to any
modifications necessary to give effect to any more favourable contractual terms, to
the exercise of the composite right described in subsection (1) as they apply to the
exercise of the right conferred by section 79.

VALID FROM 06/04/2003

[""PART 8A

FLEXIBLE WORKING

Textual Amendments
F47 Pt. 8A inserted (6.4.2003) by Employment Act 2002 (c. 22), s. 47(2); S.I. 2002/2866, art. 2(3),
Sch. 1 Pt. 3

80F  Statutory right to request contract variation

(1) A qualifying employee may apply to his employer for a change in his terms and
conditions of employment if—
(a) the change relates to—
(i) the hours he is required to work,
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(i1) the times when he is required to work,

(iii) where, as between his home and a place of business of his employer,
he is required to work, or

(iv) such other aspect of his terms and conditions of employment as the
Secretary of State may specify by regulations, and

(b) his purpose in applying for the change is to enable him to care for someone
who, at the time of application, is a child in respect of whom he satisfies
such conditions as to relationship as the Secretary of State may specify by
regulations.

(2) An application under this section must—
(a) state that it is such an application,

(b) specify the change applied for and the date on which it is proposed the change
should become effective,

(c) explain what effect, if any, the employee thinks making the change applied
for would have on his employer and how, in his opinion, any such effect
might be dealt with, and

(d) explain how the employee meets, in respect of the child concerned, the
conditions as to relationship mentioned in subsection (1)(b).

(3) An application under this section must be made before the fourteenth day before the
day on which the child concerned reaches the age of six or, if disabled, eighteen.

(4) If an employee has made an application under this section, he may not make a further
application under this section to the same employer before the end of the period of
twelve months beginning with the date on which the previous application was made.

(5) The Secretary of State may by regulations make provision about—
(a) the form of applications under this section, and
(b) when such an application is to be taken as made.

(6) The Secretary of State may by order substitute a different age for the first of the ages
specified in subsection (3).

(7) In subsection (3), the reference to a disabled child is to a child who is entitled to a
disability living allowance within the meaning of section 71 of the Social Security
Contributions and Benefits Act 1992 (c. 4).

(8) For the purposes of this section, an employee is—
(a) a qualifying employee if he—
(i) satisfies such conditions as to duration of employment as the
Secretary of State may specify by regulations, and
(ii) is not an agency worker;
(b) an agency worker if he is supplied by a person (“the agent”) to do work
for another (“the principal”) under a contract or other arrangement made
between the agent and the principal.

80G  Employer’s duties in relation to application under section 80F

(1) An employer to whom an application under section 80F is made—

(a) shall deal with the application in accordance with regulations made by the
Secretary of State, and
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(b) shall only refuse the application because he considers that one or more of
the following grounds applies—

(1) the burden of additional costs,
(i1) detrimental effect on ability to meet customer demand,
(iii) inability to re-organise work among existing staff,
(iv) inability to recruit additional staff,
(v) detrimental impact on quality,
(vi) detrimental impact on performance,

(vii) insufficiency of work during the periods the employee proposes to
work,

(viii) planned structural changes, and

(ix) such other grounds as the Secretary of State may specify by
regulations.

(2) Regulations under subsection (1)(a) shall include—
(a) provision for the holding of a meeting between the employer and the
employee to discuss an application under section 80F within twenty eight

days after the date the application is made;

(b) provision for the giving by the employer to the employee of notice of his
decision on the application within fourteen days after the date of the meeting
under paragraph (a);

(c) provision for notice under paragraph (b) of a decision to refuse the
application to state the grounds for the decision;

(d) provision for the employee to have a right, if he is dissatisfied with the
employer’s decision, to appeal against it within fourteen days after the date
on which notice under paragraph (b) is given;

(e) provision about the procedure for exercising the right of appeal under
paragraph (d), including provision requiring the employee to set out the
grounds of appeal;

(f) provision for notice under paragraph (b) to include such information as the
regulations may specify relating to the right of appeal under paragraph (d);

(g) provision for the holding, within fourteen days after the date on which notice
of appeal is given by the employee, of a meeting between the employer and
the employee to discuss the appeal,

(h) provision for the employer to give the employee notice of his decision on any
appeal within fourteen days after the date of the meeting under paragraph (g);

(i) provision for notice under paragraph (h) of a decision to dismiss an appeal
to state the grounds for the decision;

(j) provision for a statement under paragraph (c) or (i) to contain a sufficient
explanation of the grounds for the decision;

(k) provision for the employee to have a right to be accompanied at meetings
under paragraph (a) or (g) by a person of such description as the regulations
may specify;

() provision for postponement in relation to any meeting under paragraph (a)
or (g) which a companion under paragraph (k) is not available to attend;
(m) provision in relation to companions under paragraph (k) corresponding to
section 10(6) and (7) of the Employment Relations Act 1999 (c. 26)(right to
paid time off to act as companion, etc.);
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(n) provision, in relation to the rights under paragraphs (k) and (I), for
the application (with or without modification) of sections 11 to 13 of
the Employment Relations Act 1999 (provisions ancillary to right to be
accompanied under section 10 of that Act).

(3) Regulations under subsection (1)(a) may include—

(a) provision for any requirement of the regulations not to apply where an
application is disposed of by agreement or withdrawn;

(b) provision for extension of a time limit where the employer and employee
agree, or in such other circumstances as the regulations may specify;

(c) provision for applications to be treated as withdrawn in specified
circumstances;

and may make different provision for different cases.

(4) The Secretary of State may by order amend subsection (2).

80H Complaints to employment tribunals

(1) An employee who makes an application under section 80F may present a complaint
to an employment tribunal—
(a) that his employer has failed in relation to the application to comply with
section 80G(1), or
(b) that a decision by his employer to reject the application was based on
incorrect facts.

(2) No complaint under this section may be made in respect of an application which has
been disposed of by agreement or withdrawn.

(3) In the case of an application which has not been disposed of by agreement or
withdrawn, no complaint under this section may be made until the employer—
(a) notifies the employee of a decision to reject the application on appeal, or
(b) commits a breach of regulations under section 80G(1)(a) of such description
as the Secretary of State may specify by regulations.

(4) No complaint under this section may be made in respect of failure to comply with
provision included in regulations under subsection (1)(a) of section 80G because of
subsection (2)(k), (1) or (m) of that section.

(5) An employment tribunal shall not consider a complaint under this section unless it
is presented—
(a) before the end of the period of three months beginning with the relevant
date, or
(b) within such further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for the complaint
to be presented before the end of that period of three months.

(6) In subsection (5)(a), the reference to the relevant date is—
(a) in the case of a complaint permitted by subsection (3)(a), the date on which
the employee is notified of the decision on the appeal, and
(b) in the case of a complaint permitted by subsection (3)(b), the date on which
the breach concerned was committed.
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801 Remedies

(1) Where an employment tribunal finds a complaint under section 80H well-founded it
shall make a declaration to that effect and may—

(a) make an order for reconsideration of the application, and
(b) make an award of compensation to be paid by the employer to the employee.

(2) The amount of compensation shall be such amount, not exceeding the permitted
maximum, as the tribunal considers just and equitable in all the circumstances.

(3) For the purposes of subsection (2), the permitted maximum is such number of weeks’
pay as the Secretary of State may specify by regulations.

(4) Where an employment tribunal makes an order under subsection (1)(a), section 80G,
and the regulations under that section, shall apply as if the application had been made
on the date of the order.]

PART IX BORRLERN)

TERMINATION OF EMPLOYMENT
Minimum period of notice

86 Rights of employer and employee to minimum notice.

(1) The notice required to be given by an employer to terminate the contract of
employment of a person who has been continuously employed for one month or
more—

(a) 1is not less than one week’s notice if his period of continuous employment is
less than two years,

(b) is not less than one week’s notice for each year of continuous employment
if his period of continuous employment is two years or more but less than
twelve years, and

(c) is not less than twelve weeks’ notice if his period of continuous employment
is twelve years or more.

(2) The notice required to be given by an employee who has been continuously employed
for one month or more to terminate his contract of employment is not less than one
week.

(3) Any provision for shorter notice in any contract of employment with a person who has
been continuously employed for one month or more has effect subject to subsections
(1) and (2); but this section does not prevent either party from waiving his right to
notice on any occasion or from accepting a payment in lieu of notice.

(4) Any contract of employment of a person who has been continuously employed for
three months or more which is a contract for a term certain of one month or less shall
have effect as if it were for an indefinite period; and, accordingly, subsections (1) and
(2) apply to the contract.

(5) Subsections (1) and (2) do not apply to a contract made in contemplation of the
performance of a specific task which is not expected to last for more than three months
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unless the employee has been continuously employed for a period of more than three
months.

(6) This section does not affect any right of either party to a contract of employment to
treat the contract as terminable without notice by reason of the conduct of the other

party.

87 Rights of employee in period of notice.

(1) If an employer gives notice to terminate the contract of employment of a person who
has been continuously employed for one month or more, the provisions of sections
88 to 91 have effect as respects the liability of the employer for the period of notice
required by section 86(1).

(2) If an employee who has been continuously employed for one month or more gives
notice to terminate his contract of employment, the provisions of sections 88 to 91
have effect as respects the liability of the employer for the period of notice required
by section 86(2).

(3) In sections 88 to 91 “period of notice” means—

(a) where notice is given by an employer, the period of notice required by
section 86(1), and

(b) where notice is given by an employee, the period of notice required by
section 86(2).

(4) This section does not apply in relation to a notice given by the employer or the
employee if the notice to be given by the employer to terminate the contract must be
at least one week more than the notice required by section 86(1).

88 Employments with normal working hours. Ya\GsN]

(1) If an employee has normal working hours under the contract of employment in force
during the period of notice and during any part of those normal working hours—

(a) the employee is ready and willing to work but no work is provided for him
by his employer,
(b) the employee is incapable of work because of sickness or injury,

(¢c) the employee is absent from work wholly or partly because of pregnancy or
childbirth, or

(d) the employee is absent from work in accordance with the terms of his
employment relating to holidays,

the employer is liable to pay the employee for the part of normal working hours
covered by any of paragraphs (a), (b), (c) and (d) a sum not less than the amount of
remuneration for that part of normal working hours calculated at the average hourly
rate of remuneration produced by dividing a week’s pay by the number of normal
working hours.

(2) Any payments made to the employee by his employer in respect of the relevant part
of the period of notice (whether by way of sick pay, statutory sick pay, maternity pay,
statutory maternity pay, holiday pay or otherwise) go towards meeting the employer’s
liability under this section.
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89

90

(3) Where notice was given by the employee, the employer’s liability under this section
does not arise unless and until the employee leaves the service of the employer in
pursuance of the notice.

Employments without normal working hours.

(1) If an employee does not have normal working hours under the contract of employment
in force in the period of notice, the employer is liable to pay the employee for each
week of the period of notice a sum not less than a week’s pay.

(2) The employer’s liability under this section is conditional on the employee being ready
and willing to do work of a reasonable nature and amount to earn a week’s pay.

(3) Subsection (2) does not apply—
(a) in respect of any period during which the employee is incapable of work
because of sickness or injury,
(b) in respect of any period during which the employee is absent from work
wholly or partly because of pregnancy or childbirth, or
(c) in respect of any period during which the employee is absent from work in
accordance with the terms of his employment relating to holidays.

(4) Any payment made to an employee by his employer in respect of a period within
subsection (3) (whether by way of sick pay, statutory sick pay, maternity pay, statutory
maternity pay, holiday pay or otherwise) shall be taken into account for the purposes
of this section as if it were remuneration paid by the employer in respect of that period.

(5) Where notice was given by the employee, the employer’s liability under this section
does not arise unless and until the employee leaves the service of the employer in
pursuance of the notice.

Short-term incapacity benefit and industrial injury benefit.

(1) This section has effect where the arrangements in force relating to the employment
are such that—

(a) payments by way of sick pay are made by the employer to employees to whom
the arrangements apply, in cases where any such employees are incapable of
work because of sickness or injury, and

(b) in calculating any payment so made to any such employee an amount
representing, or treated as representing, short-term incapacity benefit or
industrial injury benefit is taken into account, whether by way of deduction
or by way of calculating the payment as a supplement to that amount.

(2) If—
(a) during any part of the period of notice the employee is incapable of work
because of sickness or injury,
(b) one or more payments by way of sick pay are made to him by the employer
in respect of that part of the period of notice, and
(c) in calculating any such payment such an amount as is referred to in
paragraph (b) of subsection (1) is taken into account as mentioned in that
paragraph,
for the purposes of section 88 or 89 the amount so taken into account shall be treated
as having been paid by the employer to the employee by way of sick pay in respect
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of that part of that period, and shall go towards meeting the liability of the employer
under that section accordingly.

91 Supplementary.

(1) An employer is not liable under section 88 or 89 to make any payment in respect of a
period during which an employee is absent from work with the leave of the employer
granted at the request of the employee, including any period of time off taken in
accordance with—

(a) Part VI of this Act, or

(b) section 168 or 170 of the “*Trade Union and Labour Relations
(Consolidation) Act 1992 (trade union duties and activities).

(2) No payment is due under section 88 or 89 in consequence of a notice to terminate
a contract given by an employee if, after the notice is given and on or before the
termination of the contract, the employee takes part in a strike of employees of the
employer.

(3) If, during the period of notice, the employer breaks the contract of employment,
payments received under section 88 or 89 in respect of the part of the period after the
breach go towards mitigating the damages recoverable by the employee for loss of
earnings in that part of the period of notice.

(4) If, during the period of notice, the employee breaks the contract and the employer
rightfully treats the breach as terminating the contract, no payment is due to the
employee under section 88 or 89 in respect of the part of the period falling after the
termination of the contract.

(5) If an employer fails to give the notice required by section 86, the rights conferred by
sections 87 to 90 and this section shall be taken into account in assessing his liability
for breach of the contract.

(6) Sections 86 to 90 and this section apply in relation to a contract all or any of the terms
of which are terms which take effect by virtue of any provision contained in or having
effect under an Act (whether public or local) as in relation to any other contract; and
the reference in this subsection to an Act includes, subject to any express provision to
the contrary, an Act passed after this Act.

Marginal Citations
M38 1992 c. 52.

Written statement of reasons for dismissal

92 Right to written statement of reasons for dismissal.

(1) An employee is entitled to be provided by his employer with a written statement giving
particulars of the reasons for the employee’s dismissal—
(a) ifthe employee is given by the employer notice of termination of his contract
of employment,
(b) if the employee’s contract of employment is terminated by the employer
without notice, or
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(c) if the employee is employed under a contract for a fixed term and that term
expires without being renewed under the same contract.

(2) Subject to subsection (4), an employee is entitled to a written statement under this
section only if he makes a request for one; and a statement shall be provided within
fourteen days of such a request.

(3) Subject to subsection (4), an employee is not entitled to a written statement under
this section unless on the effective date of termination he has been, or will have been,
continuously employed for a period of not less than [***one year] ending with that date.

(4) An employee is entitled to a written statement under this section without having to
request it and irrespective of whether she has been continuously employed for any
period if she is dismissed—

(a) atany time while she is pregnant, or

(b) after childbirth in circumstances in which her maternity leave period ends by
reason of the dismissal.

(5) A written statement under this section is admissible in evidence in any proceedings.

(6) Subject to subsection (7), in this section “the effective date of termination”—

(a) in relation to an employee whose contract of employment is terminated by
notice, means the date on which the notice expires,

(b) in relation to an employee whose contract of employment is terminated
without notice, means the date on which the termination takes effect, and

(c) inrelation to an employee who is employed under a contract for a fixed term
which expires without being renewed under the same contract, means the date
on which the term expires.

(7) Where—
(a) the contract of employment is terminated by the employer, and
(b) the notice required by section 86 to be given by an employer would, if duly
given on the material date, expire on a date later than the effective date of
termination (as defined by subsection (6)),

the later date is the effective date of termination.

(8) In subsection (7)(b) “the material date” means—
(a) the date when notice of termination was given by the employer, or

(b) where no notice was given, the date when the contract of employment was
terminated by the employer.

Textual Amendments
F48 Words in s. 92(3) substituted (1.6.1999) by S.I. 1999/1436, art. 2

Modifications etc. (not altering text)
C38 S. 92 applied (with modifications) (E.W.) (2.3.1998) by S.I. 1998/218, art. 4(a) (which S.I. was
revoked (1.9.1999) by S.I. 1999/2256, art. 1(2))
Ss. 66-68, 70-71, 92-93, Pt. X (ss. 94-134) modified (E.W.) (2.3.1998) by S.I. 1998/218, art. 3, Sch.
(which S.I. was revoked (1.9.1999) by S.I. 1999/2256, art. 1(2))
C39 S. 92 modified (E.W.) (1.9.1999) by S.I. 1999/2256, arts. 3, 4(a), Sch.


http://www.legislation.gov.uk/id/ukpga/1996/18/section/92/3
http://www.legislation.gov.uk/id/uksi/1999/1436
http://www.legislation.gov.uk/id/uksi/1999/1436/article/2
http://www.legislation.gov.uk/id/ukpga/1996/18/section/92
http://www.legislation.gov.uk/id/uksi/1998/218
http://www.legislation.gov.uk/id/uksi/1998/218/article/4/a
http://www.legislation.gov.uk/id/uksi/1999/2256
http://www.legislation.gov.uk/id/uksi/1999/2256/article/1/2
http://www.legislation.gov.uk/id/ukpga/1996/18/section/66
http://www.legislation.gov.uk/id/ukpga/1996/18/section/70
http://www.legislation.gov.uk/id/ukpga/1996/18/section/92
http://www.legislation.gov.uk/id/ukpga/1996/18/part/X
http://www.legislation.gov.uk/id/uksi/1998/218
http://www.legislation.gov.uk/id/uksi/1998/218/article/3
http://www.legislation.gov.uk/id/uksi/1998/218/schedule
http://www.legislation.gov.uk/id/uksi/1999/2256
http://www.legislation.gov.uk/id/uksi/1999/2256/article/1/2
http://www.legislation.gov.uk/id/ukpga/1996/18/section/92
http://www.legislation.gov.uk/id/uksi/1999/2256
http://www.legislation.gov.uk/id/uksi/1999/2256/article/3
http://www.legislation.gov.uk/id/uksi/1999/2256/article/4/a
http://www.legislation.gov.uk/id/uksi/1999/2256/schedule

Employment Rights Act 1996 (c. 18) 95
Part X — Unfair dismissal
Document Generated: 2024-06-06
Status: Point in time view as at 01/06/1999. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Employment Rights Act 1996 is up to date with all changes known to be in force on
or before 06 June 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

93 Complaints to [*“employment tribunal].

(1) A complaint may be presented to an [

ground that—
(a) the employer unreasonably failed to provide a written statement under
section 92, or
(b) the particulars of reasons given in purported compliance with that section are
inadequate or untrue.

employment tribunal] by an employee on the

(2) Where an [*employment tribunal] finds a complaint under this section well-founded,
the tribunal—

(a) may make a declaration as to what it finds the employer’s reasons were for
dismissing the employee, and

(b) shall make an award that the employer pay to the employee a sum equal to
the amount of two weeks’ pay.

(3) An ["*employment tribunal] shall not consider a complaint under this section relating
to the reasons for a dismissal unless it is presented to the tribunal at such a time that
the tribunal would, in accordance with section 111, consider a complaint of unfair
dismissal in respect of that dismissal presented at the same time.

Textual Amendments
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CHAPTER I B3AYVARN

RIGHT NOT TO BE UNFAIRLY DISMISSED

The right

94 The right.

(1) An employee has the right not to be unfairly dismissed by his employer.

(2) Subsection (1) has effect subject to the following provisions of this Part (in particular
sections 108 to 110) and to the provisions of the "*Trade Union and Labour Relations
(Consolidation) Act 1992 (in particular sections 237 to 239).

Marginal Citations
M39 1992 c. 52.
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Dismissal

95 Circumstances in which an employee is dismissed.

(1) For the purposes of this Part an employee is dismissed by his employer if (and, subject
to subsection (2) and section 96, only if)—

(a) the contract under which he is employed is terminated by the employer
(whether with or without notice),

(b) heis employed under a contract for a fixed term and that term expires without
being renewed under the same contract, or

(c) the employee terminates the contract under which he is employed (with or
without notice) in circumstances in which he is entitled to terminate it without
notice by reason of the employer’s conduct.

(2) An employee shall be taken to be dismissed by his employer for the purposes of this
Part if—
(a) the employer gives notice to the employee to terminate his contract of
employment, and
(b) at a time within the period of that notice the employee gives notice to the
employer to terminate the contract of employment on a date earlier than the
date on which the employer’s notice is due to expire;

and the reason for the dismissal is to be taken to be the reason for which the employer’s
notice is given.

96 Failure to permit return after childbirth treated as dismissal.

(1) Where an employee who—
(a) has the right conferred by section 79, and
(b) has exercised it in accordance with section 82,

is not permitted to return to work, she shall (subject to the following provisions of
this section) be taken for the purposes of this Part to be dismissed for the reason for
which she was not permitted to return with effect from the notified day of return (being
deemed to have been continuously employed until that day).

(2) Subsection (1) does not apply in relation to an employee if—

(a) immediately before the end of her maternity leave period (or, if it ends
by reason of dismissal, immediately before the dismissal) the number of
employees employed by her employer, added to the number employed by any
associated employer of his, did not exceed five, and

(b) it is not reasonably practicable for the employer (who may be the same
employer or a successor of his) to permit her to return to work under section 79
or for him or an associated employer to offer her employment under a contract
of employment satisfying the conditions specified in subsection (4).

(3) Subsection (1) does not apply in relation to an employee if—
(a) it is not reasonably practicable for a reason other than redundancy for the
employer (who may be the same employer or a successor of his) to permit her
to return to work under section 79,

(b) he or an associated employer offers her employment under a contract of
employment satisfying the conditions specified in subsection (4), and

(c) she accepts or unreasonably refuses that offer.
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(4) The conditions referred to in subsections (2) and (3) are—

(a) that the work to be done under the contract is of a kind which is both suitable
in relation to the employee and appropriate for her to do in the circumstances,
and

(b) that the provisions of the contract as to the capacity and place in which she is
to be employed, and as to the other terms and conditions of her employment,
are not substantially less favourable to her than if she had returned to work
under section 79.

(5) Where on a complaint of unfair dismissal any question arises as to whether the
operation of subsection (1) is excluded by the provisions of subsection (2) or (3), it
is for the employer to show that the provisions in question were satisfied in relation
to the complainant.

(6) Where subsection (1) applies to an employee who was employed as a shop worker, or a
betting worker, under her contract of employment on the last day of her maternity leave
period, she shall be treated for the purposes of this Act as if she had been employed
as a shop worker, or a betting worker, on the day with effect from which she is treated
as dismissed.

97 Effective date of termination.

(1) Subject to the following provisions of this section, in this Part “the effective date of
termination”—

(a) in relation to an employee whose contract of employment is terminated by
notice, whether given by his employer or by the employee, means the date on
which the notice expires,

(b) in relation to an employee whose contract of employment is terminated
without notice, means the date on which the termination takes effect, and

(c) in relation to an employee who is employed under a contract for a fixed term
which expires without being renewed under the same contract, means the date
on which the term expires.

(2) Where—
(a) the contract of employment is terminated by the employer, and

(b) the notice required by section 86 to be given by an employer would, if duly
given on the material date, expire on a date later than the effective date of
termination (as defined by subsection (1)),

for the purposes of sections 108(1), 119(1) and 227(3) the later date is the effective
date of termination.

(3) In subsection (2)(b) “the material date” means—
(a) the date when notice of termination was given by the employer, or

(b) where no notice was given, the date when the contract of employment was
terminated by the employer.

(4) Where—

(a) the contract of employment is terminated by the employee,

(b) the material date does not fall during a period of notice given by the employer
to terminate that contract, and
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(c) had the contract been terminated not by the employee but by notice given on
the material date by the employer, that notice would have been required by
section 86 to expire on a date later than the effective date of termination (as
defined by subsection (1)),

for the purposes of sections 108(1), 119(1) and 227(3) the later date is the effective
date of termination.

(5) In subsection (4) “the material date” means—
(a) the date when notice of termination was given by the employee, or

(b) where no notice was given, the date when the contract of employment was
terminated by the employee.

(6) Where an employee is taken to be dismissed for the purposes of this Part by virtue of
section 96, references in this Part to the effective date of termination are to the notified
date of return.

Fairness

98 General.

(1) In determining for the purposes of this Part whether the dismissal of an employee is
fair or unfair, it is for the employer to show—
(a) the reason (or, if more than one, the principal reason) for the dismissal, and
(b) that it is either a reason falling within subsection (2) or some other substantial

reason of a kind such as to justify the dismissal of an employee holding the
position which the employee held.

(2) A reason falls within this subsection if it—

(a) relates to the capability or qualifications of the employee for performing work
of the kind which he was employed by the employer to do,

(b) relates to the conduct of the employee,
(c) is that the employee was redundant, or

(d) is that the employee could not continue to work in the position which he held
without contravention (either on his part or on that of his employer) of a duty
or restriction imposed by or under an enactment.

(3) In subsection (2)(a)—
(a) “capability”, in relation to an employee, means his capability assessed by
reference to skill, aptitude, health or any other physical or mental quality, and
(b) “qualifications”, in relation to an employee, means any degree, diploma or

other academic, technical or professional qualification relevant to the position
which he held.

(4) Where the employer has fulfilled the requirements of subsection (1), the determination
of the question whether the dismissal is fair or unfair (having regard to the reason
shown by the employer)—

(a) depends on whether in the circumstances (including the size and
administrative resources of the employer’s undertaking) the employer acted
reasonably or unreasonably in treating it as a sufficient reason for dismissing
the employee, and
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(b) shall be determined in accordance with equity and the substantial merits of
the case.

(5) Where the employee is taken to be dismissed for the purposes of this Part by virtue of
section 96, subsection (4)(a) applies as if for the words “acted reasonably” onwards
there were substituted the words “would have been acting reasonably or unreasonably
in treating it as a sufficient reason for dismissing the employee if she had not been
absent from work, and”.

(6) Subsections (4) and (5) are subject to—
(a) sections 99 to 107 of this Act, and

(b) sections 152, 153 and 238 of the ™'Trade Union and Labour Relations
(Consolidation) Act 1992 (dismissal on ground of trade union membership or
activities or in connection with industrial action).

Modifications etc. (not altering text)
C58 S.98(1) modified (1.1.1999) by 1998 Measure No. 1, s. 6(1), Sch. 3 para. 3(2)(b); Instrument dated
14.10.1998 made by the Archbishops of Canterbury and York

Marginal Citations
M40 1992 c. 52.

VALID FROM 01/10/2004

98A  *' Procedural fairness

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if—
(a) one of the procedures set out in Part 1 of Schedule 2 to the Employment
Act 2002 (dismissal and disciplinary procedures) applies in relation to the
dismissal,

(b) the procedure has not been completed, and

(¢) the non-completion of the procedure is wholly or mainly attributable to
failure by the employer to comply with its requirements.

(2) Subject to subsection (1), failure by an employer to follow a procedure in relation to
the dismissal of an employee shall not be regarded for the purposes of section 98(4)
(a) as by itself making the employer’s action unreasonable if he shows that he would
have decided to dismiss the employee if he had followed the procedure.

(3) For the purposes of this section, any question as to the application of a procedure
set out in Part 1 of Schedule 2 to the Employment Act 2002, completion of such a
procedure or failure to comply with the requirements of such a procedure shall be
determined by reference to regulations under section 31 of that Act.
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Editorial Information
X1  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

VALID FROM 06/04/2005

98B  ““Jury service

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that the employee—

(a) has been summoned under the Juries Act 1974, the Coroners Act 1988, the
Court of Session Act 1988 or the Criminal Procedure (Scotland) Act 1995
to attend for service as a juror, or

(b) has been absent from work because he attended at any place in pursuance
of being so summoned.

(2) Subsection (1) does not apply in relation to an employee who is dismissed if the
employer shows—

(a) thatthe circumstances were such that the employee’s absence in pursuance of
being so summoned was likely to cause substantial injury to the employer’s
undertaking,

(b) that the employer brought those circumstances to the attention of the
employee,

(c) that the employee refused or failed to apply to the appropriate officer for
excusal from or a deferral of the obligation to attend in pursuance of being
so summoned, and

(d) that the refusal or failure was not reasonable.

(3) In paragraph (c) of subsection (2) “the appropriate officer” means—

(a) in the case of a person who has been summoned under the Juries Act 1974,
the officer designated for the purposes of section 8, 9 or, as the case may
be, 9A of that Act;

(b) in the case of a person who has been summoned under the Coroners Act
1988, a person who is the appropriate officer for the purposes of any
rules made under subsection (1) of section 32 of that Act by virtue of
subsection (2) of that section;

(c) in the case of a person who has been summoned under the Court of Session
Act 1988, either—

(1) the clerk of court issuing the citation to attend for jury service; or
(ii) the clerk of the court before which the person is cited to attend for
jury service;
(d) in the case of a person who has been summoned under the Criminal
Procedure (Scotland) Act 1995, either—
(1) the clerk of court issuing the citation to attend for jury service; or

(i1) the clerk of the court before which the person has been cited to attend
for jury service;
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and references in that paragraph to a refusal or failure to apply include
references to a refusal or failure to give a notice under section 1(2)(b) of the
Law Reform (Miscellaneous Provisions) (Scotland) Act 1980.

Editorial Information
X2  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

99 Pregnancy and childbirth.

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if—
(a) the reason (or, if more than one, the principal reason) for the dismissal is that
she is pregnant or any other reason connected with her pregnancy,

(b) her maternity leave period is ended by the dismissal and the reason (or, if more
than one, the principal reason) for the dismissal is that she has given birth to
a child or any other reason connected with her having given birth to a child,

(c) her contract of employment is terminated after the end of her maternity leave
period and the reason (or, if more than one, the principal reason) for the
dismissal is that she took, or availed herself of the benefits of, maternity leave,

(d) the reason (or, if more than one, the principal reason) for the dismissal
is a relevant requirement, or a relevant recommendation, as defined by
section 66(2), or

(e) her maternity leave period is ended by the dismissal, the reason (or, if more
than one, the principal reason) for the dismissal is that she is redundant and
section 77 has not been complied with.

(2) For the purposes of subsection (1)(c)—

(a) awoman takes maternity leave if she is absent from work during her maternity
leave period, and

(b) a woman avails herself of the benefits of maternity leave if, during her
maternity leave period, she avails herself of the benefit of any of the terms
and conditions of her employment preserved by section 71 during that period.

(3) An employee who is dismissed shall also be regarded for the purposes of this Part as
unfairly dismissed if—

(a) before the end of her maternity leave period she gave to her employer a
certificate from a registered medical practitioner stating that by reason of
disease or bodily or mental disablement she would be incapable of work after
the end of that period,

(b) her contract of employment was terminated within the period of four
weeks beginning immediately after the end of her maternity leave period
in circumstances in which she continued to be incapable of work and the
certificate remained current, and

(c) the reason (or, if more than one, the principal reason) for the dismissal is that

she has given birth to a child or any other reason connected with her having
given birth to a child.
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(4) Where—
(a) an employee has the right conferred by section 79,

(b) it is not practicable by reason of redundancy for the employer to permit her
to return in accordance with that right, and

(c) no offer is made of such alternative employment as is referred to in section 81,

the dismissal of the employee which is treated as taking place by virtue of section 96
is to be regarded for the purposes of this Part as unfair.

100 ™ Health and safety cases.

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that—

(a) having been designated by the employer to carry out activities in connection
with preventing or reducing risks to health and safety at work, the employee
carried out (or proposed to carry out) any such activities,

(b) Dbeing a representative of workers on matters of health and safety at work or
member of a safety committee—

(1) in accordance with arrangements established under or by virtue of any
enactment, or

(i1) by reason of being acknowledged as such by the employer,

the employee performed (or proposed to perform) any functions as such a
representative or a member of such a committee,

(c) being an employee at a place where—
(i) there was no such representative or safety committee, or

(i1) there was such a representative or safety committee but it was not
reasonably practicable for the employee to raise the matter by those
means,

he brought to his employer’s attention, by reasonable means, circumstances
connected with his work which he reasonably believed were harmful or
potentially harmful to health or safety,

(d) in circumstances of danger which the employee reasonably believed to be
serious and imminent and which he could not reasonably have been expected
to avert, he left (or proposed to leave) or (while the danger persisted) refused
to return to his place of work or any dangerous part of his place of work, or

(e) in circumstances of danger which the employee reasonably believed to be
serious and imminent, he took (or proposed to take) appropriate steps to
protect himself or other persons from the danger.

(2) For the purposes of subsection (1)(e) whether steps which an employee took (or
proposed to take) were appropriate is to be judged by reference to all the circumstances
including, in particular, his knowledge and the facilities and advice available to him
at the time.

(3) Where the reason (or, if more than one, the principal reason) for the dismissal of an
employee is that specified in subsection (1)(e), he shall not be regarded as unfairly
dismissed if the employer shows that it was (or would have been) so negligent for
the employee to take the steps which he took (or proposed to take) that a reasonable
employer might have dismissed him for taking (or proposing to take) them.
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Editorial Information
X3  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

101 ™! Shop workers and betting workers who refuse Sunday work.

(1) Where an employee who is—
(a) aprotected shop worker or an opted-out shop worker, or
(b) a protected betting worker or an opted-out betting worker,

is dismissed, he shall be regarded for the purposes of this Part as unfairly dismissed
if the reason (or, if more than one, the principal reason) for the dismissal is that he
refused (or proposed to refuse) to do shop work, or betting work, on Sunday or on a
particular Sunday.

(2) Subsection (1) does not apply in relation to an opted-out shop worker or an opted-
out betting worker where the reason (or principal reason) for the dismissal is that he
refused (or proposed to refuse) to do shop work, or betting work, on any Sunday or
Sundays falling before the end of the notice period.

(3) A shop worker or betting worker who is dismissed shall be regarded for the purposes of
this Part as unfairly dismissed if the reason (or, if more than one, the principal reason)
for the dismissal is that the shop worker or betting worker gave (or proposed to give)
an opting-out notice to the employer.

(4) For the purposes of section 36(2)(b) or 41(1)(b), the appropriate date in relation to this
section is the effective date of termination.

Editorial Information
X4  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

[*°101A Working time cases.

An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that the employee—
(a) refused (or proposed to refuse) to comply with a requirement which the
employer imposed (or proposed to impose) in contravention of the ™' Working
Time Regulations 1998,
(b) refused (or proposed to refuse) to forgo a right conferred on him by those
Regulations,
(c) failed to sign a workforce agreement for the purposes of those Regulations, or
to enter into, or agree to vary or extend, any other agreement with his employer
which is provided for in those Regulations, or

(d) being—
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(1) a representative of members of the workforce for the purposes of
Schedule 1 to those Regulations, or

(i1) a candidate in an election in which any person elected will, on being
elected, be such a representative,

performed (or proposed to perform) any functions or activities as such a
representative or candidate.]

Textual Amendments
F50 S.101A inserted (1.10.1998) by S.I. 1998/1833, reg. 32(1)

Marginal Citations
M41 S.1. 1998/1833

102 Trustees of occupational pension schemes.

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that, being a trustee of a relevant occupational pension scheme which
relates to his employment, the employee performed (or proposed to perform) any
functions as such a trustee.

(2) In this section “relevant occupational pension scheme” means an occupational pension
scheme (as defined in section 1 of the ¥*Pension Schemes Act 1993) established under
a trust.

Commencement Information
18 S. 102 wholly in force at 6.10.1996, see Sch. 2 para. 15(1) and S.I. 1996/2514, art. 2

Marginal Citations
M42 1993 c. 48.

103  Employee representatives.

An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that the employee, being—

(a) an employee representative for the purposes of Chapter II of Part IV
of the ™Trade Union and Labour Relations (Consolidation) Act 1992
(redundancies) or Regulations 10 and 11 of the ™*Transfer of Undertakings
(Protection of Employment) Regulations 1981, or

(b) acandidate in an election in which any person elected will, on being elected,
be such an employee representative,

performed (or proposed to perform) any functions or activities as such an employee
representative or candidate.

Marginal Citations
M43 1992 c. 52.


http://www.legislation.gov.uk/id/ukpga/1996/18/section/101A
http://www.legislation.gov.uk/id/uksi/1998/1833
http://www.legislation.gov.uk/id/uksi/1998/1833/regulation/32/1
http://www.legislation.gov.uk/id/uksi/1998/1833
http://www.legislation.gov.uk/id/ukpga/1996/18/section/102
http://www.legislation.gov.uk/id/ukpga/1996/18/schedule/2/paragraph/15/1
http://www.legislation.gov.uk/id/uksi/1996/2514
http://www.legislation.gov.uk/id/uksi/1996/2514/article/2
http://www.legislation.gov.uk/id/ukpga/1993/48
http://www.legislation.gov.uk/id/ukpga/1992/52
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M44 S.1. 1981/1794.

VALID FROM 02/07/1999

[F'103A™ Protected disclosure.

An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that the employee made a protected disclosure. |

Editorial Information
X5  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

Textual Amendments
F51 S.103A inserted (2.7.1999) by 1998 c. 23, s. 5; S.I. 1999/1547, art. 2

104 Assertion of statutory right.

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that the employee—

(a) brought proceedings against the employer to enforce a right of his which is
a relevant statutory right, or

(b) alleged that the employer had infringed a right of his which is a relevant
statutory right.

(2) It is immaterial for the purposes of subsection (1)—
(a) whether or not the employee has the right, or
(b) whether or not the right has been infringed;

but, for that subsection to apply, the claim to the right and that it has been infringed
must be made in good faith.

(3) It is sufficient for subsection (1) to apply that the employee, without specifying the
right, made it reasonably clear to the employer what the right claimed to have been
infringed was.

(4) The following are relevant statutory rights for the purposes of this section—

(a) any right conferred by this Act for which the remedy for its infringement is

by way of a complaint or reference to an [***employment tribunal],
F53

(b) the right conferred by section 86 of this Act, ™. ..

(c) the rights conferred by sections 68, 86, 146, 168, 169 and 170 of the Trade
Union and Labour Relations (Consolidation) Act 1992 (deductions from pay,
union activities and time off) [**and

"4(d) the rights conferred by the "*Working Time Regulations 1998.]


http://www.legislation.gov.uk/id/uksi/1981/1794
http://www.legislation.gov.uk/id/ukpga/1996/18/section/103A
http://www.legislation.gov.uk/id/ukpga/1998/23
http://www.legislation.gov.uk/id/ukpga/1998/23/section/5
http://www.legislation.gov.uk/id/uksi/1999/1547
http://www.legislation.gov.uk/id/uksi/1999/1547/article/2
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Textual Amendments
F52 Words in s. 104(4)(a) substituted (1.8.1998) by 1998 c. &, s. 1(2)(a) (with s. 16(2)); S.I. 1998/1658, art.
2(1), Sch. 1
F53 Word in s. 104(4)(b) omitted (1.10.1998) by virtue of S.I. 1998/1833, reg. 32(2)(a)
F54 S.104(4)(d) and preceding word “and” inserted (1.10.1998) by S.I. 1998/1833, reg. 32(2)(b)

Marginal Citations
M45 S.1. 1998/1833.

[***104A*° The national minimum wage.

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that—

(a) any action was taken, or was proposed to be taken, by or on behalf of the
employee with a view to enforcing, or otherwise securing the benefit of, a
right of the employee’s to which this section applies; or

(b) the employer was prosecuted for an offence under section 31 of the National
Minimum Wage Act 1998 as a result of action taken by or on behalf of the
employee for the purpose of enforcing, or otherwise securing the benefit of,
a right of the employee’s to which this section applies; or

(c) the employee qualifies, or will or might qualify, for the national minimum
wage or for a particular rate of national minimum wage.

(2) It is immaterial for the purposes of paragraph (a) or (b) of subsection (1) above—
(a) whether or not the employee has the right, or
(b) whether or not the right has been infringed,

but, for that subsection to apply, the claim to the right and, if applicable, the claim that
it has been infringed must be made in good faith.

(3) The following are the rights to which this section applies—
(a) anyrightconferred by, or by virtue of, any provision of the National Minimum
Wage Act 1998 for which the remedy for its infringement is by way of a
complaint to an employment tribunal; and

(b) any right conferred by section 17 of the National Minimum Wage Act 1998
(worker receiving less than national minimum wage entitled to additional
remuneration). ]

Editorial Information
X6  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

Textual Amendments
F55 S. 104A inserted (1.11.1998) by 1998 c. 39, s. 25(1); S.I. 1998/2574, art. 2(1), Sch. 1 (with art. 3)


http://www.legislation.gov.uk/id/ukpga/1996/18/section/104/4/a
http://www.legislation.gov.uk/id/ukpga/1998/8
http://www.legislation.gov.uk/id/ukpga/1998/8/section/1/2/a
http://www.legislation.gov.uk/id/ukpga/1998/8/section/16/2
http://www.legislation.gov.uk/id/uksi/1998/1658
http://www.legislation.gov.uk/id/uksi/1998/1658/article/2/1
http://www.legislation.gov.uk/id/uksi/1998/1658/article/2/1
http://www.legislation.gov.uk/id/uksi/1998/1658/schedule/1
http://www.legislation.gov.uk/id/ukpga/1996/18/section/104/4/b
http://www.legislation.gov.uk/id/uksi/1998/1833
http://www.legislation.gov.uk/id/uksi/1998/1833/regulation/32/2/a
http://www.legislation.gov.uk/id/ukpga/1996/18/section/104/4/d
http://www.legislation.gov.uk/id/uksi/1998/1833
http://www.legislation.gov.uk/id/uksi/1998/1833/regulation/32/2/b
http://www.legislation.gov.uk/id/uksi/1998/1833
http://www.legislation.gov.uk/id/ukpga/1996/18/section/104A
http://www.legislation.gov.uk/id/ukpga/1998/39
http://www.legislation.gov.uk/id/ukpga/1998/39/section/25/1
http://www.legislation.gov.uk/id/uksi/1998/2574
http://www.legislation.gov.uk/id/uksi/1998/2574/article/2/1
http://www.legislation.gov.uk/id/uksi/1998/2574/schedule/1
http://www.legislation.gov.uk/id/uksi/1998/2574/article/3
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Modifications etc. (not altering text)
C59 S. 104A modified (1.4.1999) by 1948 c. 47, s. 3A(5) (as inserted (1.4.1999) by 1998 c. 39, s. 47, Sch.
2 Pt. I para. 3; S.I. 1999/685, art. 2 Sch.)
S. 104A extended (1.4.1999) by 1949 c. 30, s. 3A(4) (as inserted (1.4.1999) by 1998 c. 39, s. 47, Sch.
2 Pt. II para. 13; S.I. 1999/685, art.2, Sch.)

VALID FROM 05/10/1999

[F*104B Tax credit. [ OERY AR

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that—

(a) any action was taken, or was proposed to be taken, by or on behalf of the
employee with a view to enforcing, or otherwise securing the benefit of, a
right conferred on the employee by regulations under section 6(2)(a) or (c)
of the Tax Credits Act 1999;

(b) a penalty was imposed on the employer, or proceedings for a penalty were
brought against him, under section 9 of that Act, as a result of action taken
by or on behalf of the employee for the purpose of enforcing, or otherwise
securing the benefit of, such a right; or

(c) the employee is entitled, or will or may be entitled, to working families’ tax
credit or disabled person’s tax credit.

(2) It is immaterial for the purposes of paragraph (a) or (b) of subsection (1) above—
(a) whether or not the employee has the right, or
(b) whether or not the right has been infringed,

but, for that subsection to apply, the claim to the right and, if applicable, the claim
that it has been infringed must be made in good faith.]

Textual Amendments
F56 S.104B inserted (5.10.1999) by 1999 c. 10, ss. 7, 20(2), Sch. 3 para. 3(1)

VALID FROM 06/04/2003

104C Y Flexible working

An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that the employee—

(a) made (or proposed to make) an application under section 8OF,

(b) exercised (or proposed to exercise) a right conferred on him under
section 80G,

(c) brought proceedings against the employer under section 80H, or



http://www.legislation.gov.uk/id/ukpga/1996/18/section/104A
http://www.legislation.gov.uk/id/ukpga/1948/47
http://www.legislation.gov.uk/id/ukpga/1948/47/section/3A/5
http://www.legislation.gov.uk/id/ukpga/1998/39
http://www.legislation.gov.uk/id/ukpga/1998/39/section/47
http://www.legislation.gov.uk/id/ukpga/1998/39/schedule/2/part/I/paragraph/3
http://www.legislation.gov.uk/id/ukpga/1998/39/schedule/2/part/I/paragraph/3
http://www.legislation.gov.uk/id/uksi/1999/685
http://www.legislation.gov.uk/id/uksi/1999/685/article/2/schedule
http://www.legislation.gov.uk/id/ukpga/1996/18/section/104A
http://www.legislation.gov.uk/id/ukpga/1949/30
http://www.legislation.gov.uk/id/ukpga/1949/30/section/3A/4
http://www.legislation.gov.uk/id/ukpga/1998/39
http://www.legislation.gov.uk/id/ukpga/1998/39/section/47
http://www.legislation.gov.uk/id/ukpga/1998/39/schedule/2/part/II/paragraph/13
http://www.legislation.gov.uk/id/ukpga/1998/39/schedule/2/part/II/paragraph/13
http://www.legislation.gov.uk/id/uksi/1999/685
http://www.legislation.gov.uk/id/uksi/1999/685/article/2
http://www.legislation.gov.uk/id/uksi/1999/685/schedule
http://www.legislation.gov.uk/id/ukpga/1996/18/section/104B
http://www.legislation.gov.uk/id/ukpga/1999/10
http://www.legislation.gov.uk/id/ukpga/1999/10/section/7
http://www.legislation.gov.uk/id/ukpga/1999/10/section/20/2
http://www.legislation.gov.uk/id/ukpga/1999/10/schedule/3/paragraph/3/1
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(d) alleged the existence of any circumstance which would constitute a ground
for bringing such proceedings.

Editorial Information
X7  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

105  Redundancy.

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if—

(a) the reason (or, if more than one, the principal reason) for the dismissal is that
the employee was redundant,

(b) itis shown that the circumstances constituting the redundancy applied equally
to one or more other employees in the same undertaking who held positions
similar to that held by the employee and who have not been dismissed by the
employer, and

(c) itis shown that any of subsections (2) to [**(7A)] applies.

(2) This subsection applies if the reason (or, if more than one, the principal reason) for
which the employee was selected for dismissal was that specified in any of paragraphs
(a) to (d) of subsection (1) of section 99 (read with subsection (2) of that section) or
subsection (3) of that section (and any requirements of the paragraph, or subsection,
not relating to the reason are satisfied).

(3) This subsection applies if the reason (or, if more than one, the principal reason)
for which the employee was selected for dismissal was one of those specified in
subsection (1) of section 100 (read with subsections (2) and (3) of that section).

(4) This subsection applies if either—

(a) the employee was a protected shop worker or an opted-out shop worker, or a
protected betting worker or an opted-out betting worker, and the reason (or,
if more than one, the principal reason) for which the employee was selected
for dismissal was that specified in subsection (1) of section 101 (read with
subsection (2) of that section), or

(b) the employee was a shop worker or a betting worker and the reason (or, if
more than one, the principal reason) for which the employee was selected for
dismissal was that specified in subsection (3) of that section.

[**(4A) This subsection applies if the reason (or, if more than one, the principal reason)

for which the employee was selected for dismissal was one of those specified in
section 101A.]

(5) This subsection applies if the reason (or, if more than one, the principal reason) for
which the employee was selected for dismissal was that specified in section 102(1).

(6) This subsection applies if the reason (or, if more than one, the principal reason) for
which the employee was selected for dismissal was that specified in section 103.
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(7) This subsection applies if the reason (or, if more than one, the principal reason)
for which the employee was selected for dismissal was one of those specified in
subsection (1) of section 104 (read with subsections (2) and (3) of that section).

[*®(7A) This subsection applies if the reason (or, if more than one, the principal reason)

for which the employee was selected for dismissal was one of those specified in
subsection (1) of section 104A (read with subsection (2) of that section).]

(8) For the purposes of section 36(2)(b) or 41(1)(b), the appropriate date in relation to this
section is the effective date of termination.

(9) In this Part “redundancy case” means a case where paragraphs (a) and (b) of
subsection (1) of this section are satisfied.

Textual Amendments
F57 Words ins. 105(1)(c) substituted (1.11.1998) by 1998 c. 39, s. 25(2)(with s. 36); S.1. 1998/2574, art.
2(1), Sch. 1 (with art. 3)
F58 S.105(4A) inserted (1.10.1998) by S.I. 1998/1833, reg. 32(3)
F59 S.105(7A) inserted (1.11.1998) by 1998 c. 39, s. 25(2)(with s. 36); S.I. 1998/2574, art. 2(1), Sch. 1
(with art. 3)

106  Replacements.

(1) Where this section applies to an employee he shall be regarded for the purposes of
section 98(1)(b) as having been dismissed for a substantial reason of a kind such as to
justify the dismissal of an employee holding the position which the employee held.

(2) This section applies to an employee where—
(a) on engaging him the employer informs him in writing that his employment
will be terminated on the resumption of work by another employee who is, or
will be, absent wholly or partly because of pregnancy or childbirth, and

(b) the employer dismisses him in order to make it possible to give work to the
other employee.

(3) This section also applies to an employee where—
(a) on engaging him the employer informs him in writing that his employment
will be terminated on the end of a suspension of another employee from work
on medical grounds or maternity grounds (within the meaning of Part VII),
and

(b) the employer dismisses him in order to make it possible to allow the
resumption of work by the other employee.

(4) Subsection (1) does not affect the operation of section 98(4) in a case to which this
section applies.

107 ** Pressure on employer to dismiss unfairly.

(1) This section applies where there falls to be determined for the purposes of this Part
a question—

(a) as to the reason, or principal reason, for which an employee was dismissed,


http://www.legislation.gov.uk/id/ukpga/1996/18/section/105/1/c
http://www.legislation.gov.uk/id/ukpga/1998/39
http://www.legislation.gov.uk/id/ukpga/1998/39/section/25/2
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http://www.legislation.gov.uk/id/uksi/1998/2574/schedule/1
http://www.legislation.gov.uk/id/uksi/1998/2574/article/3
http://www.legislation.gov.uk/id/ukpga/1996/18/section/105/4A
http://www.legislation.gov.uk/id/uksi/1998/1833
http://www.legislation.gov.uk/id/uksi/1998/1833/regulation/32/3
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(b) whether the reason or principal reason for which an employee was dismissed
was a reason fulfilling the requirement of section 98(1)(b), or

(c) whether an employer acted reasonably in treating the reason or principal
reason for which an employee was dismissed as a sufficient reason for
dismissing him.

(2) In determining the question no account shall be taken of any pressure which by calling,
organising, procuring or financing a strike or other industrial action, or threatening to
do so, was exercised on the employer to dismiss the employee; and the question shall
be determined as if no such pressure had been exercised.

Editorial Information
X8  The insertion of the new heading "Other dismissals" in Pt. X Ch. I on 1.10.2006 gives rise to a change
in the structure of this legislation on SLD which breaks the continuity of historical versions of the
existing provisions which are now brought under that new heading.

VALID FROM 01/10/2006

[FRetirement]

Textual Amendments
F60 Ss. 98ZA-98ZH and cross-headings inserted (1.10.2006) by The Employment Equality (Age)
Regulations 2006 (S.1. 2006/1031), reg. 49(1), Sch. 8 para. 23 (with regs. 44-46)

98ZA No normal retirement age: dismissal before 65 JIEaYEN)

(1) This section applies to the dismissal of an employee if—
(a) the employee has no normal retirement age, and

(b) the operative date of termination falls before the date when the employee
reaches the age of 65.

(2) Retirement of the employee shall not be taken to be the reason (or a reason) for the
dismissal.

Modifications etc. (not altering text)
C60 Ss. 98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)
C61 Ss. 98ZA-98ZF applied (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 30(3), (with regs. 44-46)

98ZB No normal retirement age: dismissal at or after 65 JIgaAYEN

(1) This section applies to the dismissal of an employee if—
(a) the employee has no normal retirement age, and
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(b) the operative date of termination falls on or after the date when the employee
reaches the age of 65.

(2) In a case where—
(a) the employer has notified the employee in accordance with paragraph 2 of
Schedule 6 to the 2006 Regulations, and
(b) the contract of employment terminates on the intended date of retirement,

retirement of the employee shall be taken to be the only reason for the dismissal by
the employer and any other reason shall be disregarded.

(3) In a case where—
(a) the employer has notified the employee in accordance with paragraph 2 of
Schedule 6 to the 2006 Regulations, but
(b) the contract of employment terminates before the intended date of
retirement,

retirement of the employee shall not be taken to be the reason (or a reason) for
dismissal.

(4) In a case where—
(a) the employer has not notified the employee in accordance with paragraph 2
of Schedule 6 to the 2006 Regulations, and
(b) there is an intended date of retirement in relation to the dismissal, but
(c) the contract of employment terminates before the intended date of
retirement,
retirement of the employee shall not be taken to be the reason (or a reason) for
dismissal.

(5) In all other cases where the employer has not notified the employee in accordance
with paragraph 2 of Schedule 6 to the 2006 Regulations, particular regard shall be
had to the matters in section 98ZF when determining the reason (or principal reason)
for dismissal.

Modifications etc. (not altering text)
C62 Ss. 98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1I.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)
C63 Ss. 98ZA-98ZF applied (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 30(3), (with regs. 44-46)

98ZC Normal retirement age: dismissal before retirement age

(1) This section applies to the dismissal of an employee if—
(a) the employee has a normal retirement age, and

(b) the operative date of termination falls before the date when the employee
reaches the normal retirement age.

(2) Retirement of the employee shall not be taken to be the reason (or a reason) for the
dismissal.
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Modifications etc. (not altering text)
C64 Ss. 98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.I.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)
C65 Ss. 98ZA-98ZF applied (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 30(3), (with regs. 44-46)

98ZD Normal retirement age 65 or higher: dismissal at or after retirement age
+W+S

(1) This section applies to the dismissal of an employee if—
(a) the employee has a normal retirement age,
(b) the normal retirement age is 65 or higher, and
(c) the operative date of termination falls on or after the date when the employee
reaches the normal retirement age.

(2) In a case where—
(a) the employer has notified the employee in accordance with paragraph 2 of
Schedule 6 to the 2006 Regulations, and
(b) the contract of employment terminates on the intended date of retirement,

retirement of the employee shall be taken to be the only reason for the dismissal by
the employer and any other reason shall be disregarded.

(3) In a case where—
(a) the employer has notified the employee in accordance with paragraph 2 of
Schedule 6 to the 2006 Regulations, but
(b) the contract of employment terminates before the intended date of
retirement,
retirement of the employee shall not be taken to be the reason (or a reason) for
dismissal.

(4) In a case where—
(a) the employer has not notified the employee in accordance with paragraph 2
of Schedule 6 to the 2006 Regulations, and
(b) there is an intended date of retirement in relation to the dismissal, but
(c) the contract of employment terminates before the intended date of
retirement,
retirement of the employee shall not be taken to be the reason (or a reason) for
dismissal.

(5) In all other cases where the employer has not notified the employee in accordance
with paragraph 2 of Schedule 6 to the 2006 Regulations, particular regard shall be
had to the matters in section 98ZF when determining the reason (or principal reason)
for dismissal.

Modifications etc. (not altering text)
C66 Ss. 98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1I.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)
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C67 Ss.98ZA-98ZF applied (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 30(3), (with regs. 44-46)

98ZE ﬁ‘mal retirement age below 65: dismissal at or after retirement age
+S

(1) This section applies to the dismissal of an employee if—
(a) the employee has a normal retirement age,
(b) the normal retirement age is below 65, and

(c) the operative date of termination falls on or after the date when the employee
reaches the normal retirement age.

(2) If it is unlawful discrimination under the 2006 Regulations for the employee to have
that normal retirement age, retirement of the employee shall not be taken to be the
reason (or a reason) for dismissal.

(3) Subsections (4) to (7) apply if it is not unlawful discrimination under the 2006
Regulations for the employee to have that normal retirement age.

(4) In a case where—

(a) the employer has notified the employee in accordance with paragraph 2 of
Schedule 6 to the 2006 Regulations, and

(b) the contract of employment terminates on the intended date of retirement,

retirement of the employee shall be taken to be the only reason for dismissal by the
employer and any other reason shall be disregarded.

(5) In a case where—

(a) the employer has notified the employee in accordance with paragraph 2 of
Schedule 6 to the 2006 Regulations, but

(b) the contract of employment terminates before the intended date of
retirement,

retirement of the employee shall not be taken to be the reason (or a reason) for
dismissal.

(6) In a case where—
(a) the employer has not notified the employee in accordance with paragraph 2
of Schedule 6 to the 2006 Regulations, and
(b) there is an intended date of retirement in relation to the dismissal, but
(c) the contract of employment terminates before the intended date of
retirement,

retirement of the employee shall not be taken to be the reason (or a reason) for
dismissal.

(7) In all other cases where the employer has not notified the employee in accordance
with paragraph 2 of Schedule 6 to the 2006 Regulations, particular regard shall be
had to the matters in section 98ZF when determining the reason (or principal reason)
for dismissal
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Modifications etc. (not altering text)
C68 Ss. 98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.I.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)
C69 Ss. 98ZA-98ZF applied (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 30(3), (with regs. 44-46)

98ZF Reason for dismissal: particular matters

(1) These are the matters to which particular regard is to be had in accordance with
section 98ZB(5), 98ZD(5) or 98ZE(7)—

(a) whether or not the employer has notified the employee in accordance with
paragraph 4 of Schedule 6 to the 2006 Regulations;

(b) ifthe employer has notified the employee in accordance with that paragraph,
how long before the notified retirement date the notification was given;

(c) whether or not the employer has followed, or sought to follow, the
procedures in paragraph 7 of Schedule 6 to the 2006 Regulations.

(2) In subsection (1)(b) “notified retirement date” means the date notified to the
employee in accordance with paragraph 4 of Schedule 6 to the 2006 Regulations as
the date on which the employer intends to retire the employee.

Modifications etc. (not altering text)
C70 Ss.98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1I.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)
C71 Ss.98ZA-98ZF applied (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 30(3), (with regs. 44-46)

982G Retirement dismissals: fairness

(1) This section applies if the reason (or principal reason) for a dismissal is retirement
of the employee.

(2) The employee shall be regarded as unfairly dismissed if, and only if, there has been
a failure on the part of the employer to comply with an obligation imposed on him
by any of the following provisions of Schedule 6 to the 2006 Regulations—

(a) paragraph 4 (notification of retirement, if not already given under paragraph
2),

(b) paragraphs 6 and 7 (duty to consider employee's request not to be retired),

(c) paragraph 8 (duty to consider appeal against decision to refuse request not
to be retired).

Modifications etc. (not altering text)
C72 Ss. 98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)
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98ZH Interpretation

In sections 98ZA to 98ZG—

“2006 Regulations” means the Employment Equality (Age) Regulations
2006;

“intended date of retirement” means the date which, by virtue of
paragraph 1(2) of Schedule 6 to the 2006 Regulations, is the intended date
of retirement in relation to a particular dismissal;

“normal retirement age”, in relation to an employee, means the age at
which employees in the employer's undertaking who hold, or have held, the
same kind of position as the employee are normally required to retire;

“operative date of termination” means—

(a) where the employer terminates the employee's contract of employment
by notice, the date on which the notice expires, or

(b) where the employer terminates the contract of employment without
notice, the date on which the termination takes effect.

Modifications etc. (not altering text)
C73 Ss. 98ZA-98ZH modified (1.10.2006) by The Employment Equality (Age) Regulations 2006 (S.1I.
2006/1031), regs. 1(1), 47, Sch. 6 para. 10(4), (with regs. 44-46, Sch. 7)

Other dismissals

VALID FROM 06/04/2010

[**'104E Study and training

An employee who is dismissed is to be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal is that the employee—

(a) made (or proposed to make) a section 63D application,

(b) exercised (or proposed to exercise) a right conferred on the employee under
section 63F,

(c) brought proceedings against the employer under section 631, or

(d) alleged the existence of any circumstance which would constitute a ground
for bringing such proceedings.]

Textual Amendments
F61 S. 104E inserted (6.4.2010 for certain purposes and otherwise prosp.) by Apprenticeships, Skills,
Children and Learning Act 2009 (c. 22), ss. 40(4), 269(4); S.1. 2010/303, art. 4, Sch. 3 (with arts.
8-14) (as amended by S.I. 2010/1151, art. 22)
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VALID FROM 02/03/2010

["*104F Blacklists

(1) An employee who is dismissed shall be regarded for the purposes of this Part as
unfairly dismissed if the reason (or, if more than one, the principal reason) for the
dismissal relates to a prohibited list, and either—

(a) the employer contravenes regulation 3 of the 2010 Regulations in relation
to that prohibited list, or
(b) the employer—
(1) relies on information supplied by a person who contravenes that
regulation in relation to that list, and
(i1) knows or ought reasonably to know that the information relied on is
supplied in contravention of that regulation.

(2) If there are facts from which the tribunal could conclude, in the absence of any other
explanation, that the employer—

(a) contravened regulation 3 of the 2010 Regulations, or
(b) relied on information supplied in contravention of that regulation,

the tribunal must find that such a contravention or reliance on information occurred,
unless the employer shows that it did not.

(3) In this section—
“the 2010 Regulations” means the Employment Relations Act 1999
(Blacklists) Regulations 2010, and
“prohibited list” has the meaning given in those Regulations (see
regulation 3(2)).]

Textual Amendments
F62 S. 104F inserted (2.3.2010) by The Employment Relations Act 1999 (Blacklists) Regulations 2010
(S.1. 2010/493), reg. 12(2)

Exclusion of right

108  Qualifying period of employment.

(1) Section 94 does not apply to the dismissal of an employee unless he has been
continuously employed for a period of not less than ["“one year] ending with the
effective date of termination.

(2) If an employee is dismissed by reason of any such requirement or recommendation as
is referred to in section 64(2), subsection (1) has effect in relation to that dismissal as
if for the words [**“one year”] there were substituted the words “ one month .

(3) Subsection (1) does not apply if—
(a) section 84 or 96(1) applies,

(b) subsection (1) of section 99 (read with subsection (2) of that section) or
subsection (3) of that section applies,
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(©)
(d)

[*(dd)
(e
®
(2

[F67

(g2)
(h)

subsection (1) of section 100 (read with subsections (2) and (3) of that section)
applies,

subsection (1) of section 101 (read with subsection (2) of that section) or
subsection (3) of that section applies,

section 101A applies,]

section 102 applies,

section 103 applies,

subsection (1) of section 104 (read with subsections (2) and (3) of that section)
applies, ", . .

subsection (1) of section 104A (read with subsection (2) of that section)
applies, or]

section 105 applies.

Textual Amendments

F63
Fé64
Fe65
F66

Words in s. 108(1) substituted (1.6.1999) by S.I. 1999/1436, art. 3

Words in s. 108(2) substituted (1.6.1999) by S.I. 1999/1436, art. 4

S. 108(3)(dd) inserted (1.10.1998) by S.1I. 1998/1833, reg. 32(4)

Word in s. 108(3)(g) repealed (1.11.1998) by 1998 c. 39, ss. 25(3), 53, Sch. 3(with s. 36); S.1.

1998/2574, art. 2(1), Sch. 1 (with art. 3)

Fe7

S. 108(3)(gg) inserted (1.11.1998) by 1998 c. 39, s. 25(3)(with s. 36); S.I. 1998/2574, art. 2(1), Sch. 1

(with art. 3)

109

Upper age limit. [ 0% AN

(1) Section 94 does not apply to the dismissal of an employee if on or before the effective
date of termination he has attained—

(a)

(b)

in a case where—

(i) in the undertaking in which the employee was employed there was a
normal retiring age for an employee holding the position held by the
employee, and

(i) the age was the same whether the employee holding that position was
a man or a woman,
that normal retiring age, and
in any other case, the age of sixty-five.

(2) Subsection (1) does not apply if—

(a)
(b)

(©)
(d)

[F68(dd)
(e
€]
(2

section 84 or 96(1) applies,

subsection (1) of section 99 (read with subsection (2) of that section) or
subsection (3) of that section applies,

subsection (1) of section 100 (read with subsections (2) and (3) of that section)
applies,

subsection (1) of section 101 (read with subsection (2) of that section) or
subsection (3) of that section applies,

section 101A applies,]

section 102 applies,

section 103 applies,

subsection (1) of section 104 (read with subsections (2) and (3) of that section)
applies, "*
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[F70

(g2)
(h)

subsection (1) of section 104A (read with subsection (2) of that section)
applies, or]
section 105 applies.

Textual Amendments
F68 S.109(2)(dd) inserted (1.10.1998) by S.1. 1998/1833, reg. 32(4)
F69 Word ins. 109(2)(g) repealed (1.11.1998) by 1998 c. 39, ss. 25(4), 53, Sch. 3(with s. 36); S.I.
1998/2574, art. 2(1), Sch. 1 (with art. 3)
F70 S.109(2)(gg) inserted (1.11.1998) by 1998 c. 39, s. 25(4)(with s. 36); S.I. 1998/2574, art. 2(1), Sch. 1
(with art. 3)

110  Dismissal procedures agreements.

(1) Where a dismissal procedures agreement is designated by an order under
subsection (3) which is for the time being in force—

(a)
(b)

[F71

the provisions of that agreement relating to dismissal shall have effect in
substitution for any rights under section 94, and

accordingly, section 94 does not apply to the dismissal of an employee from
any employment if it is employment to which, and he is an employee to whom,
those provisions of the agreement apply.

(2) Butifthe agreement includes provision that it does not apply to dismissals of particular

descriptions, subsection (1) does not apply in relation to a dismissal of any such
description.]

(3) An order designating a dismissal procedures agreement may be made by the Secretary
of State, on an application being made to him jointly by all the parties to the agreement,
if he is satisfied that—

(a)
(b)

(©)
(d)

[F72(e)

®

every trade union which is a party to the agreement is an independent trade
union,
the agreement provides for procedures to be followed in cases where an
employee claims that he has been, or is in the course of being, unfairly
dismissed,
those procedures are available without discrimination to all employees falling
within any description to which the agreement applies,
the remedies provided by the agreement in respect of unfair dismissal are on
the whole as beneficial as (but not necessarily identical with) those provided
in respect of unfair dismissal by this Part,
the agreement includes provision either for arbitration in every case or for—
(i) arbitration where (by reason of equality of votes or for any other
reason) a decision under the agreement cannot otherwise be reached,
and
(i1) a right to submit to arbitration any question of law arising out of such
a decision, and]
the provisions of the agreement are such that it can be determined with
reasonable certainty whether or not a particular employee is one to whom the
agreement applies.
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(4) If at any time when an order under subsection (3) is in force in relation to a dismissal
procedures agreement the Secretary of State is satisfied, whether on an application
made to him by any of the parties to the agreement or otherwise, either—

(a) that it is the desire of all the parties to the agreement that the order should
be revoked, or

(b) that the agreement no longer satisfies all the conditions specified in
subsection (3),

the Secretary of State shall revoke the order by an order under this subsection.

(5) The transitional provisions which may be made in an order under subsection (4)
include, in particular, provisions directing—

(a) that an employee—

(i) shall not be excluded from his right under section 94 where the
effective date of termination falls within a transitional period which
ends with the date on which the order takes effect and which is
specified in the order, and

(i1) shall have an extended time for presenting a complaint under
section 111 in respect of a dismissal where the effective date of
termination falls within that period, and

(b) that, where the effective date of termination falls within such a transitional
period, an [Femployment tribunal] shall, in determining any complaint of
unfair dismissal presented by an employee to whom the dismissal procedures
agreement applies, have regard to such considerations as are specified in the
order (in addition to those specified in this Part and section 10(4) and (5) of
[F?*the Employment Tribunals Act 1996]).

[*#(6) Where an award is made under a designated dismissal procedures agreement—

(a) in England and Wales it may be enforced, by leave of a county court, in the
same manner as a judgment of the court to the same effect and, where leave
is given, judgment may be entered in terms of the award, and

(b) in Scotland it may be recorded for execution in the Books of Council and
Session and shall be enforceable accordingly.]

Textual Amendments
F71 S. 110(2) substituted (1.8.1998) by 1998 c. 8, s. 12(1) (with s. 12(5)); S.I. 1998/1658, art. 2(1), Sch. 1
F72 S. 110(3)(e) substituted (1.8.1998) by 1998 c. 8, s. 12(2) (with s. 12(5)); S.I. 1998/1658, art. 2(1), Sch.
1
F73 Words in s. 110(5)(b) substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a)(c) (with s 16(2)); S.I. 1998/1658,
art. 2(1), Sch. 1
F74 S.110(6) inserted (1.8.1998) by 1998 c. 8, s. 12(3); S.I. 1998/1658, art. 2(1), Sch. 1
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CHAPTER 11 B %3YERN

REMEDIES FOR UNFAIR DISMISSAL

Modifications etc. (not altering text)
C74 Pt. 10 Ch. 2 modified (6.4.2010) by The Employee Study and Training (Procedural Requirements)

111

Regulations 2010 (S.I. 2010/155), reg. 18(6)

Introductory

Complaints to [*“employment tribunal].

(1) A complaint may be presented to an [*"employment tribunal] against an employer by
any person that he was unfairly dismissed by the employer.

(2) Subject to subsection (3), an [""*employment tribunal] shall not consider a complaint

under this section unless it is presented to the tribunal—

(a) before the end of the period of three months beginning with the effective date
of termination, or

(b) within such further period as the tribunal considers reasonable in a case where
it is satisfied that it was not reasonably practicable for the complaint to be
presented before the end of that period of three months.

(3) Where a dismissal is with notice, an [*">employment tribunal] shall consider a

complaint under this section if it is presented after the notice is given but before the
effective date of termination.

(4) In relation to a complaint which is presented as mentioned in subsection (3), the
provisions of this Act, so far as they relate to unfair dismissal, have effect as if—

(a) references to a complaint by a person that he was unfairly dismissed by his
employer included references to a complaint by a person that his employer
has given him notice in such circumstances that he will be unfairly dismissed
when the notice expires,

(b) references to reinstatement included references to the withdrawal of the notice
by the employer,

(c) references to the effective date of termination included references to the date
which would be the effective date of termination on the expiry of the notice,
and

(d) references to an employee ceasing to be employed included references to an
employee having been given notice of dismissal.

Textual Amendments
F75 Words ins. 111(1)-(3) and sidenote to s. 111 substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a) (with s.

16(2)); S.I. 1998/1658, art. 2(1), Sch. 1
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112 The remedies: orders and compensation.

(1) This section applies where, on a complaint under section 111, an [

tribunal] finds that the grounds of the complaint are well-founded.

(2) The tribunal shall—

(a) explain to the complainant what orders may be made under section 113 and
in what circumstances they may be made, and

(b) ask him whether he wishes the tribunal to make such an order.

employment

(3) If the complainant expresses such a wish, the tribunal may make an order under
section 113.

(4) If no order is made under section 113, the tribunal shall make an award of
compensation for unfair dismissal (calculated in accordance with sections 118 to
[77127A][*or in accordance with regulations under section 127B]) to be paid by the
employer to the employee.

Textual Amendments
F76 Words ins. 112(1) substituted (1.8.1998) by 1998 c. 8, s. 1(2)(a) (with s. 16(2)); S.I. 1998/1658, art.
2(1), Sch. 1
F77 Words in s. 112(4) substituted (1.1.1999) by 1998 c. 8, s. 15, Sch. 1 para. 19; S.I. 1998/1658, art. 2(3),
Sch. 3 (with art. 3(6))
F78 Words in s. 112(4) inserted (2.7.1998 for specified purposes and otherwise 2.7.1999) by 1998 c. 23, s.
8(1); S.1. 1999/1547, art. 2

Orders for reinstatement or re-engagement

113 The orders.

An order under this section may be—
(a) an order for reinstatement (in accordance with section 114), or
(b) an order for re-engagement (in accordance with section 115),
as the tribunal may decide.

Modifications etc. (not altering text)
C75 S. 113 restricted (24.4.2000) by 1992 c. 52, s. 239(4)(a) (as added (24.4.2000) by 1999 c. 26, s. 16,
Sch. 5 para. 4(5); S.I. 2000/875, art. 2 (with transitional provision in art. 3))

114 Order for reinstatement. [ EaY A

(1) An order for reinstatement is an order that the employer shall treat the complainant in
all respects as if he had not been dismissed.

(2) On making an order for reinstatement the tribunal shall specify—

(a) any amount payable by the employer in respect of any benefit which the
complainant might reasonably be expected to have had but for the dismissal
(including arrears of pay) for the period between the date of termination of
employment and the date of reinstatement,
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(b) any rights and privileges (including seniority and pension rights) which must
be restored to the employee, and
(c) the date by which the order must be complied with.

(3) If the complainant would have benefited from an improvement in his terms and
conditions of employment had he not been dismissed, an order for reinstatement shall
require him to be treated as if he had benefited from that improvement from the date
on which he would have done so but for being dismissed.

(4) In calculating for the purposes of subsection (2)(a) any amount payable by the
employer, the tribunal shall take into account, so as to reduce the employer’s liability,
any sums received by the complainant in respect of the period between the date of
termination of employment and the date of reinstatement by way of—

(a) wages in lieu of notice or ex gratia payments paid by the employer, or
(b) remuneration paid in respect of employment with another employer,
and such other benefits as the tribunal thinks appropriate in the circumstances.

(5) Where a dismissal is treated as taking place by virtue of section 96, references in this
section to the date of termination of employment are to the notified date of return.

115 Order for re-engagement.

(1) An order for re-engagement is an order, on such terms as the tribunal may decide,
that the complainant be engaged by the employer, or by a successor of the employer
or by an associated employer, in employment comparable to that from which he was
dismissed or other suitable employment.

(2) On making an order for re-engagement the tribunal shall specify the terms on which
re-engagement is to take place, including—

(a) the identity of the employer,
(b) the nature of the employment,
(c) the remuneration for the employment,

(d) any amount payable by the employer in respect of any benefit which the
complainant might reasonably be expected to have had but for the dismissal
(including arrears of pay) for the period between the date of termination of
employment and the date of re-engagement,

(e) any rights and privileges (including seniority and pension rights) which must
be restored to the employee, and

(f) the date by which the order must be complied with.

(3) In calculating for the purposes of subsection (2)(d) any amount payable by the
employer, the tribunal shall take into account, so as to reduce the employer’s liability,
any sums received by the complainant in respect of the period between the date of
termination of employment and the date of re-engagement by way of—

(a) wages in lieu of notice or ex gratia payments paid by the employer, or
(b) remuneration paid in respect of employment with another employer,
and such other benefits as the tribunal thinks appropriate in the circumstances.

(4) Where a dismissal is treated as taking place by virtue of section 96, references in this
section to the date of termination of employment are to the notified date of return.
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116  Choice of order and its terms.

(1) In exercising its discretion under section 113 the tribunal shall first consider whether
to make an order for reinstatement and in so doing shall take into account—

(a) whether the complainant wishes to be reinstated,
(b) whether it is practicable for the employer to comply with an order for
reinstatement, and

(c) where the complainant caused or contributed to some extent to the dismissal,
whether it would be just to order his reinstatement.

(2) If the tribunal decides not to make an order for reinstatement it shall then consider
whether to make an order for re-engagement and, if so, on what terms.

(3) In so doing the tribunal shall take into account—
(a) any wish expressed by the complainant as to the nature of the order to be made,
(b) whether it is practicable for the employer (or a successor or an associated
employer) to comply with an order for re-engagement, and
(c) where the complainant caused or contributed to some extent to the dismissal,
whether it would be just to order his re-engagement and (if so) on what terms.

(4) Except in a case where the tribunal takes into account contributory fault under
subsection (3)(c) it shall, if it orders re-engagement, do so on terms which are, so far
as is reasonably practicable, as favourable as an order for reinstatement.

(5) Where in any case an employer has engaged a permanent replacement for a dismissed
employee, the tribunal shall not take that fact into account in determining, for the
purposes of subsection (1)(b) or (3)(b), whether it is practicable to comply with an
order for reinstatement or re-engagement.

(6) Subsection (5) does not apply where the employer shows—
(a) that it was not practicable for him to arrange for the dismissed employee’s
work to be done without engaging a permanent replacement, or
(b) that—

(i) he engaged the replacement after the lapse of a reasonable period,
without having heard from the dismissed employee that he wished to
be reinstated or re-engaged, and

(i) when the employer engaged the replacement it was no longer
reasonable for him to arrange for the dismissed employee’s work to
be done except by a permanent replacement.

117  Enforcement of order and compensation.

(1) An ["’employment tribunal] shall make an award of compensation, to be paid by the
employer to the employee, if—
(a) an order under section 113 is made and the complainant is reinstated or re-
engaged, but
(b) the terms of the order are not fully complied with.

(2) Subject to section 124 [**and to regulations under section 127B], the amount of the
compensation shall be such as the tribunal thinks fit having regard to the loss sustained
by the complainant in consequence of the failure to comply fully with the terms of
the order.
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(3) Subject to subsections (1) and (2) [**'and to regulations under section 127B], if an
order under section 113 is made but the complainant is not reinstated or re-engaged in
accordance with the order, the tribunal shall make—

(a) anaward of compensation for unfair dismissal (calculated in accordance with
sections 118 to [**127A]), and

(b) except where this paragraph does not apply, an additional award of
compensation of the appropriate amount,

to be paid by the employer to the employee.

(4) Subsection (3)(b) does not apply where—

(a) the employer satisfies the tribunal that it was not practicable to comply with
the order, or

(b) the reason (or, if more than one, the principal reason)—
(i) in a redundancy case, for selecting the employee for dismissal, or
(i1) otherwise, for the dismissal,

is one of those specified in section 100(1)(a) and (b), [**101A(d),] 102(1) or
103.

(5) In subsection (3)(b) “the appropriate amount” means—

(a) where the dismissal is of a description referred to in subsection (6), not less
than twenty-six nor more than fifty-two weeks’ pay, and

(b) in any other case, not less than thirteen nor more than twenty-six weeks’ pay.

(6) The descriptions of dismissal in respect of which an employer may incur a higher
additional award in accordance with subsection (5)(a) are—

(a) adismissal which is an act of discrimination within the meaning of the ¥**Sex
Discrimination Act 1975 which is unlawful by virtue of that Act, ™. . .
(b) adismissal which is an act of discrimination within the meaning of the ¥*'Race
Relations Act 1976 which is unlawful by virtue of that Act [***and
™5(c) a dismissal which is an act of discrimination within the meaning of the
M8Disability Discrimination Act 1995 which is unlawful by virtue of that
Act.]

(7) Where in any case an employer has engaged a permanent replacement for a dismissed
employee, the tribunal shall not take that fact into account in determining for the
purposes of subsection (4)(a) whether it was practicable to comply with the order for
reinstatement or re-engagement unless the employer shows that it was not practicable
for him to arrange for the dismissed employee’s work to be done without engaging a
permanent replacement.

(8) Where in any case an [*employment tribunal] finds that the complainant has
unreasonably prevented an order under section 113 from being complied with, in
making an award of compensation for unfair dismissal ™. . . it shall take that conduct
into account as a failure on the part of the complainant to mitigate his loss.
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Compensation

118  General.

(1) [™*Subject to regulations under section 127B,]where a tribunal makes an award of
compensation for unfair dismissal under section 112(4) or 117(3)(a) the award shall
consist of—

(a) abasic award (calculated in accordance with sections 119 to 122 and 126), and

(b) acompensatory award (calculated in accordance with sections 123, 124, 126
["*, 127 and 127A(1), (3) and (4)]).

(2) Where this subsection applies, the award shall also include a special award calculated
in accordance with section 125 unless—

(a) the complainant does not request the tribunal to make an order under
section 113, or

(b) the case falls within section 121.

(3) Subsection (2) applies where the reason (or, if more than one, the principal reason)—
(a) in aredundancy case, for selecting the employee for dismissal, or
(b) otherwise, for the dismissal,
is one of those specified in section 100(1)(a) and (b), [***101A(d),] 102(1) or 103.

[*°(4) Where section 127A(2) applies, the award shall also include a supplementary award.]
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