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Water Industry Act 1991

1991 CHAPTER 56

An Act to consolidate enactments relating to the supply of water and the provision of
sewerage services, with amendments to give effect to recommendations of the Law

Commission.

[25th July 1991]

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—

Extent Information

E1

Act extends to England and Wales; for minor variations see s. 223(3)

Modifications etc. (not altering text)

C1

C2

C3

C4

Cs

Co
Cc7

A reference to a detention centre within the meaning of Part VIII of the Immigration and Asylum
Act 1999 (c. 33) to be construed as a reference to a removal centre within the meaning of that Part
(10.2.2003) by virtue of 2002 c. 41, s. 66(4); S.I. 2003/1, art. 2, Sch.

Act modified (temp.) (29.3.2005) by The Water Act 2003 (Commencement No. 4, Transitional
Provisions and Savings) Order 2005 (S.1. 2005/968), art. 4, {Sch. 2 paras. 3, 4}

Act: certain provisions modified (temp.) (8.3.2004) by The Water Act 2003 (Commencement No. 1
and Transitional Provisions) Order 2004 (S.1. 2004/641), art. 6, Sch. 3 para. 7

Act: transfer of functions (W.) (except ss. 1,14, 15, 17, 24(2)(d), 27(3), 32-35, 152(2), 193(3), 206(3)
(e), Schs. 1, 4 and subject to entry in Sch. 1 of the amending S.1.) (1.7.1999) by 1999/672, art. 2, Sch.
1 (as amended by 2003 c. 37, s. 100(2)(4)(6)(7); S.I. 2004/2528, art. 2(s); S.I. 2006/3334, Sch.)

Act restricted (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss. 15(2)(a), 225(2).

Act restricted (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss. 18(2), 225(2).

Act: definitions of "service pipe" and "water main" applied (01.12.1991) by Water Resources Act 1991
(c. 57, SIF 130), ss. 162(6), 225(2).

Act: definition of "sewerage services" applied (01.12.1991) by Water Resources Act 1991 (c. 57, SIF
130), ss. 173, Sch. 20 para. 8(1), s. 207(8), 225(2).

Act: definition of "service pipe" applied (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130),
ss. 176(7) and 195(7), 225(2).
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Act: definition of "stopcock" applied (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss.
176(7) and 221(1), 225(2).
Act: definition of "trunk main" applied (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss.
186(1), 225(2).
Act: definition of "drain" applied (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss.
221(1), 225(2).

C8 [A table showing the derivation of the provisions of this Consolidation Act will be found at the end of
the Act. The table has no official status.]

C9  Actexcluded (01.12.1991) by Statutory Water Companies Act 1991 (c. 58, SIF 130), ss. 11(2), 17(2).

C10 Act: definition of "public sewers" applied (01.12.1991) by Land Drainage Act 1991 (c. 59, SIF 73:1),
ss. 72(1), 76(2) (with ss. 67(3)(5)(8), 72(6)(8), 74(3)(4)).

C11 Actapplied (8.8.2017) by The Wrexham Gas Fired Generating Station Order 2017 (S.1. 2017/766),
Sch. 9 para. 34

C12 Actapplied (Isles of Scilly) (with modifications) (1.11.2019) by The Isles of Scilly (Application of
Water Legislation) Order 2019 (S.1. 2019/1259), arts. 2(1), 4 (as amended (27.3.2020) by The Isles of
Scilly (Application of Water Legislation) Order 2020 (S.I. 2020/214), art. 6)

Commencement Information
I Act wholly in force at 1.12.1991 see s. 223(2)

PART I

PRELIMINARY
The Director General of Water Services

1 The Director General of Water Services.

Textual Amendments
F1  S. 1 repealed (1.4.2006) by Water Act 2003 (c. 37), ss. 34(4), 101(2), 105(3), Sch. 9 Pt. 2; S.I.
2005/2714, art. 4(a)(g)(i) (with Sch. para. 8)

[*1A  Water Services Regulation Authority

(1) There shall be a body corporate to be known as the Water Services Regulation
Authority (in this Act referred to as “the Authority”) for the purpose of carrying out
the functions conferred on or transferred to it by this Act or under or by virtue of any
other enactment.

(2) The functions of the Authority are performed on behalf of the Crown.
(3) Schedule 1A to this Act shall have effect with respect to the Authority.

(4) In Welsh the Authority may be known as “Awdurdod Rheoleiddio Gwasanaethau
Dwr”.]
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Textual Amendments
F2  S. 1A inserted (1.4.2006) by Water Act 2003 (c. 37), ss. 34(1), 105(3); S.I. 2005/2714, art. 4(a) (with
Sch. para. 8)

General duties

2 General duties with respect to water industry.

(1) This section shall have effect for imposing duties on the Secretary of State and on
the Director as to when and how they should exercise and perform [*the powers and
duties conferred or imposed on the Secretary of State or the Authority by virtue of any
of the relevant provisions. |

[**(2A) The Secretary of State or, as the case may be, the Authority shall exercise and perform
the powers and duties mentioned in subsection (1) above in the manner which he or
it considers is best calculated—

(a) to further the consumer objective;

(b) tosecure that the functions of a water undertaker and of a sewerage undertaker
are properly carried out as respects every area of England and Wales;

(c) to secure that companies holding appointments under Chapter 1 of Part 2 of
this Act as relevant undertakers are able (in particular, by securing reasonable
gturns on their capital) to finance the proper carrying out of those functions;

(d) to secure that the activities authorised by the licence [*®of a water supply
licensee or sewerage licensee] and any statutory functions imposed on it in
consequence of the licence are properly carried out["’; and

(e) to further the resilience objective.]

(2B) The consumer objective mentioned in subsection (2A)(a) above is to protect the
interests of consumers, wherever appropriate by promoting effective competition
between persons engaged in, or in commercial activities connected with, the provision
of water and sewerage services.

(2C) For the purposes of subsection (2A)(a) above the Secretary of State or, as the case may
be, the Authority shall have regard to the interests of—

(a) individuals who are disabled or chronically sick;
(b) individuals of pensionable age;

(c) individuals with low incomes;

(d) individuals residing in rural areas; *...

(e) customers, of companies holding an appointment under Chapter 1 of Part
2 of this Act, whose premises are [“household premises (as defined in
section 17C)][""; and

(f) customers, of companies holding an appointment under Chapter 1 of Part 2
of this Act, whose premises are below the consumption threshold and in the
area of a relevant undertaker whose area is wholly or mainly in Wales,]

but that is not to be taken as implying that regard may not be had to the interests of
other descriptions of consumer.
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(2D) For the purposes of subsection (2C) above, premises are [""'below the consumption
threshold if the total quantity] of water estimated to be supplied to the premises
annually for the purposes of subsection (2) of section 17D below is less than the
quantity specified in that subsection.

[F*(2DA) The resilience objective mentioned in subsection (2A)(e) is—

(a) to secure the long-term resilience of water undertakers' supply systems and
sewerage undertakers' sewerage systems as regards environmental pressures,
population growth and changes in consumer behaviour, and

(b) to secure that undertakers take steps for the purpose of enabling them to meet,

in the long term, the need for the supply of water and the provision of sewerage
services to consumers,

including by promoting—
(1) appropriate long-term planning and investment by relevant undertakers, and
(ii) the taking by them of a range of measures to manage water resources in

sustainable ways, and to increase efficiency in the use of water and reduce
demand for water so as to reduce pressure on water resources.

(2DB) For the purposes of subsection (2DA)—

(a) the reference to water undertakers' supply systems is to be construed in
accordance with section 17B;

(b) the reference to sewerage undertakers' sewerage systems is [**to be construed
in accordance with section 17BA(7).]]

(2E) The Secretary of State and the Authority may, in exercising any of the powers and
performing any of the duties mentioned in subsection (1) above, have regard to—

(a) any interests of consumers in relation to electricity conveyed by distribution
systems (within the meaning of the Electricity Act 1989);

(b) any interests of consumers in relation to gas conveyed through pipes (within
the meaning of the Gas Act 1986);

(c) any interests of consumers in relation to communications services
and electronic communications apparatus (within the meaning of the
Communications Act 2003),

which are affected by the exercise of that power or the performance of that duty.]

[F"*(3) Subject to subsection (2A) above, the Secretary of State or, as the case may

be, the Authority shall exercise and perform the powers and duties mentioned in
subsection (1) above in the manner which he or it considers is best calculated—
(a) to promote economy and efficiency on the part of companies holding an
appointment under Chapter 1 of Part 2 of this Act in the carrying out of the
functions of a relevant undertaker;

(b) to secure that no undue preference is shown, and that there is no undue
discrimination in the fixing by such companies of water and drainage charges;
[®(ba) to secure that no undue preference (including for itself) is shown, and that
there is no undue discrimination, in the doing by such a company of—
(1) such things as relate to the provision of services by itself or another
such company, or
(i1) such things as relate to the provision of services by a water supply
licensee or a sewerage licensee;]
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(c) to secure that consumers are protected as respects benefits that could be
secured for them by the application in a particular manner of any of the
proceeds of any disposal (whenever made) of any of such a company’s
protected land or of an interest or right in or over any of that land;

(d) to ensure that consumers are also protected as respects any activities of
such a company which are not attributable to the exercise of functions of a
relevant undertaker, or as respects any activities of any person appearing to
the Secretary of State or (as the case may be) the Authority to be connected
with the company, and in particular by ensuring—

(i) that any transactions are carried out at arm’s length;

(ii) that the company, in relation to the exercise of its functions as a
relevant undertaker, maintains and presents accounts in a suitable
form and manner;

T P

(e) to contribute to the achievement of sustainable development.

(4) In exercising any of the powers or performing any of the duties mentioned in
subsection (1) above in accordance with the preceding provisions of this section,
the Secretary of State and the Authority shall have regard to the principles of best
regulatory practice (including the principles under which regulatory activities should
be transparent, accountable, proportionate, consistent and targeted only at cases in
which action is needed).]

(5) In this section the references to water and drainage charges are references to—
(a) any charges in respect of any services provided in the course of the carrying
out of the functions of a relevant undertaker; and
(b) amounts of any other description which such an undertaker is authorised by
or under any enactment to require any of its customers or potential customers
to pay.

[F(5A) In this section—
“consumers” includes both existing and future consumers; and
“the interests of consumers” means the interests of consumers in relation
to—

(a) the supply of water by means of a water undertaker’s supply system to
premises either by water undertakers or by [**water supply licensees]
acting in their capacity as such; and

(b) the provision of sewerage services ["’either by sewerage undertakers or
by sewerage licensees acting in their capacity as such.]]

(6) For the purposes of this section—

[*(a) subject to subsection (6A) below, the reference in subsection (1) above to
[F*'the relevant provisions] is a reference to the provisions [***contained in—

(i) Part 2 of this Act (except section 27A and Schedule 3A),

(i1) any of sections 37A to 38, 38ZA, 39, 39ZA, 39B to 39D, 40E to 40J,
42, 51CD to 51CG, 63AC to 63AF, 66B, 66CA to 66H, 66K, 66L,
660(2),95,95ZA,96,96ZA,99, 105ZF to 105ZI, 110F to 110J, 110L
to 1100, 117Eto 1170, 117R, 117S, 143B to 143E, 144ZA to 144ZF,
153,181,182, 185,192A,192B, 195, 195A and 201 to 203 below, and

(iii) any of sections 42 to 54 of the Water Act 2014.]
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e (*)

"[(6A) [**Subsections (2A) to (4) above and [*sections 2A and 2B] below] do not apply in

relation to anything done by the Director in the exercise of functions assigned to him
by section 31(3) below (“Competition Act functions”).

(6B) The Director may nevertheless, when exercising any Competition Act function, have

regard to any matter in respect of which a duty is imposed by any of [***subsections
(2A) to (4) above and [*sections 2A and 2B] below] , if it is a matter to which [**’the
CMA] could have regard when exercising that function.]

[*'(7) The duties imposed by subsections (2A) to (4) above and [**sections 2A and 2B]

below do not affect the obligation of the Authority or, as the case may be, the Secretary
of State to perform or comply with any other duty or requirement (whether arising
under this Act or another enactment, by virtue of any [***retained EU obligation] or

otherwise).]

Textual Amendments

F3

F4

FS

Feé

F7

F8

F9

F10

F11

F12

F13

F14

F15

Words in s. 2(1) substituted (15.7.2015 for specified purposes, 1.9.2015 for specified purposes,
1.11.2015 for specified purposes, 18.12.2015 for specified purposes, 1.4.2016 for specified purposes,
1.9.2016 for specified purposes, 1.11.2016 for specified purposes, 1.4.2017 in so far as not already in
force) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(2); S.I. 2015/1469, arts. 2(f)(ii), 3()(ii), 4(c)
(i1); S.I. 2015/1938, art. 2(g)(ii); S.I. 2016/465, arts. 2(m), 3(g)(ii), Sch. 1 para. 1(c)(iv) (with Sch. 2)
(as amended (22.3.2017) by S.I. 2017/462, art. 16); S.1. 2016/1007, art. 2(h)(aa)(ii); S.I. 2017/462, art.
3(K)i)

S. 2(2A)-(2E) substituted (1.4.2005) for s. 2(2) by Water Act 2003 (c. 37), ss. 39(3), 105(3); S.I.
2005/968, art. 2(f) (with savings in art. 4, Schs. 1, 2)

Word in s. 2(2A)(c) omitted (14.7.2014 for specified purposes, 18.12.2015 in so far as not already in
force) by virtue of Water Act 2014 (c. 21), ss. 22(2)(a), 94(2)(e); S.L 2015/1938, art. 2(¢)

Words in s. 2(2A)(d) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(c)(ii) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

S. 2(2A)(e) and word inserted (14.7.2014 for specified purposes, 18.12.2015 in so far as not already in
force) by Water Act 2014 (c. 21), ss. 22(2)(b), 94(2)(e); S.1. 2015/1938, art. 2(e)

Word in s. 2(2C) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(4)(a); S.1.
2017/462, art. 3(k)(ii)

Words in s. 2(2C)(e) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(4)(b);
S.I. 2017/462, art. 3(k)(ii)

S. 2(2C)(f) and word inserted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(4)(c); S.I.
2017/462, art. 3(k)(ii)

Words in s. 2(2D) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(5); S.I.
2017/462, art. 3(k)(ii)

S. 2(2DA)(2DB) inserted (14.7.2014 for specified purposes, 18.12.2015 in so far as not already in
force) by Water Act 2014 (c. 21), ss. 22(3), 94(2)(e); S.I. 2015/1938, art. 2(e)

Words in s. 2(2DB)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(6);
S.1. 2016/465, art. 2(m), Sch. 1 para. 1(c)(ii) (with Sch. 2) (as amended (22.3.2017) by S.1. 2017/462,
art. 16)

S. 2(3)(4) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 39(4), 105(3); S.I. 2005/968, art. 2(f)
(with savings in art. 4, Schs. 1, 2)

S. 2(3)(ba) inserted (1.1.2015 for W. for specified purposes, 6.4.2015 for W. for specified purposes,
1.4.2016 for E. in so far as not already in force) by Water Act 2014 (c. 21), ss. 23, 94(3); S.1.
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2014/3320, art. 2(1)(a) (with art. 3); S.I. 2015/773, art. 2(3)(a) (with art. 6); S.I. 2016/465, art. 2(e)
(with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

S. 2(3)(d)(iii) omitted (25.6.2013) by virtue of Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(2), Sch. 21 para. 4

S. 2(5A) inserted (1.4.2005) by Water Act 2003 (c. 37), ss. 39(5), 105(3); S.I. 2005/968, art. 2(f) (with
savings in art. 4, Schs. 1, 2)

Words in s. 2(5A)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(7)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(c)(ii) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

Words in s. 2(5A)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(7)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(c)(ii) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

S. 2(6)(a)(b) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 39(6), 105(3); S.I. 2005/968, art.
2(f) (with savings in art. 4, Schs. 1, 2)

Words in s. 2(6)(a) substituted (15.7.2015 for specified purposes, 1.9.2015 for specified purposes,
1.11.2015 for specified purposes, 18.12.2015 for specified purposes, 1.4.2016 for specified purposes,
1.9.2016 for specified purposes, 1.11.2016 for specified purposes, 1.4.2017 in so far as not already in
force) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(8)(a); S.I. 2015/1469, arts. 2(f)(i1), 3(f)(ii),
4(c)(ii); S.I. 2015/1938, art. 2(g)(ii); S.I. 2016/465, arts. 2(m), 3(g)(ii), Sch. 1 para. 1(c)(iv) (with Sch.
2) (as amended (22.3.2017) by S.1. 2017/462, art. 16); S.I. 2016/1007, art. 2(h)(aa)(ii); S.I. 2017/462,
art. 3(k)(ii)

Words in s. 2(6)(a) substituted (15.7.2015 for specified purposes, 1.9.2015 for specified purposes,
1.11.2015 for specified purposes, 18.12.2015 for specified purposes, 1.4.2016 for specified purposes,
1.9.2016 for specified purposes, 1.11.2016 for specified purposes, 1.4.2017 in so far as not already in
force) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(8)(b); S.1. 2015/14609, arts. 2(f)(1), 3(H)(i),
4(c)(i); S.I. 2015/1938, art. 2(g)(i); S.I. 2016/465, arts. 2(m), 3(g)(i), Sch. 1 para. 1(c)(iii) (with Sch. 2)
(as amended (22.3.2017) by S.I. 2017/462, art. 16); S.I. 2016/1007, art. 2(h)(bb)(ii); S.I. 2017/462, art.
3(k)(ii)

S. 2(6)(b) repealed (15.7.2015 for specified purposes, 1.9.2015 for specified purposes, 1.11.2015 for
specified purposes, 18.12.2015 for specified purposes, 1.4.2016 for specified purposes, 1.9.2016 for
specified purposes, 1.11.2016 for specified purposes, 1.4.2017 in so far as not already in force) by
Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(8)(c); S.I. 2015/1469, arts. 2(f)(ii), 3(f)(ii), 4(c)(ii);
S.I. 2015/1938, art. 2(g)(ii); S.I. 2016/465, arts. 2(m), 3(g)(ii), Sch. 1 para. 1(c)(iv) (with Sch. 2) (as
amended (22.3.2017) by S.I. 2017/462, art. 16); S.I. 2016/1007, art. 2(h)(aa)(ii); S.I. 2017/462, art.
3(k)(ii)

S. 2(6)(c) repealed (15.7.2015 for specified purposes, 1.9.2015 for specified purposes, 1.11.2015 for
specified purposes, 18.12.2015 for specified purposes, 1.4.2016 for specified purposes, 1.9.2016 for
specified purposes, 1.11.2016 for specified purposes, 1.4.2017 in so far as not already in force) by
Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 3(8)(c); S.I. 2015/1469, arts. 2(f)(ii), 3(f)(ii), 4(c)(ii);
S.I. 2015/1938, art. 2(g)(ii); S.I. 2016/465, arts. 2(m), 3(g)(ii), Sch. 1 para. 1(c)(iv) (with Sch. 2) (as
amended (22.3.2017) by S.I. 2017/462, art. 16); S.I. 2016/1007, art. 2(h)(aa)(ii); S.I. 2017/462, art.
3(k)(ii)

S. 2(6A)(6B) inserted (26.11.1998 for specified purposes and otherwise 1.3.2000) by 1998 c. 41, s.
54(3), Sch. 10 Pt. II para. 5(4) (with s. 73); S.I. 1998/2750, art. 2(1); S.I. 2000/344, art. 2, Sch.
Words in s. 2(6A) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 39(7), 105(3); S.I. 2005/968,
art. 2(f) (with savings in art. 4, Schs. 1, 2)

Words in s. 2(6A) substituted (6.4.2015) by Water Act 2014 (c. 21), ss. 24(2), 94(3); S.1. 2015/773, art.
2(1)(c) (with art. 4)

Words in s. 2(6B) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 39(8), 105(3); S.I. 2005/968,
art. 2(f) (with savings in art. 4, Schs. 1, 2)

Words in s. 2(6B) substituted (6.4.2015) by Water Act 2014 (c. 21), ss. 24(2), 94(3); S.1. 2015/773, art.
2(1)(c) (with art. 4)
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F30 Words in s. 2(6B) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 74 (with art. 3)

F31 S.2(7)added (1.4.2005) by Water Act 2003 (c. 37), ss. 39(9), 105(3); S.I. 2005/968, art. 2(f) (with
savings in art. 4, Schs. 1, 2)

F32 Words in s. 2(7) substituted (6.4.2015) by Water Act 2014 (c. 21), ss. 24(2), 94(3); S.1. 2015/773, art.
2(1)(c) (with art. 4)

F33 Words in s. 2(7) substituted (31.12.2020) by The Floods and Water (Amendment etc.) (EU Exit)
Regulations 2019 (S.1. 2019/558), regs. 1(1), 3(2); 2020 c. 1, Sch. 5 para. 1(1)

Modifications etc. (not altering text)
C13 S. 2 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure Projects)
(English Undertakers) Regulations 2013 (S.1. 2013/1582), regs. 1(1)(b), 3(3) (with regs. 1(1)(c),

32)(5)

[**2A  Strategic priorities and objectives: England

(1) The Secretary of State may from time to time publish a statement setting out strategic
priorities and objectives for the Authority in carrying out relevant functions relating
wholly or mainly to England.

(2) The Authority must carry out those functions in accordance with any statement
published under this section.

(3) In formulating a statement under this section, the Secretary of State—
(a) must have regard to the duties imposed on the Authority under section 2,
(b) must have regard to social and environmental matters, and
(c) may have regard to such other matters as the Secretary of State thinks fit.

(4) Before publishing a statement under this section, the Secretary of State must consult—
(a) the Authority,
(b) the Council,
(¢c) relevant undertakers,
(d) [™water supply licensees and sewerage licensees],
(e) the Environment Agency,
(f) the Welsh Ministers,
(g) the NRBW, and
(h) anyone else the Secretary of State thinks appropriate.

(5) Before publishing a statement under this section the Secretary of State must—
(a) lay a draft of the statement before Parliament, and
(b) then wait until the end of the 40-day period.

(6) The Secretary of State may not publish the statement under this section if, within the
40-day period, either House of Parliament resolves not to approve it.

(7) “The 40-day period” means the period of 40 days beginning with the day on which
the draft is laid before Parliament (or, if it is not laid before each House on the same
day, the later of the days on which it is laid).
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(8) When calculating the 40-day period, ignore any period during which Parliament is
dissolved or prorogued or during which both Houses are adjourned for more than 4
days.

(9) In this section “relevant functions relating wholly or mainly to England” means the
functions mentioned in [“*section 2(1)] so far as they relate to appointment areas
wholly or mainly in England.

(10) In subsection (9) “appointment area” means an area for which an appointment is held
under Chapter 1 of Part 2.]

Textual Amendments
F34 Ss. 2A, 2B substituted for s. 2A (6.4.2015) by Water Act 2014 (c. 21), ss. 24(1), 94(3); S.I. 2015/773,
art. 2(1)(c) (with art. 4)
F35 Words in s. 2A(4)(d) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 4; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(d) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F36 Words in s. 2A(9) substituted (31.3.2017) by The Water Act 2014 (Consequential Amendments etc.)
Order 2017 (S.1. 2017/506), arts. 1(1), 6(2)

[*2B  Strategic priorities and objectives: Wales

(1) The Welsh Ministers may from time to time publish a statement setting out strategic
priorities and objectives for the Authority in carrying out relevant functions relating
wholly or mainly to Wales.

(2) The Authority must carry out those functions in accordance with any statement
published under this section.

(3) In formulating a statement under this section the Welsh Ministers—
(a) must have regard to the duties imposed on the Authority under section 2,
(b) must have regard to social and environmental matters, and
(c) may have regard to such other matters as the Welsh Ministers think fit.

(4) Before publishing a statement under this section, the Welsh Ministers must consult—
(a) the Authority,
(b) the Council,
(¢) relevant undertakers,
(d) [*'water supply licensees],
(e) the NRBW,
(f) the Secretary of State,
(g) the Environment Agency, and
(h) anyone else the Welsh Ministers think appropriate.

(5) Before publishing a statement under this section the Welsh Ministers must—
(a) lay a draft of the statement before the Assembly, and
(b) then wait until the end of the 40-day period.

(6) The Welsh Ministers may not publish the statement under this section if, within the
40-day period, the Assembly resolves not to approve it.
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(7) “The 40-day period” means the period of 40 days beginning with the day on which
the draft is laid before the Assembly.

(8) When calculating the 40-day period, ignore any period during which the Assembly is
dissolved or is in recess for more than 4 days.

(9) In this section “relevant functions relating wholly or mainly to Wales” means the
functions mentioned in [“*section 2(1)] so far as they relate to appointment areas
wholly or mainly in Wales.

(10) In subsection (9) “appointment area” means an area for which an appointment is held
under Chapter 1 of Part 2.]

Textual Amendments
F34 Ss. 2A, 2B substituted for s. 2A (6.4.2015) by Water Act 2014 (c. 21), ss. 24(1), 94(3); S.1. 2015/773,
art. 2(1)(c) (with art. 4)
F37 Words in s. 2B(4)(d) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 5; S.1.
2016/465, art. 2(m), Sch. 1 para. 1(d) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F38 Words in s. 2B(9) substituted (31.3.2017) by The Water Act 2014 (Consequential Amendments etc.)
Order 2017 (S.1. 2017/506), arts. 1(1), 6(2)

3 General environmental and recreational duties.

(1) It shall be the duty of each of the following, that is to say—
(a) the Secretary of State;
(b) F39
(c) the Director; and
(d) every company holding an appointment as a relevant undertaker,

in formulating or considering any proposals relating to any functions of a relevant
undertaker (including, in the case of such a company, any functions which, by virtue of
that appointment, are functions of the company itself) to comply with the requirements
imposed in relation to the proposals by subsections (2) and (3) below.

(2) The requirements imposed by this subsection in relation to any such proposals as are
mentioned in subsection (1) above are—
(a) arequirement, so far as may be consistent—
(1) with the purposes of any enactment relating to the functions of the
undertaker; and
(i) in the case of the Secretary of State and the Director, with their duties
under section 2 above,

so to exercise any power conferred with respect to the proposals on the person
subject to the requirement as to further the conservation and enhancement
of natural beauty and the conservation of flora, fauna and geological or
physiographical features of special interest [**’and, in the case of the exercise
of such a power by a company holding an appointment as a relevant
undertaker, as to further water conservation] ;

(b) arequirement to have regard to the desirability of protecting and conserving
buildings, sites and objects of archaeological, architectural or historic interest;
and
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(c) arequirement to take into account any effect which the proposals would have
on the beauty or amenity of any rural or urban area or on any such flora, fauna,
features, buildings, sites or objects.

(3) The requirements imposed by this subsection in relation to any such proposals as
are mentioned in subsection (1) above are, subject to the requirements imposed by
subsection (2) above—

(a) arequirement to have regard to the desirability of preserving for the public
any freedom of access to areas of woodland, mountains, moor, heath, down,
cliff or foreshore and other places of natural beauty;

(b) arequirement to have regard to the desirability of maintaining the availability
to the public of any facility for visiting or inspecting any building, site or
object of archaeological, architectural or historic interest; and

(c) arequirement to take into account any effect which the proposals would have
on any such freedom of access or on the availability of any such facility.

(4) Subsections (1) to (3) above shall apply so as to impose duties on the Director and any
company holding an appointment as a relevant undertaker in relation to any proposal
relating to—

F42

(a) the functions of [**'the Environment Agency]; "...
["*(aa) the functions of the NRBW; or]
(b) the functions of an internal drainage board,

as they apply in relation to any proposals relating to the functions of such an
undertaker; and for the purposes of this subsection the reference in subsection (2)(a)
above to the functions of the undertaker shall have effect as a reference to the functions
of ["*the Environment Agency][***, the NRBW,] or, as the case may be, of the internal
drainage board in question.

(5) Subject to obtaining the consent of any navigation authority, harbour authority or
conservancy authority before doing anything which causes navigation which is subject
to the control of that authority to be obstructed or otherwise interfered with, it shall
be the duty of every company holding an appointment as a relevant undertaker to take
such steps as are—

(a) reasonably practicable; and

(b) consistent with the purposes of the enactments relating to the functions of the
undertaker in question,

for securing, so long as that company has rights to the use of water or land associated
with water, that those rights are exercised so as to ensure that the water or land is made
available for recreational purposes and is so made available in the best manner.

(6) It shall be the duty of a company holding an appointment as a relevant undertaker,
in determining what steps to take in performance of any duty imposed by virtue of
subsection (5) above, to take into account the needs of persons who are chronically
sick or disabled.

(7) The obligations under this section of a company holding an appointment as a relevant
undertaker shall be enforceable under section 18 below by the Secretary of State.

(8) Nothing in this section or the following provisions of this Act shall require recreational
facilities made available by a relevant undertaker to be made available free of charge.

(9) References in this section to the functions of a relevant undertaker shall be construed,
without prejudice to section 156(7) below, as if those functions included the
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management, by a company holding an appointment as such an undertaker, of any
land for the time being held by that company for any purpose whatever (whether or
not connected with the carrying out of the functions of a relevant undertaker).

(10) In this section “building” includes structure.

Textual Amendments

F39 S.3(1)(b) repealed ( 27.3.2002) by The Ministry of Agriculture, Fisheries and Food (Dissolution)
Order 2002; S.I. 2002/794, art. 5(2), 6, Sch. 2

F40 Words in s. 3(2)(a) inserted (1.4.2004) by Water Act 2003 (c. 37), ss. 82, 105(3); S.I. 2004/641, art.
3(u) (with art. 6, Sch. 3)

F41 Words in s. 3(4) substituted (1.4.1996) by 1995 c. 25, s. 120(1), Sch. 22 para. 97 (with ss. 7(6), 115,
117); S.I. 1996/186, art. 3

F42 Word in s. 3(4)(a) omitted (1.4.2013) by virtue of The Natural Resources Body for Wales (Functions)
Order 2013 (S.1. 2013/755), art. 1(2), Sch. 2 para. 224(2) (with Sch. 7)

F43 S. 3(4)(aa) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order 2013 (S.I.
2013/755), art. 1(2), Sch. 2 para. 224(3) (with Sch. 7)

F44 Words in s. 3(4) substituted (1.4.1996) by 1995 c. 25, s. 120(1), Sch. 22 para. 97 (with ss. 7(6), 115,
117); S.I. 1996/186, art. 3

F45 Words in s. 3(4) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order 2013
(S.I. 2013/755), art. 1(2), Sch. 2 para. 224(4) (with Sch. 7)

4 Environmental duties with respect to sites of special interest.

(1) Where [***Natural England] or [**'the NRBW] are of the opinion that any area of land
in England or, as the case may be, in Wales—
(a) is of special interest by reason of its flora, fauna or geological or
physiographical features; and

(b) may at any time be affected by schemes, works, operations or activities of a
relevant undertaker,

[**Natural England or (as the case may be) ["*the NRBW]] shall notify the fact that
the land is of special interest for that reason to every relevant undertaker whose works,
operations or activities may affect the land.

(2) Where a National Park authority or the Broads Authority is of the opinion that any
area of land in a National Park or in the Broads—

(a) 1is land in relation to which the matters for the purposes of which section 3
above has effect are of particular importance; and

(b) may at any time be affected by schemes, works, operations or activities of a
relevant undertaker,

the National Park authority or Broads Authority shall notify the fact that the land is
such land, and the reasons why those matters are of particular importance in relation
to the land, to every relevant undertaker whose works, operations or activities may
affect the land.

(3) Where a relevant undertaker has received a notification under subsection (1) or (2)
above with respect to any land, that undertaker shall consult the notifying body before
carrying out any works, operations or activities which appear to that undertaker to be
likely—
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(a) todestroy or damage any of the flora, fauna, or geological or physiographical
features by reason of which the land is of special interest; or

(b) significantly to prejudice anything the importance of which is one of the
reasons why the matters mentioned in subsection (2) above are of particular
importance in relation to that land.

(4) Subsection (3) above shall not apply in relation to anything done in an emergency
where particulars of what is done and of the emergency are notified to [***Natural
England], [**the NRBW], the National Park authority in question or, as the case may
be, the Broads Authority as soon as practicable after that thing is done.

(5) The obligations under this section of a relevant undertaker shall be enforceable under
section 18 below by the Secretary of State.

(6) In this section—

“the Broads” has the same meaning as in the " Norfolk and Suffolk Broads
Act 1988; ™' .

F51

and section 3(9) above shall apply, as it applies in relation to that section, for construing
(in accordance with section 6 below) any references in this section to a relevant
undertaker.

Textual Amendments

F46 Words in s. 4(1) substituted (1.10.2006) by Natural Environment and Rural Communities Act 2006
(c. 16), ss. 105(1), 107, Sch. 11 para. 129(2)(a); S.1. 2006/2541, art. 2

F47 Words in s. 4 substituted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order 2013
(S.I. 2013/755), art. 1(2), Sch. 2 para. 225(2) (with Sch. 7)

F48 Words in s. 4(1) substituted (1.10.2006) by Natural Environment and Rural Communities Act 2006
(c. 16), ss. 105(1), 107, Sch. 11 para. 129(2)(b); S.I. 2006/2541, art. 2

F49 Words in s. 4(1) substituted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order
2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 225(3) (with Sch. 7)

F50 Words in s. 4(4) substituted (1.10.2006) by Natural Environment and Rural Communities Act 2006
(c. 16), ss. 105(1), 107, Sch. 11 para. 129(3); S.I. 2006/2541, art. 2

F51 Definition of “National Park authority” and the word “and” immediately preceding it repealed
(1.4.1997) by 1995 c. 25, s. 120(3), Sch. 24 (with ss. 7(6), 115, 117); S.I. 1996/2560, art. 2, Sch.

Marginal Citations
M1 1988c. 4.

5 Codes of practice with respect to environmental and recreational duties.

(1) The Secretary of State may by order approve any code of practice issued (whether by
him or by another person) for the purpose of—
(a) giving practical guidance to relevant undertakers with respect to any of the
matters for the purposes of which sections 3 and 4 above have effect; and
(b) promoting what appear to him to be desirable practices by such undertakers
with respect to those matters,
and may at any time by such an order approve a modification of such a code or
withdraw his approval of such a code or modification.
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(2) A contravention of a code of practice as for the time being approved under this section

shall not of itself constitute a contravention of any requirement imposed by section 3
or 4 above or give rise to any criminal or civil liability; but the Secretary of State *. . .
shall *. . . be under a duty to take into account whether there has been or is likely
to be any such contravention in determining when and how he should exercise his
powers in relation to any relevant undertaker by virtue of this Act, any of the other

consolidation Acts or the Y*Water Act 1989.

(3) The power of the Secretary of State to make an order under this section shall be

exercisable by statutory instrument subject to annulment in pursuance of a resolution
of either House of Parliament.

(4) The Secretary of State shall not make an order under this section unless he has first

consulted—
(@) [**the Environment Agency][***and the NRBW];
(b) [®°Natural England]"™...;
(c) the Historic Buildings and Monuments Commission for England;
(d) the Sports Council and the Sports Council for Wales; and

(e) such relevant undertakers and other persons as he considers it appropriate to
consult.

(5) In this section “the other consolidation Acts” means the “*Water Resources Act 1991,

8 the ™Land Drainage Act 1991 and the “Water Consolidation (Consequential

Provisions) Act 1991.

Textual Amendments

F52

F53

F54

F5S

F56

F57

F58

Words in s. 5(2) repealed (27.3.2002) by The Ministry of Agriculture, Fisheries and Food (Dissolution)
Order 2002 (S.I. 2002/794), art. 5(2), Sch. 2 (with art. 6)

Word in s. 5(2) repealed (27.3.2002) by The Ministry of Agriculture, Fisheries and Food (Dissolution)
Order 2002 (S.I. 2002/794), art. 5(2), Sch. 2 (with art. 6)

Words in s. 5(4)(a) substituted (1.4.1996) by 1995 c. 25, s. 120(1), Sch. 22 para. 98 (with ss. 7(6),
115, 117); S.I. 1996/186, art. 3

Words in s. 5(4)(a) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order
2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 226(2) (with Sch. 7)

Words in s. 5(4)(b) substituted (1.10.2006) by Natural Environment and Rural Communities Act 2006
(c. 16), ss. 105(1), 107, Sch. 11 para. 130; S.I. 2006/2541, art. 2

Words in s. 5(4)(b) omitted (1.4.2013) by virtue of The Natural Resources Body for Wales (Functions)
Order 2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 226(3) (with Sch. 7)

Words in s. 5(5) omitted (26.5.2015) by virtue of Deregulation Act 2015 (c. 20), s. 115(3)(r), Sch. 23
para. 28(4)(a)

Marginal Citations

M2
M3
M4
MS

1989 c. 15.
1991 c. 57.
1991 c. 59.
1991 c. 60.


http://www.legislation.gov.uk/id/uksi/2002/794
http://www.legislation.gov.uk/id/uksi/2002/794
http://www.legislation.gov.uk/id/uksi/2002/794/article/5/2
http://www.legislation.gov.uk/id/uksi/2002/794/schedule/2
http://www.legislation.gov.uk/id/uksi/2002/794/article/6
http://www.legislation.gov.uk/id/uksi/2002/794
http://www.legislation.gov.uk/id/uksi/2002/794
http://www.legislation.gov.uk/id/uksi/2002/794/article/5/2
http://www.legislation.gov.uk/id/uksi/2002/794/schedule/2
http://www.legislation.gov.uk/id/uksi/2002/794/article/6
http://www.legislation.gov.uk/id/ukpga/1995/25
http://www.legislation.gov.uk/id/ukpga/1995/25/section/120/1
http://www.legislation.gov.uk/id/ukpga/1995/25/schedule/22/paragraph/98
http://www.legislation.gov.uk/id/ukpga/1995/25/section/7/6
http://www.legislation.gov.uk/id/ukpga/1995/25/section/115
http://www.legislation.gov.uk/id/ukpga/1995/25/section/117
http://www.legislation.gov.uk/id/uksi/1996/186
http://www.legislation.gov.uk/id/uksi/1996/186/article/3
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/226/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/ukpga/2006/16
http://www.legislation.gov.uk/id/ukpga/2006/16
http://www.legislation.gov.uk/id/ukpga/2006/16/section/105/1
http://www.legislation.gov.uk/id/ukpga/2006/16/section/107
http://www.legislation.gov.uk/id/ukpga/2006/16/schedule/11/paragraph/130
http://www.legislation.gov.uk/id/uksi/2006/2541
http://www.legislation.gov.uk/id/uksi/2006/2541/article/2
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/226/3
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/ukpga/1991/56/section/5/5
http://www.legislation.gov.uk/id/ukpga/2015/20
http://www.legislation.gov.uk/id/ukpga/2015/20/section/115/3/r
http://www.legislation.gov.uk/id/ukpga/2015/20/schedule/23/paragraph/28/4/a
http://www.legislation.gov.uk/id/ukpga/2015/20/schedule/23/paragraph/28/4/a
http://www.legislation.gov.uk/id/ukpga/1989/15
http://www.legislation.gov.uk/id/ukpga/1991/57
http://www.legislation.gov.uk/id/ukpga/1991/59
http://www.legislation.gov.uk/id/ukpga/1991/60

Water Industry Act 1991 (c. 56) 15
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER I - APPOINTMENTS
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.

Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or

before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have

been made appear in the content and are referenced with annotations. (See end of Document for details)

PART 11

APPOINTMENTMENT AND REGULATION OF UNDERTAKERS

CHAPTER I

APPOINTMENTS
Making of appointments

6 Appointment of relevant undertakers.

(1) Subject to the following provisions of this Chapter, a company may be appointed—
(a) by the Secretary of State; or

(b) with the consent of or in accordance with a general authorisation given by the
Secretary of State, by the Director,

to be the water undertaker or sewerage undertaker for any area of England and Wales.

(2) Without prejudice to the obligation of a company holding an appointment under
this Chapter to comply with the conditions of its appointment, the appointment of a
company to be the water undertaker or sewerage undertaker for any area shall have
the effect, while the appointment remains in force—

(a) of requiring the company to perform any duty imposed by or under any
enactment on an undertaker of the relevant description (that is to say, a water
undertaker or, as the case may be, sewerage undertaker);

(b) of authorising the company, for the purposes of, or in connection with,
the carrying out of any of the functions of an undertaker of the relevant
description, to exercise any power conferred by or under any enactment on
an undertaker of that description;

(c) of requiring enactments and subordinate legislation authorising or requiring
anything to be done in relation to an undertaker of the relevant description to
be construed as authorising or requiring that thing to be done in relation to
that company; and

(d) of requiring other references in any enactment or subordinate legislation to
an undertaker of the relevant description, or to the area of that undertaker, to
be construed, so far as necessary for the purposes of, or in connection with,
the carrying out by that company of the functions of an undertaker of that
description, as references to that company or, as the case may be, to that area.

(3) The appointment of a company to be a relevant undertaker shall be by service on the
company of an instrument in writing containing the appointment and describing the
area for which it is made.

(4) A single instrument may contain the appointment of a company to be the sewerage
undertaker for an area and the appointment of the same company to be the water
undertaker for the whole or any part of that area or for an area which includes the
whole or any part of that area.

5) A company shall not be appointed to be a water undertaker [*Yor a sewerage
( pany pp g

undertaker] unless it is a limited company *®...
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[*'(5A) A company shall not be appointed to be a relevant undertaker if it is [***a water supply

licensee or sewerage licensee].]

(6) As soon as practicable after making an appointment under this Chapter, the Secretary
of State shall send a copy of the appointment to the Director.

Textual Amendments

F59 Words in s. 6(5) inserted (26.5.2015) by Deregulation Act 2015 (c. 20), s. 115(3)(r), Sch. 23 para.
28(4)(b)(i)

F60 Words in s. 6(5) omitted (26.5.2015) by virtue of Deregulation Act 2015 (c. 20), s. 115(3)(r), Sch. 23
para. 28(4)(b)(ii)

F61 S.6(5A) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 3; S.1.
2005/2714, art. 3(c) (with Sch. para. 8)

F62 Words in s. 6(5A) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 6; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(d) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
C14 S. 6 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure Projects)
(English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 2 (with reg. 1(1)
()

7 Continuity of appointments, replacement appointments etc.

(1) It shall be the duty of the Secretary of State to secure that such appointments are made
under this Chapter as will ensure that for every area of England and Wales there is
at all times both—

(a) a company holding an appointment under this Chapter as water undertaker;
and

(b) whether or not the same company in relation to the whole or any part of that
area, a company holding an appointment as sewerage undertaker.

(2) Subject to the following provisions of this section—
(a) the Secretary of State; and

(b) with the consent of or in accordance with a general authorisation given by the
Secretary of State, the Director,

shall have power, by notice to a company holding an appointment under this Chapter,
to terminate the appointment or to vary the area to which it relates.

(3) The appointment of a company to be a water undertaker or sewerage undertaker shall
not be terminated or otherwise cease to relate to or to any part of any area except with
effect from the coming into force of such appointments and variations replacing that
company as a relevant undertaker as secure either-

(a) that another company becomes the water undertaker or, as the case may be,
sewerage undertaker for that area or part or for an area that includes that area
or part; or

(b) that two or more companies each become the water undertaker or, as the
case may be, sewerage undertaker for one of a number of different areas that
together constitute or include that area or part.
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(4) An appointment or variation replacing a company as a relevant undertaker shall not
be made in relation to the whole or any part of the area to which that company’s
appointment as water undertaker or, as the case may be, sewerage undertaker relates
except where—

(a) that company consents to the appointment or variation;
(b) the appointment or variation relates only to parts of that area none of the
premises in which is served by that [**company;

(bb) the appointment or variation relates only to parts of that area and the
conditions mentioned in subsection (5) below are satisfied in relation to each
of the premises in those parts which are served by that company; or]

(c) the appointment or variation is made in such circumstances as may be set
out for the purposes of this paragraph in the conditions of that company’s
appointment.

F%4[(5) The conditions are that—

[ the premises are, or are likely to be, supplied with not less than the following
(a) quantity of water in any period of twelve months:

(1) if the area of the relevant undertaker concerned is wholly or mainly
in Wales, 250 megalitres;

(ii) in all other cases, [***50 megalitres] ; and]]

(b) the person who is the customer in relation to the premises consents in writing
to the appointment or variation.

F65

(6) The Secretary of State may, after consulting the Director, make regulations amending
subsection (5)(a) above by substituting, for the quantity of water for the time being
specified there, such smaller quantity as he considers appropriate.

Textual Amendments

F63 Words and para. (bb) in s. 7(4) added (1.7.1992) by Competition and Service (Utilities) Act 1992
(c. 43), s. 40(1); Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 ,
art. 3, Sch. Pt. I

F64 S.7(5)(6) inserted (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 40(2):
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 , art. 3, Sch. Pt. I

F65 S. 7(5)(a) substituted (17.8.2000) by S.I. 2000/1842, art. 2(2)

F66 Words in s. 7(5)(a)(ii) substituted (1.4.2005) by The Water and Sewerage Undertakers (Inset
Appointments) Regulations 2005 (S.1. 2005/268), reg. 2(2)

8 Procedure with respect to appointments and variations.

(1) An application for an appointment or variation replacing a company as a relevant
undertaker shall be made in such manner as may be prescribed.

(2) Within fourteen days after making an application under this section, the applicant
shall—
(a) serve notice of the application [**’on—
(1) the existing appointee,
(i1) if the application relates to the replacement of a water undertaker
whose area is wholly or mainly in England, the Chief Inspector of
Drinking Water,
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(ii1) if the application relates to the replacement of a water undertaker
whose area is wholly or mainly in Wales, the Chief Inspector of
Drinking Water for Wales if there is one, or the Chief Inspector of
Drinking Water if section 86(1B)(b) applies,

(iv) the appropriate agency, and

(v) every] local authority whose area includes the whole or any part of
the area to which the application relates; and

(b) publish a copy of the notice in such manner as may be prescribed.

(3) Before making an appointment or variation replacing a company as a relevant
undertaker, the Secretary of State or the Director shall give notice—
(a) stating that he proposes to make the appointment or variation;
(b) stating the reasons why he proposes to make the appointment or variation; and
(c) specitying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed appointment or variation may be made.

(4) A notice under subsection (3) above shall be given—

(a) by publishing the notice in such manner as the Secretary of State or, as the
case may be, the Director considers appropriate for bringing it to the attention
of persons likely to be affected by the making of the proposed appointment
or variation; and

(b) by serving a copy of the notice [***on—
(i) the existing appointee,
(i1) if the proposed appointment or variation would replace a water

undertaker whose area is wholly or mainly in England, the Chief
Inspector of Drinking Water,

(iii) if the proposed appointment or variation would replace a water
undertaker whose area is wholly or mainly in Wales, the Chief
Inspector of Drinking Water for Wales if there is one, or the Chief
Inspector of Drinking Water if section 86(1B)(b) applies,

(iv) the appropriate agency, and

(v) every] local authority whose area includes the whole or any part of
the area to which the proposed appointment or variation relates.

(5) As soon as practicable after making an appointment or variation replacing a company
as a relevant undertaker, the Secretary of State or the Director shall—
(a) serve a copy of the appointment or variation on the existing appointee; and
(b) serve notice of the making of the appointment or variation [**on—
(1) if the appointment or variation replaces a water undertaker whose
area is wholly or mainly in England, the Chief Inspector of Drinking
Water,

(i1) if the appointment or variation replaces a water undertaker whose area
is wholly or mainly in Wales, the Chief Inspector of Drinking Water
for Wales if there is one, or the Chief Inspector of Drinking Water if
section 86(1B)(b) applies,

(iii) the appropriate agency, and

(iv) every] local authority whose area includes the whole or any part of

the area to which the appointment or variation relates,
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and as soon as practicable after exercising any power to vary the area to which an
appointment under this Chapter relates, the Secretary of State shall send a copy of the
variation to the Director.

(6) In this section “the existing appointee”, in relation to an appointment or variation
replacing a company as a relevant undertaker, means the company which is replaced
in relation to the whole or any part of the area to which the appointment or variation
relates or, where there is more than one such company, each of them.

[F°(6A) In this section “the appropriate agency”, in relation to the replacement of a relevant
undertaker, means—

(a) the Environment Agency, if the undertaker's area is wholly in England;
(b) the NRBW, if the undertaker's area is wholly in Wales;

(¢) boththe Environment Agency and the NRBW, if the undertaker's area is partly
in England and partly in Wales.]

"1[(7) The Secretary of State may by regulations impose such additional procedural

requirements as he considers appropriate for any case where the conditions mentioned
in section 7(5) above are required to be satisfied in relation to an application for an
appointment or variation replacing a company as a relevant undertaker.]

Textual Amendments
F67 Words in s. 8(2)(a) substituted (14.7.2014) by Water Act 2014 (c. 21), ss. 13(2), 94(2)(b)
F68 Words in s. 8(4)(b) substituted (14.7.2014) by Water Act 2014 (c. 21), ss. 13(3), 94(2)(b)
F69 Words in s. 8(5)(b) substituted (14.7.2014) by Water Act 2014 (c. 21), ss. 13(4), 94(2)(b)
F70 S. 8(6A) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 13(5), 94(2)(b)
F71 S.8(7) added (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 40(3); Competition
and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 , art. 3, Sch. Pt. I

9 Duties affecting making of appointments and variations.

(1) Before making an appointment or variation replacing a company as a relevant
undertaker, the Secretary of State or the Director shall consider any representations or
objections which have been duly made in pursuance of the notice under section 8(3)
above and have not been withdrawn.

(2) Before making an appointment or variation replacing a company as a relevant
undertaker, the Secretary of State shall consult the Director.

(3) In determining whether to make an appointment or variation by virtue of section 7(4)
(b) above in relation to any part of an area, the Secretary of State or, as the case may be,
the Director shall have regard, in particular, to any arrangements made or expenditure
incurred by the existing appointee for the purpose of enabling premises in that part of
that area to be served by that appointee.

(4) It shall be the duty of the Secretary of State or, as the case may be, of the Director—
(a) in making an appointment or variation replacing a company as a relevant
undertaker; and
(b) where he makes such an appointment or variation, in determining what
provision is to be made with respect to the fixing by the new appointee of any
water or drainage charges,
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to ensure, so far as may be consistent with his duties under Part [ of this Act, that
the interests of the members and creditors of the existing appointee are not unfairly
prejudiced as respects the terms on which the new appointee could accept transfers of
property, rights and liabilities from the existing appointee.

(5) In this section—

“existing appointee”, in relation to an appointment or variation replacing
a company as a relevant undertaker in relation to any area or part of an area,
means the company which is replaced by that appointment or variation;

“new appointee”, in relation to such an appointment or variation, means the
company which by virtue of the appointment or variation becomes a relevant
undertaker for the area or part of an area in question;

“water or drainage charges” means

(a) charges in respect of any services provided in the course of the carrying out
of the functions of a water undertaker or sewerage undertaker; or

(b) amounts of any other description which such an undertaker is authorised by
or under any enactment to require any person to pay.

10 Transitional provision with respect to replacement appointments.

[(1)] Schedule 2 to this Act shall have effect for enabling provision to be made with respect
to cases in which a company is replaced by another as a relevant undertaker by an
appointment or variation under this Chapter.

F72[(2) Subsections (3) ["to (4)] below apply where, by such an appointment or variation,
one company (“the new undertaker”) is to replace another company as a relevant
undertaker, but the appointment or variation has not come into force.

(3) The following provisions of this Act shall (except where they are inapplicable to
the kind of undertaker in question) apply in relation to the new undertaker as if the
appointment or variation had come into force—

(a) sections 18 to 24 and Schedule 3;

(b) sections 32 to 35;

(c) section 155 and Schedule 9;

(d) sections 156, 158 to 161 and 163 to 167 and Schedule 11;

(e) sections 168 to 171, 173, 174, 178 to 180 and Schedule 12;

(f) sections 181 to 183 and Schedule 13;

(g) sections 184 to 188 and Schedule 14;

(h) sections 189 to 192, 197 to 200, 202, 203, 206, 208, 209, 211, 212 and 217.

[ To the extent that charging rules issued under section 144ZA relate to charges imposed
(3A) or security required by a relevant undertaker under section 185, those rules are to
apply in relation to the new undertaker as if the appointment or variation had come

into force.]

F74

(4) Such of the conditions imposed on the new undertaker under section 11 below as the
Director may specify in a written notice given by him to the undertaker shall have
effect, in relation to the operation of any provision mentioned in subsection (3) above
before the appointment or variation comes into force, as if the appointment or variation
had come into force.
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(5) The Secretary of State may by regulations amend subsection (3) above by adding to,
removing or modifying references to provisions of this Act.]

Textual Amendments
F72 S.10(2)-(5) added (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 42;
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 , art. 3, Sch. Pt.I
F73 Words in s. 10(2) substituted (1.11.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 7(2); S.1.
2016/1007, art. 2(h)(iii)
F74 S. 10(3A) inserted (1.11.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 7(3); S.I. 2016/1007,
art. 2(h)(iii)

Modifications etc. (not altering text)
C15 S. 10 renumbered as subsection (1) of s. 10 (1.7.1992 ) by Competition and Service (Utilities) Act
1992 (c. 43), s.42; Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 ,
art. 3, Sch. Pt. 1
C16 S. 10(3A) transitional provisions for effects of 2014 c. 21, Sch. 7 para. 7 (22.3.2017) by The Water Act
2014 (Commencement No. 9 and Transitional Provisions) Order 2017 (S.I. 2017/462), art. 14

Conditions of appointments

11 Power to impose conditions.

(1) An appointment under this Chapter may include—
(a) such conditions as appear to the Secretary of State or, as the case may be, the
Director to be requisite or expedient having regard to the duties imposed on
him by Part I of this Act;

(b) conditions for the purposes of section 7(4)(c) above; and

(c) conditions requiring the rendering to the Secretary of State of a payment on
the making of an appointment, or payments while such an appointment is in
force, or both, of such amount or amounts as may be determined by or under
the conditions.

(2) Conditions may be included by virtue of subsection (1)(a) above in an appointment
under this Chapter whether or not they are connected with the supply of water, the
provision of sewerage services or the exercise or performance of any power or duty
conferred or imposed by or under any enactment on water undertakers or sewerage
undertakers.

(3) Conditions included in an appointment under this Chapter may contain provision for
the conditions to cease to have effect or be modified at such times, in such manner and
in such circumstances as may be specified in or determined by or under the conditions.

(4) Any provision included by virtue of subsection (3) above in an appointment under
this Chapter shall have effect in addition to the provision made by this Chapter with
respect to the modification of the conditions of an appointment.

(5) For the purposes of this Act where the same instrument contains an appointment of
the same company to be both a water undertaker and a sewerage undertaker (whether
or not for the same area), all the conditions included in that instrument by virtue of
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this section shall have effect, irrespective of their subject-matter, as conditions of both
appointments.

(6) Where an instrument of appointment has been served under subsection (3) of section 6
above on any company, the coming into force of the appointment for the purposes
specified in subsection (2) of that section shall not be affected by any contravention
of the requirements of this Act with respect to the provision contained by way of
conditions of appointment in that instrument.

(7) If the Secretary of State considers it appropriate to do so in consequence of any legal
proceedings with respect to any such provision as is mentioned in subsection (6)
above, he may by order made by statutory instrument direct that such conditions as
may be specified in the order are to be treated as included in the appointment in
question until there is an opportunity for the provision to which the proceedings relate
to be replaced by virtue of any of the other provisions of this Chapter.

(8) Any sums received by the Secretary of State in consequence of the provisions of any
condition of an appointment under this Chapter shall be paid into the Consolidated
Fund.

12 Determinations under conditions of appointment.

(1) Without prejudice to the generality of paragraph (a) of section 11(1) above, conditions
included in an appointment by virtue of that paragraph may—

(a) require the appointed company to comply with any direction given by the
Director as to such matters as are specified in the appointment or are of a
description so specified; and

(b) require the appointed company, except in so far as the Director consents to
the company’s doing or not doing them, not to do or to do such things as are
specified in the appointment or are of a description so specified.

(2) Without prejudice as aforesaid, such conditions may provide for the reference to and
determination by—
(a) the Secretary of State or the Director; or
(b) on areference by the Director, the ["*CMA] ,
of such questions arising under the appointment and of such other matters, including
(in the case of references to [*"*the CMA] ) disputes as to determinations by the
Director, as are specified in the appointment or are of a description so specified.

(3) Where any question or other matter falls to be determined by the ["CMA] in
pursuance of a provision contained in an appointment under this Chapter—
(a) it shall be the duty of the Director, on being required to do so by the company
holding that appointment, to refer that question or matter to [*"*the CMA] ; and
(b) it shall be the duty of [""*the CMA] to determine any question or other matter
referred by virtue of paragraph (a) above in accordance with—

(ii) the principles which apply, by virtue of Part I of this Act, in relation
to determinations under this Chapter by the Director.

[***(3A) For the purposes of subsection (3) above, where—

(a) the question or matter referred to the ["**CMA] concerns the review of a price
control imposed on the company holding the appointment; and



Water Industry Act 1991 (c. 56) 23
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER I - APPOINTMENTS
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.

Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or

before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have

been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) the ["*"CMA] is to decide to what extent it is reasonable to take into account in
its determination costs incurred or borne by the company in connection with
the reference,

the ["**'CMA] shall also have regard to the extent to which, in its view, its determination
is likely to support the company’s (rather than the Authority's) claims in relation to
the question or matter referred to it.

(3B) Subsections (4) and (5) of section 14, and [®**sections 14A and 14B], below apply
to references to the [*?*CMA] under this section as they apply to references under
section 14.

(30) A report of the ["?CMA] on a reference under this section—
(a) shall be made to the Authority; and

(b) shall include definite conclusions on the questions or other matters comprised
in the reference, together with such an account of their reasons for those
conclusions as, in the opinion of the ["*CMA] , is expedient for facilitating
a proper understanding of those questions or other matters and of their
conclusions,

and subsections (5) and (6) of section 15 below apply to such a report as they apply
to a report on a reference under section 14.]

[***(3D) The functions of the CMA with respect to a reference under this section are to be

carried out on behalf of the CMA by a group constituted for the purpose by the chair
of the CMA under Schedule 4 to the Enterprise and Regulatory Reform Act 2013
(including functions relating to the making of modifications following a report on
a reference, and functions under sections 109 to 115 of the Enterprise Act 2002, as
applied by subsection (3B) read with section [**°14B]).]

Textual Amendments

F75 Words in s. 12(2) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 53(2)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F76 Word ins. 12(2) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 53(2)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F77 Word in s. 12(3) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 53(3)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F78 Words in s. 12(3) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 53(3)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F79 S. 12(3)(b)(i) repealed (1.10.2004) by Water Act 2003 (c. 37), ss. 54(3), 105(3), Sch. 9 Pt. 2; S.I.
2004/2528, art. 2(h)(u) (with art. 4, Sch.)

F80 S.12(3A)-(3C) inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 54(2), 105(3); S.I. 2004/2528, art.
2(h) (with art. 4, Sch.)

F81 Word ins. 12(3A) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 53(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

F82 Words in s. 12(3B) substituted (14.7.2014) by Water Act 2014 (c. 21), s. 94(2)(s), Sch. 7 para. 8(a)

F83 Words in s. 12(3B)(3C) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24),
s. 103(3), Sch. 6 para. 53(5); S.I. 2014/416, art. 2(1)(d) (with Sch.); S.I. 2014/416, art. 2(1)(d) (with
Sch.)
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http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2004/2528
http://www.legislation.gov.uk/id/uksi/2004/2528/article/2/h
http://www.legislation.gov.uk/id/uksi/2004/2528/article/2/h
http://www.legislation.gov.uk/id/uksi/2004/2528/article/4
http://www.legislation.gov.uk/id/uksi/2004/2528/schedule
http://www.legislation.gov.uk/id/ukpga/2013/24
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/schedule/6/paragraph/53/4
http://www.legislation.gov.uk/id/uksi/2014/416
http://www.legislation.gov.uk/id/uksi/2014/416/article/2/1/d
http://www.legislation.gov.uk/id/uksi/2014/416/schedule
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/2/s
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/8/a
http://www.legislation.gov.uk/id/ukpga/2013/24
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/schedule/6/paragraph/53/5
http://www.legislation.gov.uk/id/uksi/2014/416
http://www.legislation.gov.uk/id/uksi/2014/416/article/2/1/d
http://www.legislation.gov.uk/id/uksi/2014/416/schedule
http://www.legislation.gov.uk/id/uksi/2014/416
http://www.legislation.gov.uk/id/uksi/2014/416/article/2/1/d
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F84 S.12(3D) inserted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s. 103(3), Sch. 6
para. 53(6); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F85 Word in s. 12(3D) substituted (14.7.2014) by Water Act 2014 (c. 21), s. 94(2)(s), Sch. 7 para. 8(b)

F86 S. 12(4)(5) repealed (1.10.2004) by Water Act 2003 (c. 37), ss. 54(3), 105(3), Sch. 9 Pt. 2; S.1.
2004/2528, art. 2(h)(u) (with art. 4, Sch.)

[ Modification of appointment conditions: England

Textual Amendments
F87 Ss. 12A-12I and cross-heading inserted (24.1.2022) by Environment Act 2021 (c. 30), ss. 86(2), 147(3)
(with s. 144); S.1. 2022/48, reg. 2(m)

12A Modification by the Authority

(1) This section and sections 12B to 121 apply in relation to a company appointed under
this Chapter whose area is wholly or mainly in England.

(2) The Authority may make modifications of the conditions of the company’s
appointment under this Chapter.

(3) Before making any modifications under this section, the Authority must give notice—
(a) stating that it proposes to make modifications,
(b) setting out the proposed modifications and their effect,
(c) stating the reasons why it proposes to make the modifications, and

(d) specifying the time within which representations with respect to the proposed
modifications may be made.

(4) That time must not be less than 42 days from the date of publication of the notice.

(5) A notice under subsection (3) must be given—

(a) by publishing the notice in a way the Authority considers appropriate for
bringing it to the attention of persons likely to be affected by the modifications,
and

(b) by sending a copy of it to—

(1) each company holding an appointment under this Chapter the
conditions of which the Authority proposes to modify,

(i1) any other company holding an appointment under this Chapter, any
water supply licensee and any sewerage licensee, whose interests
the Authority considers are likely to be materially affected by the
modifications,

(iii) the Secretary of State,

(iv) any person whose functions are or include representing those within
sub-paragraph (i) or (ii) in respect of interests of theirs that the
Authority considers are likely to be materially affected by the
modifications, and

(v) the Consumer Council for Water.

(6) The Authority must consider any representations which are duly made.


http://www.legislation.gov.uk/id/ukpga/2013/24
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/schedule/6/paragraph/53/6
http://www.legislation.gov.uk/id/ukpga/2013/24/schedule/6/paragraph/53/6
http://www.legislation.gov.uk/id/uksi/2014/416
http://www.legislation.gov.uk/id/uksi/2014/416/article/2/1/d
http://www.legislation.gov.uk/id/uksi/2014/416/schedule
http://www.legislation.gov.uk/id/ukpga/2014/21
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(7) If, within the time specified under subsection (3)(d), the Secretary of State directs the
Authority not to make a modification, the Authority must comply with the direction.

(8) Subsections (9) to (11) apply where, having complied with subsections (3) to (6), the
Authority decides to proceed with making modifications.

(9) The Authority must—

(a) publish the decision and the modifications in a way the Authority considers
appropriate for bringing them to the attention of persons likely to be affected
by the modifications,

(b) state the effect of the modifications,
(c) state how it has taken account of any representations duly made, and

(d) state the reason for any differences between the modifications and those set
out in the notice under subsection (3).

(10) Each modification has effect from the date specified by the Authority in relation to that
modification (subject to the giving of a direction under paragraph 2 of Schedule 2ZA).

(11) The date specified may not be less than 56 days from publication of the decision to
make the modification (except as provided in section 12B).

12B Modification of conditions of appointment: early effective date

(1) The date specified by virtue of section 12A(10) in relation to a modification under
that section may be less than 56 days from the publication of the decision to make
the modification if—

(a) the Authority considers it necessary or expedient for the modification to have
effect before the 56 days expire, and
(b) the consultation condition is satisfied.

(2) The consultation condition is that the notice under section 12A relating to the
modification—

(a) stated the date from which the Authority proposed that the modification
should have effect,

(b) stated the Authority’s reasons for proposing that the modification should have
effect from a date less than 56 days from the decision to modify, and

(c) explained why, in the Authority’s view, that would not have a material adverse
effect on any person holding an appointment under this Chapter.

12C Modifications of conditions under section 12A: supplementary

(1) This section applies where under section 12A the Authority modifies the conditions
of any appointment under this Chapter.

(2) The Authority may make such incidental or consequential modifications of the
conditions of any appointments as it considers necessary or expedient.

(3) The modification of a condition of an appointment has effect subject to the giving of
a direction under paragraph 2 of Schedule 2ZA in relation to the decision to which
the modification relates.
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12D Appeal to the CMA

(1) An appeal lies to the CMA against a decision by the Authority to proceed with the
modification under section 12A of a condition of an appointment under this Chapter.

(2) An appeal may be brought under this section only by—

(a) acompany holding an appointment under this Chapter the conditions of which
the Authority has decided to modify,

(b) any other company holding an appointment under this Chapter, any water
supply licensee or any sewerage licensee, whose interests are materially
affected by the decision,

(c) a person whose functions are or include representing those within
paragraph (a) or (b) in respect of interests of theirs which are materially
affected by the decision, or

(d) the Consumer Council for Water.
(3) The permission of the CMA is required for the bringing of an appeal under this section.

(4) The CMA may refuse permission only on one of the following grounds—

(a) in relation to an appeal brought by a company, water supply licensee or
sewerage licensee within subsection (2)(b), that the interests of the company
or licensee are not materially affected by the decision;

(b) inrelation to an appeal brought by a person within subsection (2)(c), that the
interests of the person represented are not materially affected by the decision;

(c) in relation to any appeal, that the appeal is brought for reasons that are trivial
or vexatious, or has no reasonable prospect of success.

12E Procedure on appeal to CMA
(1) Schedule 2ZA makes provision about the procedure for appeals under section 12D.

(2) Except where specified otherwise in that Schedule, the functions of the CMA with
respect to an appeal under section 12D are to be carried out by a group constituted
for that purpose by the chair of the CMA under Schedule 4 to the Enterprise and
Regulatory Reform Act 2013.

12F Determination by CMA of appeal
(1) This section applies to an appeal brought under section 12D.

(2) In determining an appeal, the CMA must have regard, to the same extent as is required
of the Authority, to—

(a) the Authority’s duties under section 2, and

(b) the Authority’s strategic priorities and objectives as set out in a statement
under section 2A.

(3) In determining the appeal the CMA—
(a) may have regard to any matter to which the Authority was not able to have
regard in relation to the decision which is the subject of the appeal, but
(b) must not, in the exercise of that power, have regard to any matter to which the
Authority would not have been entitled to have regard in reaching its decision
had it had the opportunity of doing so.
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(4) The CMA may allow the appeal only to the extent that it is satisfied that the decision
appealed against was wrong on one or more of the following grounds—

(a) that the Authority failed properly to have regard to any matter mentioned in
subsection (2),

(b) that the Authority failed to give appropriate weight to any matter mentioned
in subsection (2),

(c) that the decision was based, wholly or partly, on an error of fact,

(d) that the modifications fail to achieve, in whole or in part, the effect stated by
the Authority by virtue of section 12A(9)(b),

(e) that the Authority did not follow the procedure required by sections 12A
to 12C, or

(f) that the decision was otherwise wrong in law.

(5) To the extent that the CMA does not allow the appeal, it must confirm the decision
appealed against.

12G CMA'’s powers on allowing an appeal

(1) Where the CMA allows an appeal under section 12D to any extent, it must do one or
both of the following—

(a) quash the decision (to the extent that the appeal is allowed);

(b) remit the matter back to the Authority for reconsideration and determination
in accordance with any directions given by the CMA.

(2) A direction under subsection (1) must not require the Authority to do anything that it
would not have power to do (apart from the direction).

(3) The Authority must comply with a direction given to it under that subsection.

12H Time limits for CMA to determine an appeal

(1) The CMA must determine an appeal within the period of 4 months beginning with the
permission date, unless subsection (2) applies.

(2) This subsection applies where—
(a) the CMA has received representations on the timing of the determination from
a party to the appeal, and
(b) it is satisfied that there are special reasons why the determination cannot be
made within the period specified in subsection (1).

(3) Where subsection (2) applies, the CMA must determine an appeal within the period
specified by it, not being longer than the period of 5 months beginning with the
permission date.

(4) Where subsection (2) applies, the CMA must also—
(a) inform the parties to the appeal of the time limit for determining the appeal,
and
(b) publish that time limit in a way it considers appropriate to bring it to the
attention of any other persons likely to be affected by the determination.

(5) References in this section to the permission date are to the date on which the CMA
gave permission to bring the appeal in accordance with section 12D(3).
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(6) In this section and in section 12I any reference to a party to an appeal is to be read
in accordance with Schedule 2ZA.

121 Determination of appeal by CMA: supplementary

(1) A determination by the CMA on an appeal—
(a) must be contained in an order made by the CMA;
(b) must set out the reasons for the determination;

(c) takes effect at the time specified in the order or determined in accordance with
provision made in the order;

(d) must be notified by the CMA to the parties to the appeal;
(e) must be published by the CMA—
(1) as soon as reasonably practicable after the determination is made;

(i1) in a way the CMA considers appropriate to bring it to the attention of
any person likely to be affected by it (other than a party to the appeal).

(2) The CMA may exclude from publication any information it is satisfied is—

(a) commercial information, the disclosure of which would, or in the CMA’s
opinion might, significantly harm the legitimate business interests of an
undertaking to which it relates, or

(b) information relating to the private affairs of an individual, the disclosure
of which would, or in the CMA’s opinion might, significantly harm the
individual’s interests.

(3) The Authority must take such steps as it considers requisite for it to comply with an
order of the CMA under subsection (1)(a).

(4) The steps must be taken—

(a) ifatime is specified in (or is to be determined in accordance with) the order,
within that time;

(b) in any other case, within a reasonable time.

(5) Section 12C applies where a condition of a licence is modified in accordance with
section 12G as it applies where a condition of a licence is modified under section 12A.]

[F** Modification of appointment conditions: Wales]

Textual Amendments
F88 S. 13 cross-heading substituted (24.1.2022) by Environment Act 2021 (c. 30), ss. 86(3), 147(3) (with s.
144); S.1. 2022/48, reg. 2(m)

13 Modification by agreement.

["(A1) This section and sections 14 to 16B apply in relation to a company appointed under

this Chapter whose area is wholly or mainly in Wales.]

(1) Subject to the following provisions of this section, the Director may modify the
conditions of a company’s appointment under this Chapter if the company consents
to the modifications.


http://www.legislation.gov.uk/id/ukpga/1991/56/part/II/chapter/I/crossheading/modification-of-appointment-conditions
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(2) Before making modifications under this section, the Director shall give notice—
(a) stating that he proposes to make the modifications and setting out their effect;
(b) stating the reasons why he proposes to make the modifications; and

(c) specifying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed modifications may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(3) A notice under subsection (2) above shall be given—
(a) by publishing the notice in such manner as the Director considers appropriate
for the purpose of bringing the notice to the attention of persons likely to be
affected by the making of the modifications; and

(b) by serving a copy of the notice on the company and on the Secretary of State.

(4) The Director shall not under this section make any modifications which the Secretary
of State has, within the time specified in the notice under subsection (2) above, directed
the Director not to make.

(5) The Secretary of State shall not give a direction under subsection (4) above in relation
to any modification unless—

(a) the modification is a modification of provision contained in the appointment
for the purposes of section 7(4)(c) above;

(b) the modification is a modification of a provision of the appointment which
relates to the disposal of, or of interests or rights in or over, a company’s
protected land and is stated in the appointment to be a provision which cannot
be modified; or

(c) it appears to the Secretary of State that the modification should be made, if
at all, under section 16 below.

Textual Amendments
F89 S. 13(Al) inserted (24.1.2022) by Environment Act 2021 (c. 30), ss. 86(4), 147(3) (with s. 144); S.1.
2022/48, reg. 2(m)

14 Modification references to [""CMA].

(1) The Director may make to the [*""CMA] a reference which is so framed as to require
[**the CMA] to investigate and report on the questions—
g p q

(a) whether any matters which—
(1) relate to the carrying out of any function which is a function of any
company by virtue of an appointment of that company under this
Chapter; and
(ii) are specified in the reference,
operate, or may be expected to operate, against the public interest; and
(b) if so, whether the effects adverse to the public interest which those matters
have or may be expected to have could be remedied or prevented by
modifications of the conditions of the company’s appointment.


http://www.legislation.gov.uk/id/ukpga/1991/56/section/13/A1
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(2) The Director may, at any time, by notice given to the [**CMA] vary a reference under
this section by—

(a) adding to the matters specified in the reference; or
(b) excluding from the reference some or all of the matters so specified;
and on receipt of any such notice [**‘the CMA] shall give effect to the variation.

(3) The Director may specify in a reference under this section, or a variation of such a
reference, for the purpose of assisting the [?CMA] in carrying out the investigation
on the reference—

(a) any effects adverse to the public interest which, in his opinion, the matters
specified in the reference or variation have or may be expected to have; and

(b) any modifications of the conditions of any appointment mentioned in the
reference or variation by which, in his opinion, those effects could be
remedied or prevented.

(4) As soon as practicable after making a reference under this section or a variation of
such a reference, the Director shall—

(a) serve a copy of the reference or variation on the company whose appointment
1s mentioned in the reference or variation; and

(b) publish particulars of the reference or variation in such manner as he considers
appropriate for the purpose of bringing the reference or variation to the
attention of persons likely to be affected by it.

(5) It shall be the duty of the Director, for the purpose of assisting the [**CMA] in carrying
out an investigation on a reference under this section [*or in carrying out functions
under section 16A below], to give to [**the CMA] —

(a) any information in his possession which relates to matters falling within the
scope of the investigation [*’or the carrying out of those functions], and which
is either—

(1) requested by [ the CMA] for that purpose; or
(i1) information which, in his opinion, it would be appropriate for that
purpose to give to [**the CMA] without any such request;

F98.

and
(b) any other assistance which [***the CMA] may require, and which it is within
his power to give, in relation to any such matters;
and [**the CMA], for the purpose of carrying out any such investigation [*'"or such

functions], shall take account of any information given to them for that purpose under
this subsection.

F100

(6) In determining for the purposes of this section whether any particular matter operates,
or may be expected to operate, against the public interest, the ["'""CMA] shall have
regard to the matters as respects which duties are imposed on the Secretary of State
and the Director by Part I of this Act.

[F"2(6A) The functions of the CMA with respect to a reference under this section are to be

carried out on behalf of the CMA by a group constituted for the purpose by the chair
of the CMA under Schedule 4 to the Enterprise and Regulatory Reform Act 2013
(including functions relating to the making of modifications following a report on
a reference, and functions under sections 109 to 115 of the Enterprise Act 2002, as
applied by sections 14B and 16B).]
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Textual Amendments

F90

FI1

F92

F93

F9%4

F95

F96

F97

F98

F99

F100

F101

F102

F103

F104

Word in s. 14 heading substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(8); S.1. 2014/416, art. 2(1)(d) (with Sch.)

Word in s. 14(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(2)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Words in s. 14(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(2)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Word in s. 14(2) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(3)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Words in s. 14(2) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(3)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Word in s. 14(3) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

Word in s. 14(5) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(5)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Words in s. 14(5) inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 55(2)(a), 105(3); S.I. 2004/2528,
art. 2(h) (with savings in art. 4, Sch.)

Words in s. 14(5) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(5)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Words in s. 14(5) inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 55(2)(b), 105(3); S.1. 2004/2528,
art. 2(h) (with savings in art. 4, Sch.)

Words in s. 14(5) inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 55(2)(¢), 105(3); S.1. 2004/2528,
art. 2(h) (with savings in art. 4, Sch.)

Word in s. 14(6) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 54(6); S.1. 2014/416, art. 2(1)(d) (with Sch.)

S. 14(6A) inserted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s. 103(3), Sch. 6
para. 54(7); S.1. 2014/416, art. 2(1)(d) (with Sch.)

S. 14(7)(7A) repealed (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 278, 279, Sch. 25 para. 25(4),
Sch. 26; S.I. 2003/1397, art. 2(1), Sch. (with savings in art. 8)

S. 14(8)(8A) repealed (1.4.2004) by Water Act 2003 (c. 37), ss. 53(3)(4), 101(2), 105(3), Sch. 9 Pt. 2;
S.I. 2004/641, art. 3(k)(z)(i) (with art. 6, Sch. 3)

[F'*14A References under section 14: time limits

(1) Every reference under section 14 above shall specify a period (not longer than six

months beginning with the date of the reference) within which a report on the reference
is to be made.

(2) A report of the ['"’CMA] on a reference under section 14 above shall not have effect

(and no action shall be taken in relation to it under section 16 below) unless the report
is made before the end of the period specified in the reference or such further period
(if any) as may be allowed by the Director under subsection (3) below.
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(3) The Director may, if he has received representations on the subject from the [*'*CMA]
and is satisfied that there are special reasons why the report cannot be made within the
period specified in the reference, extend that period by no more than six months.

(4) No more than one extension is possible under subsection (3) above in relation to the
same reference.

(5) The Director shall, in the case of an extension made by him under subsection (3)
above—

(a) publish that extension in such manner as he considers appropriate for the
purpose of bringing it to the attention of persons likely to be affected by it; and

(b) send a copy of what has been published by him under paragraph (a) above to
the company whose appointment is mentioned in the reference.

Textual Amendments
F105 Ss. 14A, 14B inserted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 278, 279, Sch. 25 para. 25(5);
S.I. 2003/1397, art. 2(1), Sch.
F106 Words in s. 14A(2)(3) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 55; S.I. 2014/416, art. 2(1)(d) (with Sch.)

14B References under section 14: powers of investigation

(1) The following sections of Part 3 of the Enterprise Act 2002 shall apply, with the
modifications mentioned in subsections ['’(1A),] (2) and (3) below, for the purposes
of references under section 14 above as they apply for the purposes of references under
that Part—

(a) section 109 (attendance of witnesses and production of documents etc.);
(b) section 110 (enforcement of powers under section 109: general);

(c) section 111 (penalties);

(d) section 112 (penalties: main procedural requirements);

(e) section 113 (payments and interest by instalments);

(f) section 114 (appeals in relation to penalties);

(g) section 115 (recovery of penalties); and

(h) section 116 (statement of policy).

[ Section 109 shall, in its application by virtue of subsection (1) above, have effect as
F108 :
(1A) if—
(a) for subsection (A1), there were substituted—

“(A1) For the purposes of this section, a permitted purpose is assisting the
CMA in carrying out any functions exercisable by it in connection
with a reference under section 14 of the Water Industry Act 1991.”,
and

(b) subsection (8A) were omitted.]
(2) Section 110 shall, in its application by virtue of subsection (1) above, have effect as
if—
(a) subsection (2) were omitted; *'"...
[ after subsection (3), there were inserted—
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F%aa)  “(3A) No penalty shall be imposed by virtue of subsection (1) or (3) if more
than 4 weeks have passed since the publication of the report of the
CMA on the reference concerned; but this subsection shall not apply
in relation to any variation or substitution of the penalty which is
permitted by virtue of this Part.”; and]

(b) insubsection (9) the words from “or section” to “section 65(3))”” were omitted.

[F"'(3) Section 111(5)(b) shall, in its application by virtue of subsection (1) above, have effect
as if for sub-paragraph (ii) there were substituted—

“(ii) if earlier, the day on which the report of the CMA on the
reference concerned is made or, if no such report is made
within the period permitted for that purpose, the latest day on
which the report may be made within the permitted period.”.]

(4) Provisions of Part 3 of the Enterprise Act 2002 which have effect for the purposes of
sections 109 to 116 of that Act (including, in particular, provisions relating to offences
and the making of orders) shall, for the purposes of the application of those sections
by virtue of subsection (1) above, have effect in relation to those sections as applied
by virtue of that subsection.

(5) Accordingly, corresponding provisions of this Act shall not have effect in relation to
those sections as applied by virtue of that subsection.]

Textual Amendments

F105 Ss. 14A, 14B inserted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 278, 279, Sch. 25 para. 25(5);
S.I. 2003/1397, art. 2(1), Sch.

F107 Word in s. 14B(1) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 75(2) (with art. 3, Sch. 2 para. 2)

F108 S. 14B(1A) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
75(3) (with art. 3, Sch. 2 para. 2)

F109 Word in s. 14B(2)(a) omitted (1.4.2014) by virtue of The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 75(4)(a) (with art. 3, Sch. 2 para. 2)

F110 S. 14B(2)(aa) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
75(4)(b) (with art. 3, Sch. 2 para. 2)

F111 S. 14B(3) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
75(5) (with art. 3, Sch. 2 para. 2)

15 Reports on modification references.

(1) In making a report on a reference under section 14 above, the [""?*CMA] —

(a) shall include in the report definite conclusions on the questions comprised
in the reference together with such an account of their reasons for those
conclusions as, in their opinion, is expedient for facilitating a proper
understanding of those questions and of their conclusions;


http://www.legislation.gov.uk/id/ukpga/2002/40
http://www.legislation.gov.uk/id/ukpga/2002/40/section/278
http://www.legislation.gov.uk/id/ukpga/2002/40/section/279
http://www.legislation.gov.uk/id/ukpga/2002/40/schedule/25/paragraph/25/5
http://www.legislation.gov.uk/id/uksi/2003/1397
http://www.legislation.gov.uk/id/uksi/2003/1397/article/2/1
http://www.legislation.gov.uk/id/uksi/2003/1397/schedule
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/2
http://www.legislation.gov.uk/id/uksi/2014/892/article/3
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/2/paragraph/2
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/3
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/3
http://www.legislation.gov.uk/id/uksi/2014/892/article/3
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/2/paragraph/2
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/4/a
http://www.legislation.gov.uk/id/uksi/2014/892/article/3
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/2/paragraph/2
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/4/b
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/4/b
http://www.legislation.gov.uk/id/uksi/2014/892/article/3
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/2/paragraph/2
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/5
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/75/5
http://www.legislation.gov.uk/id/uksi/2014/892/article/3
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/2/paragraph/2

34 Water Industry Act 1991 (c. 56)
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER I - APPOINTMENTS
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) where they conclude that any of the matters specified in the reference operate,
or may be expected to operate, against the public interest, shall specify in the
report the effects adverse to the public interest which those matters have or
may be expected to have; and

(c) where they conclude that any adverse effects so specified could be remedied
or prevented by modifications of the conditions of a company’s appointment
under this Chapter, shall specify in the report modifications by which those
effects could be remedied or prevented.

[F™(1A) For the purposes of section 16 below, a conclusion contained in a report of the

[F"*CMA] is to be disregarded if the conclusion is not that of at least two-thirds of
the members of the group constituted [*"'*by the chair of the CMA for the purpose of
carrying out the functions of the CMA with respect to the reference].

(1B) If a member of a group so constituted disagrees with any conclusions contained in a
report made on a reference under section 14 above as the conclusions of the [*"'* CMA],
the report shall, if the member so wishes, include a statement of his disagreement and
of his reasons for disagreeing.]

[F"'%(3) For the purposes of the law relating to defamation, absolute privilege attaches to any

report made by the ["?CMA] on a reference under section 14 above.

(3A) In making any report on a reference under section 14 above the ["""’CMA] must have
regard to the following considerations before disclosing any information.

(3B) The first consideration is the need to exclude from disclosure (so far as practicable) any
information whose disclosure the ["?CMA] thinks is contrary to the public interest.

(3C) The second consideration is the need to exclude from disclosure (so far as practicable)

(a) commercial information whose disclosure the [F"’CMA] thinks might
significantly harm the legitimate business interests of the undertaking to
which it relates, or

(b) information relating to the private affairs of an individual whose disclosure
the [F""?CMA] thinks might significantly harm the individual’s interests.

(3D) The third consideration is the extent to which the disclosure of the information
mentioned in subsection (3C)(a) or (b) above is necessary for the purposes of the
report. ]

(4) A report of the [F"*’CMA] on a reference under section 14 above shall be made to the
Director.

(5) Subject to subsection (6) below, the Director—

(a) shall, on receiving such a report, send a copy of it to the company to whose
appointment under this Chapter the report relates and to the Secretary of State;
and

(b) shall, not less than fourteen days after that copy is received by the Secretary
of State, publish another copy of that report in such manner as he considers
appropriate for bringing the report to the attention of persons likely to be
affected by it.
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(6) If it appears to the Secretary of State that the publication of any matter in such a
report would be against the public interest or the commercial interests of any person,
he may, before the end of the period of fourteen days mentioned in paragraph (b) of
subsection (5) above, direct the Director to exclude that matter from every copy of
the report to be published by virtue of that paragraph; and the Director shall comply
with any such direction.

Textual Amendments

F112 Word in s. 15(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 56(2); S.1. 2014/416, art. 2(1)(d) (with Sch.)

F113 S. 15(1A)(1B) inserted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 278, 279, Sch. 25 para. 25(6)
(a); S.I. 2003/1397, art. 2(1), Sch.

F114 Word in s. 15(1A) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 56(3)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F115 Word in s. 15(1A) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 56(3)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F116 Word in s. 15(1B) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 56(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

F117 S. 15(2) repealed (1.3.2000) by 1998 c. 41, ss. 54(3), 74(3), Sch. 10 Pt. IV para. 13(4), Sch. 14 Pt. I
(with s. 73); S.I. 2000/344, art. 2 Sch.

F118 S. 15(3)-(3D) substituted (20.6.2003) for s. 15(3) by Enterprise Act 2002 (c. 40), ss. 278, 279, Sch. 25
para. 25(6)(b); S.I. 2003/1397, art. 2(1), Sch.

F119 Word in s. 15(3)-(3C) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 56(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

F120 Word in s. 15(4) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 56(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

16 Modification following report.

(1) Where a report of the [F'*'CMA] on a reference under section 14 above—

(a) includes conclusions to the effect that any of the matters specified in the
reference operate, or may be expected to operate, against the public interest;

(b) specifies effects adverse to the public interest which those matters have or
may be expected to have;

(c) includes conclusions to the effect that those effects could be remedied or
prevented by modifications of the conditions of a company’s appointment
under this Chapter; and

(d) specifies modifications by which those effects could be remedied or
prevented,

the Director shall, subject to the following provisions of this section, make such
modifications of the conditions of that appointment as appear to him requisite for the
purpose of remedying or preventing the adverse effects specified in the report.

(2) Before making modifications under this section, the Director shall have regard to the
modifications specified in the report.

(3) Before making modifications under this section, the Director shall give notice—
(a) stating that he proposes to make the modifications and setting out their effect;
(b) stating the reasons why he proposes to make the modifications; and
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(c) specifying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed modifications may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(4) A notice under subsection (3) above shall be given—

(a) by publishing the notice in such manner as the Director considers appropriate
for the purpose of bringing the matters to which the notice relates to the
attention of persons likely to be affected by the making of the modifications;
and

(b) Dby serving a copy of the notice on the company whose appointment it is
proposed to modify.

[F'2(4A) After considering any representations or objections made in response to proposals

set out in a notice under subsection (3) above, the Authority shall give notice to the
[FIZSCMA] o

(a) setting out the modifications it proposes to make to remedy or prevent the
adverse effects specified in the report; and

(b) stating the reasons for making the modifications.

(4B) The Authority shall include with the notice under subsection (4A) above a copy of any
representations or objections received in relation to the notice under subsection (3)
above.

(4C) If the period of four weeks from the date on which the notice under subsection (4A)
above is given elapses without a direction under section 16A(1)(a) below having been
given to it, the Authority shall—

(a) make the modifications set out in the notice; or

(b) if a direction under section 16A(1)(b) below has been given, make the
modifications which are not specified in the direction.]

(5) The Director shall not under this section make any modification of any provisions of
a company’s appointment under this Chapter which—

(a) are contained in that appointment for the purposes of section 7(4)(c) above; or

(b) being provisions relating to the disposal of, or of interests or rights in or over,
a company’s protected land, are stated in the appointment to be provisions
which cannot be modified.

Textual Amendments
F121 Words ins. 16(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 57; S.1. 2014/416, art. 2(1)(d) (with Sch.)
F122 S. 16(4A)-(4C) inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 55(3), 105(3); S.I. 2004/2528, art.
2(h) (with savings in art. 4)
F123 Words in s. 16(4A) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 57; S.1. 2014/416, art. 2(1)(d) (with Sch.)

[F**16A [T *CMA's] power of veto following report

(1) ["**The CMA] may, within the period of four weeks after the date on which it is given
a notice under section 16(4A) above, direct the Authority—
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(a) not to make the modifications set out in that notice; or
(b) not to make such of the modifications as may be specified in the direction;
and the Authority shall comply with any such direction.

(2) The Secretary of State may, within the period of four weeks after the date on which
the [*'"”’CMA] is given a notice under section 16(4A) above and on the application of
the ["'"¥’CMA, direct that the period for giving a direction under subsection (1) above
(and, accordingly, the period mentioned in section 16(4C) above) shall be extended
by fourteen days.

(3) The power to give a direction under subsection (1) above may only be exercised in
respect of such of the modifications set out in the notice under section 16(4A)(a) above
as appear to the [""’CMA] not to be the modifications which are requisite for the
purpose of remedying or preventing all or any of the adverse effects specified in the
report as effects which could be remedied or prevented by modifications.

(4) If the ["""CMA] gives a direction under subsection (1) above, it—
(a) shall give notice setting out the modifications proposed by the Authority, the
terms of the direction and the reasons for giving it; and
(b) shall itself make such modifications as appear to it to be requisite for the
purpose of remedying or preventing—

(1) if the direction was given under subsection (1)(a) above, the adverse
effects specified in the report as effects which could be remedied or
prevented by modifications;

(ii) if the direction was given under subsection (1)(b) above, such of those
adverse effects as are not remedied or prevented by the modifications
made by the Authority under section 16(4C)(b) above.

(5) In exercising its power under subsection (4)(b) above, the [*'"*’CMA] shall have regard
to the matters to which the Authority is required to have regard when determining the
conditions of a company’s appointment.

(6) Before making modifications under subsection (4)(b) above the ["'"*’CMA] shall give
notice—

(a) stating that it proposes to make the modifications and setting them out;
(b) stating the reason why it proposes to make them;

(c) specifying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed modifications may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(7) A notice under subsection (4)(a) or (6) above shall be given—

(a) by publishing the notice in such manner as the ["*’CMA] considers
appropriate for the purpose of bringing it to the attention of persons likely to
be affected by the making of the modifications; and

(b) by serving a copy on the Authority and the company whose conditions of
appointment it is proposed should be modified.

(8) The ["’CMA] may not make any modification under this section which the Authority
could not make under section 16 above.
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(9) After making modifications under this section the [*'”’7CMA] shall publish a notice
stating that the modifications have been made and setting them out, with the reasons
for making them.

1) P

Textual Amendments

F124 Ss. 16A, 16B inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 55(4), 105(3); S.I. 2004/2528, art.
2(h) (with art. 4, Sch.)

F125 Word in s. 16A heading substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24),
s. 103(3), Sch. 6 para. 58(5); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F126 Words ins. 16A(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 58(2); S.1. 2014/416, art. 2(1)(d) (with Sch.)

F127 Words in s. 16A(2)-(9) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24),
s. 103(3), Sch. 6 para. 58(3); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F128 S. 16A(10) omitted (1.4.2014) by virtue of Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 58(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

16B [""*CMA's| power of veto following report: supplementary

(1) For the purposes of the law relating to defamation, absolute privilege attaches to any
notice under subsection (4)(a), (6) or (9) of section 16A above.

(2) In giving any notice under subsection (4)(a) or (6) of section 16A above, or publishing
any notice under subsection (9) of that section, the ["*"CMA] must have regard to the
following considerations before disclosing any information.

(3) The first consideration is the need to exclude from disclosure (so far as practicable) any
information whose disclosure the [**’CMA] thinks is contrary to the public interest.

(4) The second consideration is the need to exclude from disclosure (so far as practicable)

(a) commercial information whose disclosure the [F“°CMA] thinks might
significantly harm the legitimate business interests of the undertaking to
which it relates; or

(b) information relating to the private affairs of an individual whose disclosure
the ["**CMA] thinks might significantly harm the individual’s interests.

(5) The third consideration is the extent to which the disclosure of the information
mentioned in subsection (4)(a) or (b) above is necessary for the purposes of the notice.

(6) The following sections of Part 3 of the Enterprise Act 2002 shall apply, with the
modifications mentioned in subsections [F*'(6A),] (7) and (8) below, for the purposes
of any investigation by the [**CMA] for the purposes of the exercise of its functions
under section 16A above, as they apply for the purposes of any investigations on
references under that Part—

(a) section 109 (attendance of witnesses and production of documents etc);
(b) section 110 (enforcement of powers under section 109: general);

(¢c) section 111 (penalties);

(d) section 112 (penalties: main procedural requirements);

(e) section 113 (payments and interest by instalments);
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(f) section 114 (appeals in relation to penalties);
(g) section 115 (recovery of penalties); and
(h) section 116 (statement of policy).

[ Section 109 shall, in its application by virtue of subsection (6) above, have effect as
F133 :
(6A) if—
(a) for subsection (A1), there were substituted—

“(A1) For the purposes of this section, a permitted purpose is assisting the
CMA in carrying out any functions exercisable by it in connection
with an investigation for the purposes of the exercise of its functions
under section 16A of the Water Industry Act 1991.”, and

(b) subsection (8A) were omitted.]

(7) Section 110 shall, in its application by virtue of subsection (6) above, have effect as
if—
(a) subsection (2) were omitted;
[F3*(b) after subsection (3), there were inserted—

“(3A) No penalty shall be imposed by virtue of subsection (1) or (3) if
more than 4 weeks have passed since the publication by the CMA
of a notice under section 16A(9) of the Water Industry Act 1991 in
connection with the reference concerned or, if no direction has been
given by the CMA under section 16A(1) of that Act in connection
with the reference concerned and within the period permitted for
that purpose, the latest day on which it was possible to give such a
direction within the permitted period; but this subsection shall not
apply in relation to any variation or substitution of the penalty which
is permitted by virtue of this Part.”; and]

(c) insubsection (9) the words from “or section” to “section 65(3))” were omitted.

(8) Section 111(5)(b) shall, in its application by virtue of subsection (6) above, have effect
as if for sub-paragraph (ii) there were substituted—

(i) if earlier, the day on which a notice is published by the ["**CMA] under
section 16A(9) of the Water Industry Act 1991 in connection with the
reference concerned or, if no direction is given by the [F**CMA] under
section 16A(1) of that Act in connection with the reference concerned and
within the period permitted for that purpose, the latest day on which such a
direction may be given within the permitted period.

(9) Provisions of Part 3 of the Enterprise Act 2002 which have effect for the purposes of
sections 109 to 116 of that Act (including, in particular, provisions relating to offences
and the making of orders) shall, for the purposes of the application of those sections
by virtue of subsection (6) above, have effect in relation to those sections as applied
by virtue of that subsection.

(10) Accordingly, corresponding provisions of this Act shall not have effect in relation to
those sections as applied by virtue of that subsection.]

Textual Amendments
F124 Ss. 16A, 16B inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 55(4), 105(3); S.I. 2004/2528, art.
2(h) (with art. 4, Sch.)


http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/55/4
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2004/2528
http://www.legislation.gov.uk/id/uksi/2004/2528/article/2/h
http://www.legislation.gov.uk/id/uksi/2004/2528/article/2/h
http://www.legislation.gov.uk/id/uksi/2004/2528/article/4
http://www.legislation.gov.uk/id/uksi/2004/2528/schedule

40 Water Industry Act 1991 (c. 56)
Part I[I - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER I— APPOINTMENTS
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

F129 Word in s. 16B heading substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24),
s. 103(3), Sch. 6 para. 59(3); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F130 Word in ss. 16B(2)-(4) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 59(2); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F131 Word in s. 16B(6) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 76(2) (with art. 3, Sch. 2 para. 2)

F132 Word in s. 16B(6) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 59(2); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F133 S. 16B(6A) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
76(3) (with art. 3, Sch. 2 para. 2)

F134 S. 16B(7)(b) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
76(4) (with art. 3, Sch. 2 para. 2)

F135 Word in s. 16B(8) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 59(2); S.I. 2014/416, art. 2(1)(d) (with Sch.)

[ Modification of appointment conditions: England and Wales]

Textual Amendments
F136 S. 17 cross-heading inserted (24.1.2022) by Environment Act 2021 (c. 30), ss. 86(5), 147(3) (with s.
144); S.1. 2022/48, reg. 2(m)

17 Modification by order under other enactments.

[*7(1) Where the [""**CMA] or (as the case may be) the Secretary of State (in this section “the
relevant authority”’) makes a relevant order, the order may, subject to subsection (3),
also provide for the modification of the conditions of a company’s appointment under
this Chapter to such extent as may appear to the relevant authority to be requisite or
expedient for the purpose of giving effect to, or taking account of, any provision made
by the order.

(2) In subsection (1) above “relevant order” means—

(a) an order under section 75, 83 or 84 of, or paragraph 5, 10 or 11 of Schedule 7
to, the 2002 Act where—

(i) one or more than one of the enterprises which have, or may have,
ceased to be distinct enterprises was carried on by a relevant
undertaker; or

(i1) one or more than one of the enterprises which will or may cease to be
distinct enterprises is carried on by a relevant undertaker; or
(b) an order under section 160 or 161 of the 2002 Act where the feature, or
combination of features, of the market [*"**or markets] in the United Kingdom
for goods or services which prevents, restricts or distorts competition is—

(i) the structure or an aspect of the structure of a market for the supply
of goods or services by a relevant undertaker; or

(i1) the conduct of a relevant undertaker or of customers of a relevant
undertaker.]
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(3) No modification shall be made by virtue of this section of any provisions of a
company’s appointment under this Chapter which—

(a) are contained in that appointment for the purposes of section 7(4)(c) above; or

(b) Dbeing provisions relating to the disposal of, or of interests or rights in or over,
a company’s protected land, are stated in the appointment to be provisions
which cannot be modified.

[F*°(4) Expressions used in subsection (2) above and in Part 3 or (as the case may be) Part 4

of the 2002 Act have the same meanings in that subsection as in that Part.]

Textual Amendments

F137 S. 17(1)(2) substituted (20.6.2003 for all purposes subject to art. 3(1) of the first commencing S.I. and
29.12.2004 "for water purposes") by Enterprise Act 2002 (c. 40), s. 168(9), 279, Sch. 9 para. 7(2); S.1.
2003/1397, art. 2(1), Sch.; S.I. 2004/3233, art. 2, Sch. (with arts. 3-5)

F138 Word in s. 17(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 60; S.1. 2014/416, art. 2(1)(d) (with Sch.)

F139 Words ins. 17(2)(b) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 77 (with art. 3)

F140 S. 17(4) substituted (20.6.2003 for all purposes subject to art. 3(1) of the first commencing S.I. and
29.12.2004 "for water purposes") by Enterprise Act 2002 (c. 40), s. 168(9), 279, Sch. 9 para. 7(3); S.1.
2003/1397, art. 2(1), Sch.; S.I. 2004/3233, art. 2, Sch. (with arts. 3-5)

Modifications etc. (not altering text)
C17 S.17(2)(a) amended (20.6.2003) by The Enterprise Act 2002 (Protection of Legitimate Interests)
Order 2003 (S.I. 2003/1592), art. 16, Sch. 4 para. 10

["""CHAPTER 1A

[F"**WATER SUPPLY LICENCES AND SEWERAGE LICENCES]

Textual Amendments

F141 Pt. 2 Ch. 1A inserted (1.4.2004 for specified provisions and purposes and 1.8.2005 for further
specified provisions and purposes and 1.10.2005 for further specified provisions and 1.12.2005
otherwise) by Water Act 2003 (c. 37), ss. 56, 105(3), Sch. 4 para. 2; S.1. 2004/641, art. 3(1), Sch. 1
(with art. 6, Sch. 3); S.I1. 2005/968, art. 3(b) (with savings in art. 4, Sch. 1, 2); S.I. 2005/2714, arts.
2(h), 3(a) (with Sch. para. 5)

F142 Pt. 2 Ch. 1A heading substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 9; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(e) (with Sch. 2) (as amended (22.3.2017) by S.1. 2017/462, art. 16)

Modifications etc. (not altering text)
C18 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 3(1)
(with reg. 1(1)(c))
C19 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(1)
(with reg. 1(1)(c))


http://www.legislation.gov.uk/id/ukpga/2002/40
http://www.legislation.gov.uk/id/ukpga/2002/40/section/168/9
http://www.legislation.gov.uk/id/ukpga/2002/40/section/279
http://www.legislation.gov.uk/id/ukpga/2002/40/schedule/9/paragraph/7/2
http://www.legislation.gov.uk/id/uksi/2003/1397
http://www.legislation.gov.uk/id/uksi/2003/1397
http://www.legislation.gov.uk/id/uksi/2003/1397/article/2/1
http://www.legislation.gov.uk/id/uksi/2003/1397/schedule
http://www.legislation.gov.uk/id/uksi/2004/3233
http://www.legislation.gov.uk/id/uksi/2004/3233/article/2
http://www.legislation.gov.uk/id/uksi/2004/3233/schedule
http://www.legislation.gov.uk/id/uksi/2004/3233/article/3
http://www.legislation.gov.uk/id/ukpga/1991/56/section/17/1
http://www.legislation.gov.uk/id/ukpga/2013/24
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/schedule/6/paragraph/60
http://www.legislation.gov.uk/id/uksi/2014/416
http://www.legislation.gov.uk/id/uksi/2014/416/article/2/1/d
http://www.legislation.gov.uk/id/uksi/2014/416/schedule
http://www.legislation.gov.uk/id/ukpga/1991/56/section/17/2/b
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/article/1/1
http://www.legislation.gov.uk/id/uksi/2014/892/schedule/1/paragraph/77
http://www.legislation.gov.uk/id/uksi/2014/892/article/3
http://www.legislation.gov.uk/id/ukpga/2002/40
http://www.legislation.gov.uk/id/ukpga/2002/40/section/168/9
http://www.legislation.gov.uk/id/ukpga/2002/40/section/279
http://www.legislation.gov.uk/id/ukpga/2002/40/schedule/9/paragraph/7/3
http://www.legislation.gov.uk/id/uksi/2003/1397
http://www.legislation.gov.uk/id/uksi/2003/1397
http://www.legislation.gov.uk/id/uksi/2003/1397/article/2/1
http://www.legislation.gov.uk/id/uksi/2003/1397/schedule
http://www.legislation.gov.uk/id/uksi/2004/3233
http://www.legislation.gov.uk/id/uksi/2004/3233/article/2
http://www.legislation.gov.uk/id/uksi/2004/3233/schedule
http://www.legislation.gov.uk/id/uksi/2004/3233/article/3
http://www.legislation.gov.uk/id/uksi/2003/1592
http://www.legislation.gov.uk/id/uksi/2003/1592
http://www.legislation.gov.uk/id/uksi/2003/1592/article/16
http://www.legislation.gov.uk/id/uksi/2003/1592/schedule/4/paragraph/10
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/56
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/ukpga/2003/37/schedule/4/paragraph/2
http://www.legislation.gov.uk/id/uksi/2004/641
http://www.legislation.gov.uk/id/uksi/2004/641/article/3/l
http://www.legislation.gov.uk/id/uksi/2004/641/schedule/1
http://www.legislation.gov.uk/id/uksi/2004/641/article/6
http://www.legislation.gov.uk/id/uksi/2004/641/schedule/3
http://www.legislation.gov.uk/id/uksi/2005/968
http://www.legislation.gov.uk/id/uksi/2005/968/article/3/b
http://www.legislation.gov.uk/id/uksi/2005/968/article/4
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/1
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/2
http://www.legislation.gov.uk/id/uksi/2005/2714
http://www.legislation.gov.uk/id/uksi/2005/2714/article/2/h
http://www.legislation.gov.uk/id/uksi/2005/2714/article/2/h
http://www.legislation.gov.uk/id/uksi/2005/2714/article/3/a
http://www.legislation.gov.uk/id/uksi/2005/2714/schedule/paragraph/5
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/9
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/e
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2013/1582
http://www.legislation.gov.uk/id/uksi/2013/1582
http://www.legislation.gov.uk/id/uksi/2013/1582/regulation/1/1/b
http://www.legislation.gov.uk/id/uksi/2013/1582/schedule/1/paragraph/3/1
http://www.legislation.gov.uk/id/uksi/2013/1582/regulation/1/1/c
http://www.legislation.gov.uk/id/uksi/2013/1582
http://www.legislation.gov.uk/id/uksi/2013/1582
http://www.legislation.gov.uk/id/uksi/2013/1582/regulation/1/1/b
http://www.legislation.gov.uk/id/uksi/2013/1582/schedule/1/paragraph/5/1
http://www.legislation.gov.uk/id/uksi/2013/1582/regulation/1/1/c

42 Water Industry Act 1991 (c. 56)
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER 14 — Water supply licences and sewerage licences
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

C20 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4
(with reg. 1(1)(c)) (as amended (10.1.2015) by The Water Industry (Specified Infrastructure Projects)
(English Undertakers) (Amendment) Regulations 2015 (S.1. 2015/22), regs. 1(1), 3)

C21 Pt. 2 Ch. 1A modified (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 3(2) (with reg. 1(1)(c))

Granting of licences

[F'*17A Water supply licences

(1) The Authority may grant to a person a licence in respect of the use of the supply system
of a water undertaker (a “water supply licence”).

(2) A water supply licence may give the holder of the licence one or more of the following
authorisations and combination of authorisations—
(a) aretail authorisation;
(b) awholesale authorisation;
(c) arestricted retail authorisation;
(d) arestricted retail authorisation and a supplementary authorisation.

(3) Schedule 2A makes provision as to the authorisations (including their operation in
England and Wales).

(4) In the case of each of the authorisations, an authorisation to do a thing is an
authorisation to do it in accordance with Chapter 2A of Part 3.

(5) The Authority may exercise the power to grant a water supply licence only in
accordance with a general authorisation given by the Secretary of State.

(6) Before giving a general authorisation as regards the Authority, the Secretary of State
must consult the Welsh Ministers.

(7) References in this Act to a water supply licensee are references to a person that is the
holder for the time being of a water supply licence.]

Textual Amendments
F143 Ss. 17A, 17AA substituted for s. 17A (1.1.2016 for the substitution of s. 17A(2)-(6), 1.4.2016 for the
substitution of s. 17A(1) for specified purposes and ss. 17A(7), 17AA(3)-(5), 1.11.2016 in so far as
not already in force) by Water Act 2014 (c. 21), ss. 1(1), 94(3); S.I. 2015/1938, art. 3(a)(i) (with art.
4); S.I. 2016/465, art. 2(a)(i) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16); S.I.
2016/1007, art. 2(a) (with arts. 3, 4)

Water supply licences: restrictions on grants
F143

(1) Before the Authority grants a water supply licence giving a wholesale authorisation,
it must consult—

(a) the Secretary of State;
(b) the Chief Inspector of Drinking Water;
(c) the Environment Agency;
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(d) the NRBW.

(2) Before the Authority grants a water supply licence giving a supplementary
authorisation, it must consult—
(a) the Secretary of State;
(b) the Chief Inspector of Drinking Water;
(c) the Environment Agency;
(d) the Welsh Ministers;
(e) the Chief Inspector of Drinking Water for Wales if there is one;
(f) the NRBW.

(3) A water supply licence may not be granted to a water undertaker.

(4) A water supply licence may not be granted to a person unless that person is a limited
company.

(5) The restriction in subsection (4) does not apply if the water supply licence gives only—
(a) aretail authorisation,
(b) arestricted retail authorisation, or
(c) aretail authorisation and a restricted retail authorisation.]

Textual Amendments
F143 Ss. 17A, 17AA substituted for s. 17A (1.1.2016 for the substitution of's. 17A(2)-(6), 1.4.2016 for the
substitution of's. 17A(1) for specified purposes and ss. 17A(7), 17AA(3)-(5), 1.11.2016 in so far as
not already in force) by Water Act 2014 (c. 21), ss. 1(1), 94(3); S.I. 2015/1938, art. 3(a)(i) (with art.
4); S.1. 2016/465, art. 2(a)(i) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16); S.1.
2016/1007, art. 2(a) (with arts. 3, 4)

17B  ["*“Meaning of supply system]

[ In this Chapter, references to the supply system of a water undertaker are, in the case
(4A) of an undertaker whose area is wholly or mainly in England, references to the system
comprising the following—

(a) any reservoirs and other places of storage and any treatment works developed
or maintained by the water undertaker for the purpose of complying with its
duty under section 37, and

(b) any water mains and other pipes which it is the water undertaker's duty to
develop and maintain by virtue of section 37.]

F146

(5) In this Chapter, references to the supply system of a water undertaker are [, in

the case of an undertaker whose area is wholly or mainly in Wales,] to the system
comprising the following—

(a) any water mains and other pipes which it is the water undertaker’s duty to

develop and maintain by virtue of section 37 below and which are used for
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the purpose of conveying water from the undertaker’s treatment works to the
premises of customers; and

(b) any water mains and other pipes which—

(i) are used by the undertaker for the purpose of conveying non-domestic
water from any of its sources to the premises of customers; and

(ii) are not connected to any water mains or pipes falling within
paragraph (a) above or to any water mains or other pipes connected
to the treatment works mentioned in that paragraph (whether directly
or indirectly),

and in sub-paragraph (i) above the reference to non-domestic water is to water
supplied other than for domestic or food production purposes.

(6) In subsection (5)(a) above, the reference to treatment works is a reference to the works
designated from time to time by the Secretary of State as treatment works for the
purposes of this subsection.

(7) Before designating any works for the purposes of subsection (6) above, the Secretary
of State shall consult the Assembly.

(8) A list of any works designated for the purposes of subsection (6) above shall be
published from time to time by the Secretary of State in such manner as he considers
appropriate for the purpose of bringing the designations to the attention of persons
likely to be affected by them.

Textual Amendments

F144 S. 17B title substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 10(2); S.L.
2017/462, art. 3(k)(iii)

F145 S. 17B(1)-(4) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 10(3); S.1.
2017/462, art. 3(k)(iii)

F146 S. 17B(4A) inserted (1.4.2017) by Water Act 2014 (c. 21), ss. 2(2), 94(3); S.I. 2017/462, art. 3(b)

F147 Words in s. 17B(5) inserted (1.4.2017) by Water Act 2014 (c. 21), ss. 2(3), 94(3); S.I. 2017/462, art.
3(b)

F148 S. 17B(9) repealed (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 10(4); S.1. 2016/465,
art. 2(m), Sch. 1 para. 1(f) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Sewerage licences
F149

(1) The Authority may grant to a person a licence in respect of the use of the sewerage
system of a sewerage undertaker whose area is wholly or mainly in England (a
“sewerage licence”).

(2) A sewerage licence may give the holder of the licence one or more of the following—
(a) aretail authorisation;
(b) awholesale authorisation;
(c) adisposal authorisation.

(3) Schedule 2B makes provision as to the authorisations.

(4) In the case of each of the authorisations, an authorisation to do a thing is an
authorisation to do it in accordance with Chapter 2A of Part 4.
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(5) The Authority may exercise the power to grant a sewerage licence only in accordance
with a general authorisation given by the Secretary of State.

(6) References in this Act to a sewerage licensee are references to a person that is the
holder for the time being of a sewerage licence.

(7) References in this Chapter to the sewerage system of a sewerage undertaker are
references to the system comprising—

(a) the system of public sewers, the facilities for emptying public sewers and
the sewage disposal works and other facilities for dealing effectually with
the contents of public sewers that the undertaker is required to provide by
section 94, and

(b) the lateral drains that the undertaker is required to maintain by section 94.

Textual Amendments
F149 Ss. 17BA, 17BB inserted (1.1.2016 for the substitution of s. 17BA(2)-(5), 1.4.2016 for the insertion of
s. 17BA(1) for specified purposes and ss. 17BA(7), 17BB(2)-(4)) by Water Act 2014 (c. 21), ss. 4(1),
94(3); S.1. 2015/1938, art. 3(b)(i); S.I. 2016/465, art. 2(b)(i) (with Sch. 2) (as amended (22.3.2017) by
S.I. 2017/462, art. 16)

17BB  Sewerage licences: restrictions on grants

(1) The Authority must consult the Secretary of State, the Environment Agency and the
NRBW before granting a licence that gives—

(a) awholesale authorisation, or
(b) adisposal authorisation.

(2) A sewerage licence granted to a sewerage undertaker may not give the holder—
(a) aretail authorisation, or
(b) awholesale authorisation.

(3) A sewerage licence may not be granted to a person unless that person is a limited
company.

(4) The restriction in subsection (3) does not apply if the sewerage licence gives only a
retail authorisation.]

Textual Amendments
F149 Ss. 17BA, 17BB inserted (1.1.2016 for the substitution of s. 17BA(2)-(5), 1.4.2016 for the insertion of
s. 17BA(1) for specified purposes and ss. 17BA(7), 17BB(2)-(4)) by Water Act 2014 (c. 21), ss. 4(1),
94(3); S.1. 2015/1938, art. 3(b)(i); S.I. 2016/465, art. 2(b)(i) (with Sch. 2) (as amended (22.3.2017) by
S.I. 2017/462, art. 16)

17C Meaning of household premises

F150

(1) For the purposes of [~ paragraphs 4 and 7(a) of Schedule 2A and paragraph 2 of
Schedule 2B], “household premises” means premises in which, or in any part of which,
a person has his home.
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(2) The fact that a person has his home in, or in part of, any premises does not mean that the
premises are household premises unless the principal use of the premises is as a home.

(3) The Secretary of State may by regulations make provision as to—
(a) the circumstances in which a person is or is not to be treated as having his
home in, or in part of, any premises for the purposes of this section; and
(b) the factors which are, or are not, to be taken into account in determining the
principal use of any premises for those purposes.

(4) The power to make regulations under subsection (3) above is exercisable by the
Assembly (and not by the Secretary of State) in relation to premises supplied with
water using the supply system of a water undertaker whose area is wholly or mainly
in Wales.

Textual Amendments
F150 Words in s. 17C(1) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 11; S.I.
2015/1938, art. 3(f)(i)

17D The threshold requirement

(1) This section applies for the purpose of construing the reference to the threshold
requirement in [*'paragraph 7(b) of Schedule 2A] in relation to the supply of water
to any premises [*'*in accordance with a restricted retail authorisation].

(2) The requirement is that, at the time when the [****water supply licensee] first enters

into an undertaking with a customer to give the supply, the total quantity of water
estimated to be supplied to the premises annually pursuant to the undertaking [***is
not less than—

(a) 5 megalitres, in the case of premises supplied with water using the supply
system of a water undertaker whose area is wholly or mainly in England, and

(b) 50 megalitres, in the case of premises supplied with water using the supply
system of a water undertaker whose area is wholly or mainly in Wales].

(3) Any estimate of the quantity of water to be supplied to any premises for the purposes
of subsection (2) above shall be made in accordance with guidance issued [***from
time to time] by the Authority with the approval of ['**the Welsh Ministers].

(4) Any guidance issued under subsection (3) above may, in particular—
(a) specity—
(i) the factors to be, and not to be, taken into account;
(ii) the assumptions to be made; and
(iii) the method of calculation to be employed,
in making estimates; and

(b) make provision as to the commencement of the annual periods by reference
to which estimates are to be made.
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(7) [ The Welsh Ministers] may make provision by regulations as to the circumstances
in which a ["'*water supply licensee] is not, for the purposes of subsection (2) above,
to be treated as entering into an undertaking with a new customer to give a supply of
water to any premises ' ...

(8) ["*The Welsh Ministers] may by regulations amend subsection (2) above by
substituting, for the quantity of water for the time being specified there, a different
quantity of water "'®....

(9) Regulations under subsection (8) above—

(a) shall include provision for the amendment made by the regulations not to
apply in relation to any undertaking entered into before the date on which the
regulations come into force; and

(b) may include provision for that amendment not to apply in relation to any
undertaking which is proposed, but not entered into, before that date.

(10) A statutory instrument containing regulations under subsection (8) above shall not
be made unless a draft of the instrument has been laid before, and approved by a
resolution of, ['*the Assembly].

(11) Before making regulations under subsection (8) above, [*'*the Welsh Ministers] shall
consult—

(a) the Authority; and

(b) such other persons (if any) as [
to consult.

D)
O 3y

F166.

the Welsh Ministers think] it appropriate

Textual Amendments

F151 Words in s. 17D(1) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(2)(a);
S.I. 2015/1938, art. 3(f)(ii) (with art. 4)

F152 Words in s. 17D(1) inserted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(2)(b); S.I.
2015/1938, art. 3(f)(ii) (with art. 4)

F153 Words in s. 17D(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(g) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F154 Words in s. 17D(2) substituted (15.12.2011) by The Water Supply (Amendment to the Threshold
Requirement) Regulations 2011 (S.1. 2011/3014), regs. 1(1), 2 (with reg. 1(2))

F155 Words in s. 17D(3) inserted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(4)(a); S.I.
2017/462, art. 3(k)(iv) (with art. 11)

F156 Words in s. 17D(3) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(4)(b);
S.I. 2017/462, art. 3(k)(iv) (with art. 11)

F157 S. 17D(5) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(5); S.I. 2017/462,
art. 3(k)(iv) (with art. 11)

F158 S. 17D(6) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(6); S.I. 2017/462,
art. 3(k)(iv) (with art. 11)

F159 Words in s. 17D(7) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(7)(a);
S.I. 2017/462, art. 3(k)(iv) (with art. 11)

F160 Words in s. 17D(7) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(7)(b);
S.I. 2017/462, art. 3(k)(iv) (with art. 11)
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F161 Words in s. 17D(7) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(7)(¢c); S.L.
2017/462, art. 3(k)(iv) (with art. 11)

F162 Words in s. 17D(8) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(8)(a);
S.I. 2017/462, art. 3(k)(iv) (with art. 11)

F163 Words in s. 17D(8) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(8)(b); S.I.
2017/462, art. 3(k)(iv) (with art. 11)

F164 Words in s. 17D(10) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(9); S.I.
2017/462, art. 3(k)(iv) (with art. 11)

F165 Words in s. 17D(11) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(10)(a);
S.I. 2017/462, art. 3(k)(iv) (with art. 11)

F166 Words in s. 17D(11) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(10)(b);
S.I. 2017/462, art. 3(k)(iv) (with art. 11)

F167 S. 17D(12) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(11); S.L.
2017/462, art. 3(k)(iv) (with art. 11)

F168 S. 17D(13) repealed (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 12(11); S.L.
2017/462, art. 3(k)(iv) (with art. 11)

Guidance

F16917D A
The Authority must publish guidance issued from time to time under—

(a) section 17D(3),
(b) paragraph 10 of Schedule 2A, or
(c) paragraph 4 of Schedule 2B,

in such manner as the Authority considers appropriate for the purpose of bringing it
to the attention of persons likely to be affected by it.]

Textual Amendments
F169 S. 17DA inserted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 13; S.I. 2015/1938, art.
3(D(iv)

17E Determinations by the Authority

[F"7°(1) The Authority may determine, in a case referred to it by—

(a) awater supply licensee or a potential customer of a water supply licensee, or
(b) asewerage licensee or a potential customer of a sewerage licensee,

whether a proposed supply of water to, or proposed sewerage services for, the customer
would be in accordance with what is authorised by the licensee's licence.]

(2) The matters which the Authority may determine include the following matters—
(a) the extent of the premises to be supplied for the purposes of [*'"'paragraph 4
or 7(a) or (b) of Schedule 2A];
[ the extent of the premises to be served for the purposes of paragraph 2 of
"12(aa)  Schedule 2B;]
(b) whether the premises to be supplied |
(as defined in section 17C above); and
(c) whether the threshold requirement is satisfied in relation to the premises to be
supplied (construed in accordance with section 17D above),

F1%or served] are household premises
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and also include any other matter the determination of which is relevant to those
matters.

Textual Amendments

F170 S. 17E(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 14(2); S.1. 2016/465,
art. 2(m), Sch. 1 para. 1(h) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F171 Words in s. 17E(2)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 14(3)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(h) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F172 S. 17E(2)(aa) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 14(3)(b); S.L.
2016/465, art. 2(m), Sch. 1 para. 1(h) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F173 Words in s. 17E(2)(b) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 14(3)(c);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(h) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F174

17F Procedure for granting water supply [ “and sewerage] licences

[ (1) The Authority must determine for each type of relevant application that may be

made—
(a) the form and manner in which an application is to be made;
(b) the information it is to contain;
(c) the documents that are to accompany it;
(d) the fee that is to accompany it.

(1A) The fees may be different in different circumstances.

(1B) The Authority may make a new determination as to a matter referred to in
subsection (1).

(1C) The Authority must publish a notice of what it has determined under subsection (1)
or (1B) in such manner as it thinks appropriate for bringing the determination to the
attention of those affected by the determination.

(1D) For the purposes of subsection (1) a relevant application is an application for—

(a) the grant of a water supply or sewerage licence giving a particular
authorisation or combination of authorisations;

(b) the variation of a water supply or sewerage licence so that it gives—
(1) a particular authorisation only, or
(ii) a particular combination of authorisations.

(1E) A person making a relevant application must comply with such provisions of a notice
published under subsection (1C) as relate to the application.]

(4) If "' .. the Authority proposes to refuse [*'”a relevant application], *'*’

to the applicant a notice—
(a) stating that "'®___ it proposes to refuse the application;
(b) stating the reasons why "'®... it proposes to refuse the application; and

... it shall give
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(c) specifying the time within which representations or objections with respect to
the proposed refusal may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(6) A licence shall be in writing and, unless revoked or suspended in accordance with any
condition contained in it, shall continue in force for such period as may be specified
in or determined by or under the licence.

(7) "®2As soon as practicable after granting a licence or variation of a licence, ... the
Authority shall serve a copy of the licence or licence as varied—

(a) on the licence holder;

(b) on the Assembly;

(c) on the Chief Inspector of Drinking Water;
(d) on the Environment Agency;

[ onthe NRBW;]
F183(da)

(e) on the Council;
(f) on each relevant undertaker;
[""™(g) on each water supply licensee and sewerage licensee (other than the holder
of the licence in question);]
)
(i) "'™... on the Secretary of State.

(8) Any sums received ¥’

the Consolidated Fund.

... by the Authority by virtue of this section shall be paid into

Textual Amendments

F174 Words in s. 17F title inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(i) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F175 S. 17F(1)-(1E) substituted for s. 17F(1) (1.4.2016) by Water Act 2014 (c. 21), ss. 25(2), 94(3); S.I.
2016/465, art. 2(f) (with Sch. 2) (as amended (22.3.2017) by S.1. 2017/462, art. 16)

F176 S. 17F(2) repealed (14.7.2014) by Water Act 2014 (c. 21), ss. 25(3), 94(2)(f)

F177 S. 17F(3) repealed (14.7.2014) by Water Act 2014 (c. 21), ss. 25(3), 94(2)(f)

F178 Words in s. 17F(4) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(3)(a); S.I.
2015/1938, art. 3(f)(v)

F179 Words in s. 17F(4) substituted (1.4.2016) by Water Act 2014 (c. 21), ss. 25(4), 94(3); S.1. 2016/465,
art. 2(f) (with Sch. 2) (as amended (22.3.2017) by S.1. 2017/462, art. 16)

F180 Words in s. 17F(4) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(3)(b); S.1.
2015/1938, art. 3(f)(v)

F181 S. 17F(5) repealed (14.7.2014) by Water Act 2014 (c. 21), ss. 25(3), 94(2)(f)

F182 Words in s. 17F(7) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(4)(a); S.I.
2015/1938, art. 3(f)(v)

F183 S. 17F(7)(da) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order 2013
(S.I. 2013/755), art. 1(2), Sch. 2 para. 227 (with Sch. 7)

F184 S. 17F(7)(g) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(4)(b); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(i) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F185 S. 17F(7)(h) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(4)(c); S.I.
2015/1938, art. 3(f)(v)


http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/15/2
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/i
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/25/2
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/f
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/25/3
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/2/f
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/25/3
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/2/f
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/15/3/a
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938/article/3/f/v
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/25/4
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/f
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/15/3/b
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938/article/3/f/v
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/25/3
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/2/f
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/15/4/a
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938/article/3/f/v
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/227
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/15/4/b
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/i
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/15/4/c
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938/article/3/f/v

Water Industry Act 1991 (c. 56) 51
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS

CHAPTER 14 — Water supply licences and sewerage licences

Document Generated: 2024-07-30

Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have

been made appear in the content and are referenced with annotations. (See end of Document for details)

F188

F186 Words in s. 17F(7)(i) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(4)(d);

S.I. 2015/1938, art. 3(H)(v)

F187 Words in s. 17F(8) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 15(5); S.I.

2015/1938, art. 3(f)(v)

Applications forwarded by the Water Industry Commission for Scotland

(1) The Secretary of State may by regulations make provision about—

(a) treating a 2005 Act application for the grant of a water services licence under
section 6 of the 2005 Act as being also an application under section 17F for the
grant of a water supply licence giving only a retail authorisation or a restricted
retail authorisation or both;

(b) treating a 2005 Act application for the grant of a sewerage services licence
under section 6 of the 2005 Act as being also an application under section 17F
for the grant of a sewerage licence giving only a retail authorisation.

(2) The regulations may in particular make provision about—

(a) the circumstances in which, and the conditions subject to which, a 2005 Act
application is to be treated as an application under section 17F for a water
supply or sewerage licence giving a particular authorisation or particular
authorisations;

(b) the time at which an application is to be treated as having been made;

(c) the processing of an application by the Authority.

(3) Provision under subsection (2)(a) may require a 2005 Act application that is forwarded
to the Authority—

(a) to contain, or to be accompanied by, such information or information of such
description as is specified by the regulations;

(b) to be accompanied by such documents or documents of such descriptions as
are specified by the regulations;

(c) to be accompanied by a fee, or a fee of a description, specified by the
regulations.

(4) In this section and section 17FB—
“the 2005 Act” means the Water Services etc. (Scotland) Act 2005;

“2005 Act application” means an application under paragraph 1 of
Schedule 2 to the 2005 Act.

Textual Amendments

F188 Ss. 17FA, 17FB inserted (18.12.2015 for the insertion of s. 17FA, 1.4.2016 in so far as not already in
force) by Water Act 2014 (c. 21), ss. 6(2), 94(3); S.I. 2015/1938, art. 2(a)(ii); S.I. 2016/465, art. 2(c)
(with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

17FB  Applications forwarded to the Water Industry Commission for Scotland

(1) If the conditions in subsection (2) are satisfied, the Authority must—

(a) forward to the Commission a copy of an application under section 17F for the
grant of a water supply licence or sewerage licence, and
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(b) send to the Commission such information and such fee as appear to the
Authority to be required in order that the application may be treated by the
Commission as a 2005 Act application for the grant of—

(i) a water services licence under section 6 of the 2005 Act, or

(i1) a sewerage services licence under section 6 of the 2005 Act, as the
case may be.

(2) The conditions are that—
(a) the Authority is requested to do so by the applicant;

(b) the application under section 17F appears to the Authority to be an application
that would be treated by the Commission as a 2005 Act application for the
grant of—

(1) a water services licence under section 6 of the 2005 Act, or

(ii) a sewerage services licence under section 6 of the 2005 Act, as the
case may be;

(c) the applicant has given the Authority—
(1) such information as is mentioned in subsection (1)(b), and

(i1) a means of sending to the Commission such fee as is mentioned in
subsection (1)(b).

(3) The Authority must—
(a) forward a copy of the application, and
(b) send such information and fee as are mentioned in subsection (1)(b),
before the end of the agreed period for an application of that description.

(4) In this section—

“the agreed period”, in relation to an application under section 17F of a
particular description, means the period agreed between the Authority and the
Commission as the period applying to an application of that description for
the purposes of subsection (3);

“the Commission” means the Water Industry Commission for Scotland.]

Textual Amendments
F188 Ss. 17FA, 17FB inserted (18.12.2015 for the insertion of s. 17FA, 1.4.2016 in so far as not already in
force) by Water Act 2014 (c. 21), ss. 6(2), 94(3); S.1. 2015/1938, art. 2(a)(ii); S.I. 2016/465, art. 2(c)
(with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Licence conditions

17G  ["™Licence conditions]

(1) [*®A licence under this Chapter] may include—

(a) such conditions as appear to "''... the Authority to be requisite or expedient

having regard to the duties imposed on "'*... it by Part 1 of this Act;

(b) conditions requiring the rendering to ["'**the Authority] of a payment on the
grant of a ["**licence under this Chapter], or payments while such a licence
is in force, or both, of such amount or amounts as may be determined by or
under the conditions.


http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/6/2
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2015/1938
http://www.legislation.gov.uk/id/uksi/2015/1938/article/2/a/ii
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/c
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462

Water Industry Act 1991 (c. 56) 53
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER 14 — Water supply licences and sewerage licences
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.

Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or

before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have

been made appear in the content and are referenced with annotations. (See end of Document for details)

(2) Conditions may be included by virtue of subsection (1)(a) above in a water supply
licence whether or not they are connected with the supply of water or the introduction
of water into a water undertaker’s supply system.

[ Conditions may be included by virtue of subsection (1)(a) in a sewerage licence
(2A) whether or not they are connected with—

(a) effectual dealing with the contents of sewers, or
(b) the use of the sewerage system of a sewerage undertaker.|

F195

(3) Conditions included in a ["**licence under this Chapter] may—
p Y

(a) require the holder of the licence to comply with any direction given by a
specified relevant person as to specified matters or matters which are of a
specified description;

(b) require the holder of the licence to do or not to do specified things or things
which are of a specified description, except in so far as a specified relevant
person consents to the holder’s not doing or doing them; and

(c) provide for the reference to and determination by a specified relevant person
of specified questions, or questions which are of a specified description, which
arise under or in connection with the licence.

(4) For the purposes of subsection (3) above—
(a) the following are relevant persons—
(i) the Secretary of State;
(i1) the Authority;
(iii) [*""so far as subsection (3) applies to water supply licences,] the
Assembly;
(iv) the Environment Agency;
[ the NRBW; and]
F 199(V)

(b) “specified” means specified in the licence in question.

F198

(5) Conditions included in a [*"licence under this Chapter] may contain provision for the
conditions to have effect, cease to have effect or be modified at such times, in such
manner and in such circumstances as may be specified in or determined in accordance
with the conditions.

(6) Any such condition as is referred to in subsection (5) above shall have effect in addition
to the provision made by this Chapter with respect to the modification of the conditions
of a licence.

(7) Any sums received by [***'the Authority] by virtue of this section shall be paid into
the Consolidated Fund.

Textual Amendments
F189 S. 17G title substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(2); S.I.
2015/1938, art. 3(f)(vii)
F190 Words in s. 17G(1) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(3)(a);
S.I1. 2015/1938, art. 3(f)(vii)
F191 Words ins. 17G(1)(a) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(3)(b);
S.I1. 2015/1938, art. 3(f)(vii)
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F192 Words in s. 17G(1)(a) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(3)(c);
S.I. 2015/1938, art. 3(f)(vii)

F193 Words in s. 17G(1)(b) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(3)
(d); S.I. 2015/1938, art. 3(f)(vii)

F194 Words in s. 17G(1)(b) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(3)
(e); S.I. 2015/1938, art. 3(f)(vii)

F195 S. 17G(2A) inserted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(4); S.1.
2015/1938, art. 3(f)(vii)

F196 Words in s. 17G(3) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(5); S.I.
2015/1938, art. 3(f)(vii)

F197 Words in s. 17G(4)(a)(iii) inserted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(6);
S.I. 2015/1938, art. 3(f)(vii)

F198 Word in s. 17G(4)(a)(iv) omitted (1.4.2013) by virtue of The Natural Resources Body for Wales
(Functions) Order 2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 228(2) (with Sch. 7)

F199 S. 17G(4)(a)(v) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order 2013
(S.I. 2013/755), art. 1(2), Sch. 2 para. 228(3) (with Sch. 7)

F200 Words in s. 17G(5) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(7); S.I.
2015/1938, art. 3(f)(vii)

F201 Words in s. 17G(7) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 16(8); S.I.
2015/1938, art. 3(f)(vii)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with

reg. 1(1)(c))

17H Standard conditions of water supply licences

[F**(1) The Secretary of State may determine the conditions that are to be the standard

conditions of water supply licences granted by the Authority.

(1A) Before determining the standard conditions, the Secretary of State must consult the
Welsh Ministers as regards conditions relating to a restricted retail authorisation or a
supplementary authorisation.

(1B) The Secretary of State is to publish the standard conditions in such manner as the
Secretary of State considers appropriate.

(2) The standard conditions may be different depending on the different authorisations or
combinations of authorisations to which the conditions are to relate.

(3) The power to determine standard conditions in relation to water supply licences
giving a particular authorisation or a particular combination of authorisations may be
exercised only before the grant of the first licence to give that authorisation or that
particular combination of authorisations (but this is without prejudice to the power to
modify standard conditions in accordance with the provisions of this Chapter).]

(4) The standard conditions for the purposes of water supply licences [***giving any
particular authorisation or combination of authorisations] may contain provision—
(a) for any standard condition included in a licence of that description not to have
effect until brought into operation in such manner and in such circumstances
as may be specified in or determined under the standard conditions;
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(b) for the effect of any standard condition included in such a licence to be
suspended in such manner, and in such circumstances, as may be so specified
or determined; and

(c) for any standard condition included in such a licence which is for the time
being suspended to be brought back into operation in such manner and in such
circumstances as may be so specified or determined.

(5) Subject to subsection (6) below, each condition which is a standard condition shall
be incorporated by reference in each water supply licence (or in each such licence to
which the standard condition applies).

204 the Authority may, in granting

(6) Subject to the following provisions of this section,
F205 :
It

a licence, exclude or modify any of the standard conditions to such extent as
considers requisite to meet the circumstances of a particular case.

(7) Before excluding any standard conditions or making any modifications under
subsection (6) above, "*... the Authority shall give notice—

(a) stating that ""... it proposes to exclude the conditions or make the
modifications and setting out the effect of so doing;

(b) stating the reasons why "*... it proposes to exclude the conditions or make
the modifications; and

(c) specitying the time (not being less than twenty-eight days from the date of
publication of the notice) within which representations or objections with
respect to the proposed exclusions or modifications may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(8) A notice under subsection (7) above shall be given—

(a) by publishing the notice in such manner as "~ ... the Authority considers
appropriate for the purpose of bringing the notice to the attention of persons
likely to be affected by the making of the exclusions or modifications; and

(b) by serving a copy of the notice—

["2'°(3) if the notice relates to a water supply licence giving a restricted retail
authorisation or a restricted retail authorisation and a supplementary
authorisation, on the Welsh Ministers;]

(i1) on the Chief Inspector of Drinking Water;
F211,:--

() oo

(iv) *"... on the Secretary of State.

[ on the Water Industry Commission for Scotland.]
F213
)

F209

(9) If, within the time specified in the notice under subsection (7) above, the Secretary of
State (after consulting [**"*the Welsh Ministers in a case where notice was served on
them under subsection (8)(b)(i)]) directs the Authority not to exclude or modify any
standard condition, the Authority shall comply with the direction.

(10) The ™"... Authority shall not exclude any conditions, or make any modifications,
under subsection (6) above unless "*'°... it is of the opinion that the exclusions or
modifications are such that—

(a) thelicence holder would not be unduly disadvantaged in competing with other
holders of water supply licences; and
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(b) no other holder of a water supply licence would be unduly disadvantaged in
competing with other holders of such licences (including the holder of the
licence).

(11) The modification under subsection (6) above of part of a standard condition shall not
prevent any other part of the condition from continuing to be treated as a standard
condition for the purposes of this Chapter.

Textual Amendments

F202 S. 17H(1)-(3) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(2); S.1.
2015/1938, art. 3(f)(vii)

F203 Words in s. 17H(4) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(3); S.I.
2015/1938, art. 3(f)(vii)

F204 Words in s. 17H(6) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(4)(a); S.IL.
2015/1938, art. 3(f)(vii)

F205 Words in s. 17H(6) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(4)(b); S.I.
2015/1938, art. 3(f)(vii)

F206 Words ins. 17H(7) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(5)(a); S.1.
2015/1938, art. 3(f)(vii)

F207 Words in s. 17H(7)(a) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(5)(b);
S.I. 2015/1938, art. 3(f)(vii)

F208 Words in s. 17H(7)(b) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(5)(c);
S.I. 2015/1938, art. 3(f)(vii)

F209 Words in s. 17H(8)(a) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(6)(a);
S.I. 2015/1938, art. 3(f)(vii)

F210 S. 17H(8)(b)(i) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(6)(b); S.1.
2015/1938, art. 3(f)(vii)

F211 S. 17H(8)(b)(iii) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(6)(c); S.I.
2015/1938, art. 3(f)(vii)

F212 Words in s. 17H(8)(b)(iv) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(6)
(d); S.I. 2015/1938, art. 3(f)(vii)

F213 S. 17H(8)(b)(v) inserted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(6)(e); S.I.
2015/1938, art. 3(f)(vii)

F214 Words in s. 17H(9) substituted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(7); S.I.
2015/1938, art. 3(f)(vii)

F215 Words in s. 17H(10) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(8)(a);
S.I. 2015/1938, art. 3(f)(vii)

F216 Words ins. 17H(10) repealed (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 17(8)(b);
S.I. 2015/1938, art. 3(f)(vii)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with

reg. 1(1)(c))

Standard conditions of sewerage licences
k217

(1) The Secretary of State may determine the conditions that are to be the standard
conditions of sewerage licences granted by the Authority.
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(2) The Secretary of State is to publish the standard conditions in such manner as the
Secretary of State considers appropriate.

(3) The standard conditions may be different depending on the different authorisations or
combinations of authorisations to which the conditions are to relate.

(4) The power to determine standard conditions in relation to sewerage licences giving a
particular authorisation or a particular combination of authorisations may be exercised
only before the grant of the first licence to give that authorisation or that particular
combination of authorisations (but this is without prejudice to the power to modify
standard conditions in accordance with the provisions of this Chapter).

(5) The standard conditions for the purposes of sewerage licences giving any particular
authorisation or combination of authorisations may contain provision—

(a) for any standard condition included in a licence of that description not to have
effect until brought into operation in such manner and in such circumstances
as may be specified in or determined under the standard conditions;

(b) for the effect of any standard condition included in such a licence to be
suspended in such manner, and in such circumstances, as may be so specified
or determined; and

(c) for any standard condition included in such a licence which is for the time
being suspended to be brought back into operation in such manner and in such
circumstances as may be so specified or determined.

(6) Subject to subsection (7), each condition which is a standard condition is to be
incorporated by reference in each sewerage licence (or in each such licence to which
the standard condition applies).

(7) Subject to the following provisions of this section, the Authority may, in granting
a licence, exclude or modify any of the standard conditions to such extent as the
Authority considers requisite to meet the circumstances of a particular case.

(8) Before excluding any standard conditions or making any modifications under
subsection (7), the Authority must give notice—

(a) stating that the Authority proposes to exclude the conditions or make the
modifications and setting out the effect of so doing;

(b) stating the reasons why the Authority proposes to exclude the conditions or
make the modifications; and

(c) specifying the time (not being less than 28 days from the date of publication
of the notice) within which representations or objections with respect to the
proposed exclusions or modifications may be made,

and the Authority must consider any representations or objections which are duly made
and not withdrawn.

(9) A notice under subsection (8) must be given—

(a) by publishing the notice in such manner as the Authority considers appropriate
for the purpose of bringing the notice to the attention of persons likely to be
affected by the making of the exclusions or modifications; and

(b) by serving a copy of the notice—
(1) on the Secretary of State;
(i1) on the Environment Agency;
(iii) on the NRBW;
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(iv) on the Water Industry Commission for Scotland.

(10) If, within the time specified in the notice under subsection (8), the Secretary of State
directs the Authority not to exclude or modify any standard condition, the Authority
must comply with the direction.

(11) The Authority may not exclude any conditions, or make any modifications, under
subsection (7) unless the Authority is of the opinion that the exclusions or
modifications are such that—

(a) thelicence holder would not be unduly disadvantaged in competing with other
holders of sewerage licences; and

(b) no other holder of a sewerage licence would be unduly disadvantaged in
competing with other holders of such licences (including the holder of the
licence being granted).

(12) The modification under subsection (7) of part of a standard condition is not to prevent
any other part of the condition from continuing to be treated as a standard condition
for the purposes of this Chapter.]

Textual Amendments
F217 S. 17HA inserted (1.1.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 18; S.I. 2015/1938, art.
3(H)(vii)

171 [*"*Modification of licences by agreement]

(1) Subject to the following provisions of this section, the Authority may modify the
[F*“conditions of—

(a) aparticular water supply licence, or
(b) aparticular sewerage licence.]

(2) The Authority may not make any modifications under this section unless the licence
holder has consented to the modifications and, in the case of standard conditions of
the licence, the Authority is of the opinion that the modifications—

(a) are requisite to meet the circumstances of the particular case; and
(b) are such that—

(i) the licence holder would not be unduly disadvantaged in competing
with other holders of water supply licences [***’or, as the case may
be, sewerage licences]; and

(i1) no other holder of a water supply licence [ or, as the case may be, a
sewerage licence] would be unduly disadvantaged in competing with
other holders of such licences (including the holder of the licence
being modified).

F221

(3) Before making modifications under this section, the Authority shall give notice—
(a) stating that it proposes to make the modifications and setting out their effect;
(b) stating the reasons why it proposes to make the modifications; and

(c) specitying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed modifications may be made,
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and shall consider any representations or objections which are duly made and not
withdrawn.

(4) A notice under subsection (3) above shall be given—
(a) Dby publishing the notice in such manner as the Authority considers appropriate
for the purpose of bringing the notice to the attention of persons likely to be
affected by the making of the modifications; and

(b) by serving a copy of the notice on—
(1) the licence holder;
(i) the Council;
(iii) the Secretary of State;
(iv) [F**%if the notice relates to a water supply licence,] the Assembly; and
(v) the Chief Inspector of Drinking Water.

(5) If, within the period specified in the notice under subsection (3) above, the Secretary
of State "?*... directs the Authority not to make any modification, the Authority shall
comply with the direction.

[ The Secretary of State is to consult the Welsh Ministers before giving a direction under

2245 A) subsection (5) in relation to a water supply licence.]

(6) The modification under this section of part of a standard condition of a licence shall
not prevent any other part of the condition from continuing to be regarded as a standard
condition for the purposes of this Chapter.

Textual Amendments

F218 S. 171 title substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 19(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F219 Words in s. 171(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 19(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F220 Words in s. 171(2)(b)(i) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 19(4)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F221 Words in s. 171(2)(b)(ii) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 19(4)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F222 Words in s. 171(4)(b)(iv) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 19(5);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F223 Words in s. 171(5) repealed (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 19(6); S.1.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F224 S. 171(5A) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 19(7); S.I. 2016/465,
art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with

reg. 1(1)(c))
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173 [***Modification of standard conditions]

(1) Subject to the following provisions of this section, the Authority [****

(a) the standard conditions of water supply licences, or
(b) the standard conditions of sewerage licences.]

may modify—

| Modifications may relate to—

7(1A) (a) standard conditions contained in all water supply licences or sewerage
licences, or

(b) standard conditions contained in those water supply licences or sewerage
licences that grant a particular authorisation or combination of authorisations. ]

(2) Where at any time the Authority modifies the standard conditions of [****water supply
licences or sewerage licences| under this section the Authority may make such
incidental or consequential modifications as it considers necessary or expedient of any
conditions of [**any licence so affected].

(3) Before making any modifications under this section, the Authority shall give notice—
(a) stating that it proposes to make the modifications and setting out their effect;
(b) stating the reasons why it proposes to make the modifications; and
(c) specifying the time (not being less than twenty-eight days from the date of
publication of the notice) within which representations or objections with
respect to the proposed modifications may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(4) A notice under subsection (3) above shall be given—

(a) Dby publishing the notice in such manner as the Authority considers appropriate
for the purpose of bringing the notice to the attention of persons likely to be
affected by the making of the modifications; and

(b) by serving a copy of the notice on—

(i) each relevant licence holder;

(i1) the Council;

(iii) the Secretary of State;

(iv) [**"if the notice relates to a water supply licence,] the Assembly; and
(v) the Chief Inspector of Drinking Water.

(5) If, within the time specified in the notice under subsection (3) above, the Secretary
of State "'... directs the Authority not to make any modification, the Authority shall
comply with the direction.

[ The Secretary of State is to consult the Welsh Ministers before giving a direction under

F32(5A) subsection (5) in relation to a water supply licence.]

(6) The Authority may not under this section make any modifications of the standard
conditions of [**water supply licences or sewerage licences] unless—
(a) no notice of objection to those modifications is given by any relevant
licence holder to the Authority within the time specified in the notice under
subsection (3) above;

(b) if one or more relevant licence holders give notice of objection to the
Authority within that time—
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(i) the proportion (expressed as a percentage) of the relevant licence
holders who have given notice of objection is less than such
percentage as may be specified in an order made by statutory
instrument by the Secretary of State; and

(ii) the percentage given by subsection (7) below is less than such
percentage as may be so specified; or

(c) subsection (8) below applies to the case.

(7) The percentage given by this subsection is the proportion (expressed as a percentage)
of the relevant licence holders who have given notice of objection, weighted according
to their market share at such time and in such manner as may be specified in an order
under subsection (6) above.

(8) This subsection applies where the Authority is satisfied that—

(a) the effect of the standard conditions is such as to impose a burden affecting
relevant licence holders in the carrying on of activities to which the
modifications relate;

(b) the modifications would remove or reduce the burden without removing any
necessary protection; and
F234

(c) the modifications are such that no holder of a water supply licence [~ or,
as the case may be, a sewerage licence] would be unduly disadvantaged in
competing with other holders of such licences.

(9) An order under subsection (6) above may include such supplemental, consequential
and transitional provision as the Secretary of State considers appropriate.

(10) Before making an order under subsection (6) above [****in relation to the standard

conditions of water supply licences], the Secretary of State shall consult the Assembly.

(11) A statutory instrument containing an order under subsection (6) above shall not
be made unless a draft of the instrument has been laid before, and approved by a
resolution of, each House of Parliament.

(12) Where the Authority modifies the standard conditions of [****water supply licences or
sewerage licences], the Authority shall—

(a) also make (as nearly as may be) the same modifications of those conditions
for the purposes of their incorporation in ["**"water supply licences or, as the
case may be, sewerage licences] granted after that time; and

(b) publish the modifications in such manner as it considers appropriate.

["***Where the Authority modifies the standard conditions of water supply licences
or sewerage licences that grant particular authorisations or combinations of
authorisations, paragraph (a) has effect only as regards licences granting the same
authorisations or combinations of authorisations.]

(13) In this section “relevant licence holder”, in relation to proposed modifications of
standard conditions of [**water supply licences or sewerage licences or of such of
those licences as grant a particular authorisation or combination of authorisations],
means the holder of a licence of that description—

(a) which is to be modified under the proposals by the inclusion of any new
standard condition; or

(b) which includes any standard conditions to which the proposals relate, other
than standard conditions which are not in effect (by virtue of anything
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done under section 17H(4) above) at the time specified in the notice under
subsection (3) above.
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17K ["**Modification references to competition authority]

(1) The Authority may make to the [***'CMA] a reference which is so framed as to require
the ["**CMA to] investigate and report on the questions—
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(a) whether any matters which—

(i) relate to the carrying on of activities authorised or regulated by |
particular water supply or sewerage licence]; and

(i1) are specified in the reference,

F243
a

operate, or may be expected to operate, against the public interest; and

(b) if so, whether the effects adverse to the public interest which those matters
have, or may be expected to have, could be remedied or prevented by
modifications of the conditions of the licence.

(2) The Authority may make to the Commission a reference which is so framed as to
require the [***CMA] to investigate and report on the questions—

(a) whether any matters which—

(1) relate to the carrying on of activities authorised or regulated by
[F**water supply licences or sewerage licences that grant a particular
authorisation or combination of authorisations]; and

(i1) are specified in the reference,
operate, or may be expected to operate, against the public interest; and

(b) if so, whether the effects adverse to the public interest which those matters
have, or may be expected to have, could be remedied or prevented by
modifications of the standard conditions of licences of that description.

(3) The Authority may, at any time, by notice given to the [**CMA] vary a reference
under this section by—

(a) adding to the matters specified in the reference; or
(b) excluding from the reference some of the matters so specified,
and on receipt of any such notice the ["**CMA] shall give effect to the variation.

(4) The Authority may specify in a reference under this section, or a variation of such a
reference, for the purpose of assisting the [***CMA] in carrying out the investigation
on the reference—

(a) any effects adverse to the public interest which, in its opinion, the matters
specified in the reference or variation have or may be expected to have; and

(b) any modifications of the relevant conditions by which, in its opinion, those
effects could be remedied or prevented.

(5) As soon as practicable after making a reference under this section or a variation of
such a reference, the Authority shall—

(a) publish particulars of the reference or variation in such manner as it considers
appropriate for the purpose of bringing the reference or variation to the
attention of persons likely to be affected by it; and

(b) serve a copy of the reference or variation on—
(i) the licence holder or, as the case may be, the relevant licence holders;
(i1) the Council;
(iii) the Secretary of State;

(iv) [**%in a case relating to a water supply licence or licences,] the
Assembly; and

(v) the Chief Inspector of Drinking Water.

(6) If, before the end of the period of twenty-eight days beginning with the day on which
the Secretary of State receives the copy of the reference or variation, the Secretary of
State directs the ["**CMA]—
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(a) not to proceed with the reference; or
(b) not to give effect to the variation,
the ["**’CMA] shall comply with the direction.

(7) 1t shall be the duty of the Authority, for the purpose of assisting the ["*CMA] in
carrying out an investigation on a reference under this section or in carrying out
functions under section 17P below, to give to the [*CMA]—

(a) any information in the Authority’s possession which relates to matters falling
within the scope of the investigation or the carrying out of those functions and
which is either—

(i) requested by the [F**’CMA] for that purpose; or

(i1) information which, in the Authority’s opinion, it would be appropriate
for that purpose to give to the ["*CMA] without any such request;
and

(b) any other assistance which the [**’CMA] may require, and which it is within
the Authority’s power to give, in relation to any such matters,

and the ["**'CMA], for the purpose of carrying out any such investigation or such
functions, shall take account of any information given to it for that purpose under this
subsection.

(8) In this section and the following provisions of this Chapter—
“relevant conditions”—

(a) inrelation to a reference under subsection (1) above, means the conditions
of the licence to which the reference relates; and

(b) in relation to a reference under subsection (2) above, means the standard
conditions of the licences to which the reference relates; and

“relevant licence holder” means the holder of a licence to which a reference
under subsection (2) above relates.

(9) In determining for the purposes of this section whether any particular matter operates,
or may be expected to operate, against the public interest, the [***CMA] shall have
regard to the matters as respects which duties are imposed on the Secretary of State
and the Authority by Part 1 of this Act.

[ The functions of the CMA with respect to a reference under this section are to be

(10) carried out on behalf of the CMA by a group constituted for the purpose by the chair

of the CMA under Schedule 4 to the Enterprise and Regulatory Reform Act 2013

(including functions relating to the making of modifications following a report on

a reference, and functions under sections 109 to 115 of the Enterprise Act 2002, as
applied by sections 17M and 17Q).]

F249

Textual Amendments

F240 S. 17K title substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 21(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F241 Word ins. 17K(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 61(2)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F242 Words in s. 17K(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 61(2)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F243 Words in s. 17K(1)(a)(i) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 21(3);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)


http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/21/2
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/j
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/ukpga/2013/24
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/schedule/6/paragraph/61/2/a
http://www.legislation.gov.uk/id/uksi/2014/416
http://www.legislation.gov.uk/id/uksi/2014/416/article/2/1/d
http://www.legislation.gov.uk/id/uksi/2014/416/schedule
http://www.legislation.gov.uk/id/ukpga/2013/24
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/section/103/3
http://www.legislation.gov.uk/id/ukpga/2013/24/schedule/6/paragraph/61/2/b
http://www.legislation.gov.uk/id/uksi/2014/416
http://www.legislation.gov.uk/id/uksi/2014/416/article/2/1/d
http://www.legislation.gov.uk/id/uksi/2014/416/schedule
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/21/3
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/j
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462

Water Industry Act 1991 (c. 56) 65
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER 14 — Water supply licences and sewerage licences
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.

Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or

before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have

been made appear in the content and are referenced with annotations. (See end of Document for details)

F244 Words in ss. 17K(2)-(4) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24),
s. 103(3), Sch. 6 para. 61(3); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F245 Words in s. 17K(2)(a)(i) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 21(4);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F246 Words in s. 17K(5)(b)(iv) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 21(5);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F247 Words in s. 17K(6)(7) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 61(3); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F248 Word in s. 17K(9) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 61(3); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F249 S. 17K(10) inserted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s. 103(3), Sch.
6 para. 61(4); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Modifications etc. (not altering text)

C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with
reg. 1(1)(c))

C23 S. 17K applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(2)
(with reg. 1(1)(c)) (as amended (10.1.2015) by The Water Industry (Specified Infrastructure Projects)
(English Undertakers) (Amendment) Regulations 2015 (S.1. 2015/22), regs. 1(1), 4(a))

17L References under section 17K: time limits

(1) Every reference under section 17K above shall specify a period (not longer than six
months beginning with the date of the reference) within which a report on the reference
is to be made.

(2) A report of the [****CMA] on a reference under section 17K above shall not have effect
(and no action shall be taken in relation to it under section 170 below) unless the
report is made before the end of the period specified in the reference or such further
period (if any) as may be allowed by the Authority under subsection (3) below.

(3) The Authority may, if it has received representations on the subject from the [***CMA]
and is satisfied that there are special reasons why the report cannot be made within the
period specified in the reference, extend that period by no more than six months.

(4) No more than one extension is possible under subsection (3) above in relation to the
same reference.

(5) The Authority shall, in the case of an extension made by it under subsection (3)
above—

(a) publish that extension in such manner as the Authority considers appropriate
for the purpose of bringing it to the attention of persons likely to be affected
by it; and

(b) send a copy of what has been published by it under paragraph (a) above to the
holder of the licence or, as the case may be, the relevant licence holders.
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Textual Amendments
F250 Words in s. 17L(2)(3) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 62; S.1. 2014/416, art. 2(1)(d) (with Sch.)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with

reg. 1(1)(c))
C24 Ss. 17L, 17M applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(3) (with reg. 1(1)(c))

17M  References under section 17K: powers of investigation

(1) The following sections of Part 3 of the Enterprise Act 2002 shall apply, with the
modifications mentioned in subsections [***'(1A),] (2) and (3) below, for the purposes
of references under section 17K above as they apply for the purposes of references
under that Part—

(a) section 109 (attendance of witnesses and production of documents etc);
(b) section 110 (enforcement of powers under section 109: general);

(c) section 111 (penalties);

(d) section 112 (penalties: main procedural requirements);

(e) section 113 (payments and interest by instalments);

(f) section 114 (appeals in relation to penalties);

(g) section 115 (recovery of penalties); and

(h) section 116 (statement of policy).

[ Section 109 shall, in its application by virtue of subsection (1) above, have effect as
F252 .
(1A) if—
(a) for subsection (A1), there were substituted—

“(A1) For the purposes of this section, a permitted purpose is assisting the
CMA in carrying out any functions exercisable by it in connection
with a reference under section 17K of the Water Industry Act 1991.”,
and

(b) subsection (8A) were omitted.]

(2) Section 110 shall, in its application by virtue of subsection (1) above, have effect as
if—
(a) subsection (2) were omitte

[ after subsection (3), there were inserted—
F254( aa)

F253
d; ...

“(3A) No penalty shall be imposed by virtue of subsection (1) or (3) if more
than 4 weeks have passed since the publication of the report of the
CMA on the reference concerned; but this subsection shall not apply
in relation to any variation or substitution of the penalty which is
permitted by virtue of this Part.”; and]

(b) insubsection (9) the words from “or section” to “section 65(3))” were omitted.

[?%5(3) Section 111(5)(b) shall, in its application by virtue of subsection (1) above, have effect

as if for sub-paragraph (ii) there were substituted—
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“(ii) if earlier, the day on which the report of the CMA on the
reference concerned is made or, if no such report is made
within the period permitted for that purpose, the latest day on
which the report may be made within the permitted period.”.]

(4) Provisions of Part 3 of the Enterprise Act 2002 which have effect for the purposes of
sections 109 to 116 of that Act (including, in particular, provisions relating to offences
and the making of orders) shall, for the purposes of the application of those sections
by virtue of subsection (1) above, have effect in relation to those sections as applied
by virtue of that subsection.

(5) Accordingly, corresponding provisions of this Act shall not have effect in relation to
those sections as applied by virtue of that subsection.

Textual Amendments

F251 Word in's. 17M(1) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 78(2) (with art. 3, Sch. 2 para. 2)

F252 S. 17M(1A) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
78(3) (with art. 3, Sch. 2 para. 2)

F253 Word in s. 17M(2)(a) omitted (1.4.2014) by virtue of The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 78(4)(a) (with art. 3, Sch. 2 para. 2)

F254 S. 17M(2)(aa) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
78(4)(b) (with art. 3, Sch. 2 para. 2)

F255 S. 17M(3) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
78(5) (with art. 3, Sch. 2 para. 2)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with
reg. 1(1)(c))
C24 Ss. 17L, 17M applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(3) (with reg. 1(1)(c))

17N [**Reports on modification references]

(1) In making a report on a reference under section 17K above, the [**"CMA] —

(a) shall include in the report definite conclusions on the questions comprised in
the reference together with such an account of its reasons for those conclusions
as in its opinion is expedient for facilitating a proper understanding of those
questions and of its conclusions;

(b) where it concludes that any of the matters specified in the reference operate,
or may be expected to operate, against the public interest, shall specify in the
report the effects adverse to the public interest which those matters have or
may be expected to have; and
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(c) where it concludes that any adverse effects so specified could be remedied
or prevented by modifications of the relevant conditions, shall specify in the
report modifications by which those effects could be remedied or prevented.

(2) For the purposes of section 170 below, a conclusion contained in a report of the
["**®*CMA] is to be disregarded if the conclusion is not that of at least two-thirds of
the members of the group constituted [***’by the chair of the CMA for the purpose of
carrying out the functions of the CMA with respect to the reference].

(3) If a member of a group so constituted disagrees with any conclusions contained in
a report made on a reference under section 17K above as the conclusions of the
[*®CMA], the report shall, if the member so wishes, include a statement of his
disagreement and of his reasons for disagreeing.

(4) For the purposes of the law relating to defamation, absolute privilege attaches to any
report made by the ["**CMA] on a reference under section 17K above.

(5) In making any report on a reference under section 17K above the [****CMA] must have
regard to the following considerations before disclosing any information.

(6) The first consideration is the need to exclude from disclosure (so far as practicable) any
information whose disclosure the [***CMA] thinks is contrary to the public interest.

(7) The second consideration is the need to exclude from disclosure (so far as practicable)

(a) commercial information whose disclosure the [F***CMA] thinks might
significantly harm the legitimate business interests of the undertaking to
which it relates; or

(b) information relating to the private affairs of an individual whose disclosure
the ["**"CMA] thinks might significantly harm the individual’s interests.

(8) The third consideration is the extent to which the disclosure of the information
mentioned in subsection (7)(a) or (b) above is necessary for the purposes of the report.

(9) A report of the [****CMA] on a reference under section 17K above shall be made to
the Authority.

(10) Subject to subsection (13) below, the Authority shall—

(a) onreceiving a report on a reference under section 17K(1) above, serve a copy
of it on—

(i) the licence holder;
(i) the Council;
(iii) the Secretary of State; and
(iv) ["*®%if the report relates to a water supply licence,] the Assembly; and

(b) not earlier than the relevant time, publish another copy of the report in such
manner as it considers appropriate for bringing the report to the attention of
persons likely to be affected by it.

(11) Subject to subsection (13) below, the Authority shall—

(a) onreceiving a report on a reference under section 17K(2) above, serve a copy
of it on—

(1) the Secretary of State; and
(i) [***if the report relates to water supply licences,] the Assembly; and
(b) not earlier than the relevant time—
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(i) serve another copy on each relevant licence holder; and

(i) not less than twenty-four hours after complying with sub-
paragraph (i) above, publish another copy of the report in such manner
as it considers appropriate for bringing the report to the attention of
persons likely to be affected by it.

(12) For the purposes of subsections (10) and (11) above, the “relevant time” means—
(a) fourteen days after the copy of the report in question is received by the
Secretary of State and [, if the report relates to water supply licences,] the
Assembly, or

(b) if copies are received by them on different days, fourteen days after the later
day.

(13) Subsection (14) below applies if it appears to the Secretary of State that the publication
of any matter in a report on a reference under section 17K(1) or (2) above would be
against—

(a) the public interest; or
(b) the commercial interests of any person.

(14) The Secretary of State may, not later than the relevant time for the purposes of
subsection (10) or (11) above, direct the Authority to exclude that matter from the
copy of the report, or (as the case may be) each copy of the report, to be served and
published as mentioned in paragraph (b) of that subsection; and the Authority shall
comply with any such direction.

Textual Amendments

F256 S. 17N title substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 22(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F257 Word in s. 17N(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 63(2); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F258 Word in s. 17N(2) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 63(3)(a); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F259 Words in s. 17N(2) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 63(3)(b); S.I. 2014/416, art. 2(1)(d) (with Sch.)

F260 Word in s. 17N(3)-(7) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 63(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

F261 Word in s. 17N(9) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 63(4); S.1. 2014/416, art. 2(1)(d) (with Sch.)

F262 Words in s. 17N(10)(a)(iv) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 22(3);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F263 Words in s. 17N(11)(a)(ii) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 22(4);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F264 Words in s. 17N(12)(a) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 22(5); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with

reg. 1(1)(c))
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C25 S. 17N applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(4)
(with reg. 1(1)(c))

170 [***Modification of licences following report]

(1) Where a report of the [***CMA] on a reference under section 17K above—

(a) includes conclusions to the effect that any of the matters specified in the
reference operate, or may be expected to operate, against the public interest;

(b) specifies effects adverse to the public interest which those matters have or
may be expected to have;

(c) includes conclusions to the effect that those effects could be remedied or
prevented by modifications of the relevant conditions; and

(d) specifies modifications by which those effects could be remedied or
prevented,

the Authority shall, subject to the following provisions of this section, make such
modifications of the relevant conditions as appear to it requisite for the purpose of
remedying or preventing the adverse effects specified in the report.

(2) Where at any time it modifies under subsection (1) above["*"—

(a) the standard conditions of water supply licences or sewerage licences, or
(b) the standard conditions of water supply licences or sewerage licences that
grant a particular authorisation or combination of authorisations, ]

in consequence of a reference under section 17K(2) above, the Authority may make
such incidental or consequential modifications as it considers necessary or expedient
of any conditions of licences of that description.

(3) Before making modifications under this section, the Authority shall have regard to the
modifications specified in the report.

(4) Before making modifications under this section, the Authority shall give notice—
(a) stating that it proposes to make the modifications and setting out their effect;
(b) stating the reasons why it proposes to make the modifications; and

(c) specifying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed modifications may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(5) A notice under subsection (4) above shall be given—

(a) by publishing the notice in such manner as the Authority considers appropriate
for the purpose of bringing the matters to which the notice relates to the
attention of persons likely to be affected by the making of the modifications;

(b) by serving a copy of the notice on the holder of the licence in question or, as
the case may be, the relevant licence holders; and

(c) by serving a copy of the notice on—
(i) the Council;
(i) the Secretary of State;

(iii) ["**in a case relating to a water supply licence or licences,] the
Assembly; and
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(iv) the Chief Inspector of Drinking Water.

(6) After considering any representations or objections made in response to proposals
set out in a notice under subsection (4) above, the Authority shall give notice to the
[F269CM A]—

(a) setting out the modifications it proposes to make to remedy or prevent the
adverse effects specified in the report; and

(b) stating the reasons for making the modifications.

(7) The Authority shall include with the notice under subsection (6) above a copy of any
representations or objections received in relation to the notice under subsection (4)
above.

(8) If the period of four weeks from the date on which the notice under subsection (6)
above is given elapses without a direction under section 17P(1)(a) below having been
given to it, the Authority shall—

(a) make the modifications set out in the notice; or

(b) if a direction under section 17P(1)(b) below has been given, make the
modifications which are not specified in the direction.

(9) The modification under subsection (1) above of part of a standard condition of a
particular licence in consequence of a reference under section 17K (1) above shall not
prevent any other part of the condition from continuing to be regarded as a standard
condition for the purposes of this Chapter.

(10) Where at any time it modifies under subsection (1) above the standard conditions of
[***water supply licences or sewerage licences] in consequence of a reference under
section 17K(2) above, the Authority shall—

(a) also make (as nearly as may be) the same modifications of those conditions
for the purposes of their incorporation in [**"'water supply licences or, as the
case may be, sewerage licences] granted after that time; and

(b) publish the modifications made for those purposes in such manner as it
considers appropriate.

["**Where the Authority modifies the standard conditions of water supply licences
or sewerage licences that grant particular authorisations or combinations of
authorisations, paragraph (a) has effect only as regards licences granting the same
authorisations or combinations of authorisations.]

Textual Amendments

F265 S. 170 title substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 23(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F266 Word ins. 170(1) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 64; S.I. 2014/416, art. 2(1)(d) (with Sch.)

F267 Words in s. 170(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 23(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F268 Words in s. 170(5)(c)(iii) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 23(4);
S.1. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F269 Word in s. 170(6) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 64; S.I. 2014/416, art. 2(1)(d) (with Sch.)
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F270 Words in s. 170(10) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 23(5)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F271 Words in s. 170(10)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 23(5)
(b); S.I. 2016/465, art. 2(m), Sch. | para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

F272 Words in s. 170(10) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 23(5)(c); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with
reg. 1(1)(c))
C26 S. 170 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(5)
(with reg. 1(1)(c))

17pP [*”*Power of veto following report]

(1) The [***CMA] may, within the period of four weeks after the date on which it is given
a notice under section 170(6) above, direct the Authority—
(a) not to make the modifications set out in that notice; or
(b) not to make such of the modifications as may be specified in the direction;

and the Authority shall comply with any such direction.

(2) The Secretary of State may—

(a) within the period of four weeks after the date on which the [***CMA] is given
a notice under section 170(6) above; and

(b) on the application of the [**CMA] ,

direct that the period for giving a direction under subsection (1) above (and,
accordingly, the period mentioned in section 170(8) above) shall be extended by
fourteen days.

(3) The power to give a direction under subsection (1) above may only be exercised in
respect of such of the modifications set out in the notice under section 170(6)(a) above
as appear to the [**CMA] not to be the modifications which are requisite for the
purpose of remedying or preventing all or any of the adverse effects specified in the
report as effects which could be remedied or prevented by modifications.

(4) If the [**"*CMA] gives a direction under subsection (1) above, it shall—
(a) give notice setting out the modifications proposed by the Authority, the terms
of the direction and the reasons for giving it; and
(b) make such modifications itself of the relevant conditions as appear to it to be
requisite for the purpose of remedying or preventing—

(1) if the direction was given under subsection (1)(a) above, the adverse
effects specified in the report as effects which could be remedied or
prevented by modifications;

(ii) if the direction was given under subsection (1)(b) above, such of those
adverse effects as are not remedied or prevented by the modifications
made by the Authority under section 170(8)(b) above.
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(5) In exercising its power under subsection (4)(b) above the [**CMA] shall have regard
to the matters as respects which duties are imposed on the Authority by Part 1 of this
Act.

(6) Before making modifications under subsection (4)(b) above the [***CMA] shall give
notice—

(a) stating that it proposes to make the modifications and setting them out;

(b) stating the reason why it proposes to make them;

(c) specitying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed modifications may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(7) A notice under subsection (4)(a) or (6) above shall be given—

(a) by publishing the notice in such manner as the ["’*CMA] considers
appropriate for the purpose of bringing it to the attention of persons likely to
be affected by the making of the modifications;

(b) by serving a copy of the notice on—

(i) the Authority;
(i) the holder of the licence in question or, as the case may be, the relevant
licence holders;
(ii1) the Council;
(iv) the Secretary of State;
(v) [*%if the reference relates to water supply licences,] the Assembly;
and
(vi) the Chief Inspector of Drinking Water.

(8) After making modifications under this section the [***CMA] shall publish a notice
stating that the modifications have been made and setting them out, with the reasons
for making them.

(9) The modification under this section of part of a standard condition of a particular
licence in consequence of a reference under section 17K(1) above shall not prevent
any other part of the condition from continuing to be regarded as a standard condition
for the purposes of this Chapter.

(10) Where, in consequence of a reference under section 17K(2) above, the [**CMA]
modifies under subsection (4)(b) above[*""—

(a) the standard conditions of water supply licences or sewerage licences, or
(b) the standard conditions of water supply licences or sewerage licences that
grant a particular authorisation or combination of authorisations, ]
the Authority may make such incidental or consequential modifications as it considers
necessary or expedient of any conditions of licences of that description.

(11) Where, in consequence of a reference under section 17K(2) above, the [*"°*CMA]
modifies under subsection (4)(b) above the standard conditions of [**"*water supply
licences or sewerage licences], the Authority shall—

(a) make (as nearly as may be) the same modifications of those conditions for
the purposes of their incorporation in [**"*water supply licences or, as the case
may be, sewerage licences] granted after that time, and
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(b) publish the modifications made for those purposes in such manner as it
considers appropriate.

[***Where the Authority modifies the standard conditions of water supply licences
or sewerage licences that grant particular authorisations or combinations of
authorisations, paragraph (a) has effect only as regards licences granting the same
authorisations or combinations of authorisations. |

Textual Amendments

F273

F274

F275

F276

F277

F278

F279

F280

S. 17P title substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 24(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
Words in s. 17P(1)-(8) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 6 para. 65(2); S.I. 2014/416, art. 2(1)(d) (with Sch.)

Words in s. 17P(7)(b)(v) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 24(3);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
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Words in s. 17P(10)-(11) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24),
s. 103(3), Sch. 6 para. 65(2); S.1. 2014/416, art. 2(1)(d) (with Sch.)

Words in s. 17P(10) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 24(4); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
Words in s. 17P(11) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 24(5)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

Words in s. 17P(11)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 24(5)
(b); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

Words in s. 17P(11) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 24(5)(c); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)

C22

C27

17Q

Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with
reg. 1(1)(c))

S. 17P applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(6)
(with reg. 1(1)(c)) (as amended (10.1.2015) by The Water Industry (Specified Infrastructure Projects)
(English Undertakers) (Amendment) Regulations 2015 (S.1. 2015/22), regs. 1(1), 4(b))

Section 17P: supplementary

(1) For the purposes of the law relating to defamation, absolute privilege attaches to any

notice under subsection (4)(a), (6) or (8) of section 17P above.

(2) In giving any notice under subsection (4)(a) or (6) of section 17P above, or publishing

any notice under subsection (8) of that section, the [***CMA] must have regard to the
following considerations before disclosing any information.

(3) The first consideration is the need to exclude from disclosure (so far as practicable) any

information whose disclosure the [**CMA] thinks is contrary to the public interest.

(4) The second consideration is the need to exclude from disclosure (so far as practicable)
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(a) commercial information whose disclosure the [**'CMA] thinks might
significantly harm the legitimate business interests of the undertaking to
which it relates; or

(b) information relating to the private affairs of an individual whose disclosure
the [***CMA] thinks might significantly harm the individual’s interests.

(5) The third consideration is the extent to which the disclosure of the information
mentioned in subsection (4)(a) or (b) above is necessary for the purposes of the notice.

(6) The following sections of Part 3 of the Enterprise Act 2002 shall apply, with the
modifications mentioned in subsections [****(6A),] (7) and (8) below, for the purposes
of any investigation by the [****CMA] for the purposes of the exercise of its functions
under section 17P above, as they apply for the purposes of any investigation on
references under that Part—

(a) section 109 (attendance of witnesses and production of documents etc);
(b) section 110 (enforcement of powers under section 109: general);

(c) section 111 (penalties);

(d) section 112 (penalties: main procedural requirements);

(e) section 113 (payments and interest by instalments);

(f) section 114 (appeals in relation to penalties);

(g) section 115 (recovery of penalties); and

(h) section 116 (statement of policy).

[ Section 109 shall, in its application by virtue of subsection (6) above, have effect as
F6A) if—
(a) for subsection (A1), there were substituted—

“(A1) For the purposes of this section, a permitted purpose is assisting the
CMA in carrying out any functions exercisable by it in connection
with an investigation for the purposes of the exercise of its functions
under section 17P of the Water Industry Act 1991.”, and

(b) subsection (8A) were omitted.]

(7) Section 110 shall, in its application by virtue of subsection (6) above, have effect as
if—
(a) subsection (2) were omitted,
[F**(b) after subsection (3), there were inserted—

“(3A) No penalty shall be imposed by virtue of subsection (1) or (3) if
more than 4 weeks have passed since the publication by the CMA
of a notice under section 17P(9) of the Water Industry Act 1991 in
connection with the reference concerned or, if no direction has been
given by the CMA under section 17P(1) of that Act in connection
with the reference concerned and within the period permitted for
that purpose, the latest day on which it was possible to give such a
direction within the permitted period; but this subsection shall not
apply in relation to any variation or substitution of the penalty which
is permitted by virtue of this Part.”; and]

(c) insubsection (9) the words from “or section” to “section 65(3))” were omitted.

(8) Section 111(5)(b) shall, in its application by virtue of subsection (6), have effect as if
for sub-paragraph (ii) there were substituted—
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(ii) if earlier, the day on which a notice is published by the [****CMA] under
section 17P(8) of the Water Industry Act 1991 in connection with the reference
concerned or, if no direction is given by the [****CMA] under section 17P(1)
of that Act in connection with the reference concerned and within the period
permitted for that purpose, the latest day on which such a direction may be
given within the permitted period.

(9) Provisions of Part 3 of the Enterprise Act 2002 which have effect for the purposes of
sections 109 to 116 of that Act (including, in particular, provisions relating to offences
and the making of orders) shall, for the purposes of the application of those sections
by virtue of subsection (6) above, have effect in relation to those sections as applied
by virtue of that subsection.

(10) Accordingly, corresponding provisions of this Act shall not have effect in relation to
those sections as applied by virtue of that subsection.
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F281 Words in ss. 17Q(2)-(4) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24),
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1(1), Sch. 1 para. 79(2) (with art. 3, Sch. 2 para. 2)

F283 Word in s. 17Q(6) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
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F285 S. 17Q(7)(b) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
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79(4) (with art. 3, Sch. 2 para. 2)

F286 Word in s. 17Q(8) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
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C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with
reg. 1(1)(c))
C28 S. 17Q applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 5(7)
(with reg. 1(1)(c))

17R [ Modification by order under other enactments]

(1) Where the [***¥CMA] or the Secretary of State (the “relevant authority””) makes a
relevant order, the order may also provide for the modification of—

[**(a) the conditions of a particular water supply or sewerage licence,
(b) the standard conditions of water supply licences or sewerage licences, or

(c) the standard conditions of water supply licences or sewerage licences that
grant a particular authorisation or combination of authorisations,]
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to such extent as may appear to the relevant authority to be requisite or expedient for
the purpose of giving effect to, or taking account of, any provision made by the order.

(2) In subsection (1) above “relevant order” means—
(a) an order under section 75, 83 or 84 of, or paragraph 5, 10 or 11 of Schedule 7
to, the Enterprise Act 2002 where—

(i) one or more than one of the enterprises which have, or may have,
ceased to be distinct enterprises was engaged in the carrying on of
activities authorised or regulated by [**a water supply licence or
sewerage licence]; or

(i1) one or more than one of the enterprises which will or may cease
to be distinct enterprises is engaged in the carrying on of activities
authorised or regulated by [**”'a water supply licence or sewerage
licence]; or

(b) anorderunder section 160 or 161 of that Act where the feature, or combination
of features, of the market ["***or markets] in the United Kingdom for goods or
services which prevents, restricts or distorts competition relates to activities
authorised or regulated by [***a water supply licence or sewerage licence].

(3) The modification under subsection (1)(a) above of part of a standard condition of a
particular licence shall not prevent any other part of the condition from continuing to
be regarded as a standard condition for the purposes of this Chapter.

(4) Where at any time the relevant authority modifies under [****subsection (1)(b) or (c)]
above [***the standard conditions of water supply licences or sewerage licences or
of water supply licences or sewerage licences that grant a particular authorisation or
combination of authorisations], the relevant authority—

(a) shall also make (as nearly as may be) the same modifications of those
conditions for the purposes of their incorporation in licences of that
description granted after that time; and

(b) may, after consultation with the Authority, make such incidental or
consequential modifications as the relevant authority considers necessary or
expedient of any conditions of licences of that description granted before that
time.

(5) Where at any time the relevant authority modifies standard conditions of [****water

supply licences or sewerage licences] under subsection (4)(a) above for the purposes of
their incorporation in licences, the relevant authority shall publish those modifications
in such manner as the relevant authority considers appropriate.

(6) Expressions used in subsection (2) above and in Part 3 or 4 of the Enterprise Act 2002
have the same meaning in that subsection as in that Part.]
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art. 16)

F292 Words in s. 17R(2)(b) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
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1(1), Sch. 1 para. 80 (with art. 3)

F293 Words in s. 17R(2)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 25(4)
(c); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.1. 2017/462,
art. 16)
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S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
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F295 Words in s. 17R(4) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 25(5)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
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F296 Words in s. 17R(5) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 25(6); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
C22 Pt. 2 Ch. 1A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 4 (with
reg. 1(1)(c))
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(with reg. 1(1)(c))

CHAPTER 11

ENFORCEMENT OF INSOLVENCY
Enforcement orders

18 Orders for securing compliance with certain provisions.

(1) Subject to subsection (2) and sections 19 and 20 below, where in the case of any
company holding an appointment under Chapter I of this Part [**7or [****any person
holding] a licence under Chapter 1A of this Part] the Secretary of State or the Director
is satisfied—
(a) that that company [~ or that person] is contravening—

(i) any condition of the company’s appointment [**"or [***'the person's]
licence] in relation to which he is the enforcement authority; or

(i1) any statutory or other requirement which is enforceable under this
section and in relation to which he is the enforcement authority;

F299
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or

(b) that that company [*"or that person][***”is likely to contravene any such

condition or requirement],
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he shall by a final enforcement order make such provision as is requisite for the
purpose of securing compliance with that condition or requirement.

[*(1A) Subject to subsection (2) and sections 19 and 20 below, where—
(a) in the case of any company holding an appointment under Chapter 1 of this
Part, the Secretary of State or the Authority is satisfied that the company—

(i) is causing or contributing to a contravention of a condition or
requirement such as is referred to in paragraph (a)(i) or (ii) of
subsection (1) above by [***a person] holding a licence under Chapter
1A of this Part; or

(i1) is likely to cause or contribute to any such contravention; or
(b) in the case of [*"*any person] holding a licence under Chapter 1A of this Part,
the Secretary of State or the Authority is satisfied that [**""the person]—

(i) is causing or contributing to a contravention of a condition or
requirement such as is referred to in paragraph (a)(i) or (ii) of
subsection (1) above by a company holding an appointment under
Chapter 1 of this Part; or

(ii) is likely to cause or contribute to any such contravention,

he or it shall by a final enforcement order make such provision as is requisite for the
purpose of securing compliance with that condition or requirement.]

(2) Subject to section 19 below, where in the case of any company holding an appointment
under Chapter I of this Part [***or [***any person holding] a licence under Chapter
1A of this Part]—

(a) it appears to the Secretary of State or the Director as mentioned in
paragraph (a) or (b) of subsection (1) [*"%or (1A)] above; and

(b) it appears to him that it is requisite that a provisional enforcement order be
made,

he may (instead of taking steps towards the making of a final order) by a provisional
enforcement order make such provision as appears to him requisite for the purpose of
securing compliance with the condition or requirement in question.

(3) In determining for the purposes of subsection (2)(b) above whether it is requisite that
a provisional enforcement order be made, the Secretary of State or, as the case may be,
the Director shall have regard, in particular, to the extent to which any person is likely
to sustain loss or damage in consequence of anything which, in contravention of any
condition or of any statutory or other requirement enforceable under this section, is
likely to be done, or omitted to be done, before a final enforcement order may be made.

(4) Subject to sections 19 and 20 below, where the Secretary of State or the Director
has made a provisional enforcement order, he shall confirm it, with or without
modifications, if—

(a) he is satisfied that the company to which the order relates—

(i) is contravening any condition or statutory or other requirement in
relation to which he is the enforcement authority; or

(ii) is likely to contravene any such condition or requirement;] |

(iii) is causing or contributing to a contravention of any such condition or
requirement; or

(iv) is likely to cause or contribute to any such contravention;]
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(b) the provision made by the order (with any modifications) is requisite for the
purpose of securing compliance with that condition or requirement.

(5) An enforcement order—

(a) shall require the company to which it relates (according to the circumstances
of the case) to do, or not to do, such things as are specified in the order or are
of a description so specified;

(b) shall take effect at such time, being the earliest practicable time, as is
determined by or under the order; and

(c) may be revoked at any time by the enforcement authority who made it.

(6) For the purposes of this section and the following provisions of this Act—

(a) the statutory and other requirements which shall be enforceable under this
section in relation to a company holding an appointment under Chapter I of
this Part [**"or [*"*a person holding] a licence under Chapter 1A of this Part]
shall be such of the requirements of any enactment or of any subordinate
legislation as—

(i) are imposed in consequence of that appointment [~ or licence]; and
(i1) are made so enforceable by that enactment or subordinate legislation;

(b) the Director shall be the enforcement authority in relation to the conditions of
an appointment under Chapter I of this Part [**'°or of a licence under Chapter
1A of this Part]; and

(c) the enforcement authority in relation to each of the statutory and other
requirements enforceable under this section shall be the Secretary of State,
the Director or either of them, according to whatever provision is made by
the enactment or subordinate legislation by which the requirement is made so
enforceable.

F315

(7) In this section and the following provisions of this Chapter—

“enforcement order” means a final enforcement order or a provisional
enforcement order;

“final enforcement order” means an order under this section other than a
provisional enforcement order;

“provisional enforcement order” means an order under this section which,
if not previously confirmed in accordance with subsection (4) above, will
cease to have effect at the end of such period (not exceeding three months) as
is determined by or under the order.

[*""(8) Where any act or omission—

(a) constitutes a contravention of a condition of an appointment under Chapter 1
of this Part or of a condition of a licence under Chapter 1A of this Part or of
a statutory or other requirement enforceable under this section; or

(b) causes or contributes to a contravention of any such condition or requirement,

the only remedies for, or for causing or contributing to, that contravention (apart from
those available by virtue of this section) shall be those for which express provision
is made by or under any enactment and those that are available in respect of that act
or omission otherwise than by virtue of its constituting, or causing or contributing to,
such a contravention. |
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art. 16)

Words in s. 18(1A)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 26(3)
(b); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

Words in s. 18(1A)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 26(3)
(¢); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.1. 2017/462,
art. 16)

Words in s. 18(2) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 4(4)
(a); S.I. 2005/2714, art. 3(c) (with Sch. 2 para. 8)

Words in s. 18(2) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 26(4); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
Words in s. 18(2)(a) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
4(4)(b); S.1. 2005/2714, art. 3(c) (with Sch. 2 para. 8)

S. 18(4)(a)(ii) substituted (1.10.2004) by Water Act 2003 (c. 37), ss. 49(2)(b), 105(3); S.I. 2004/2528,
art. 2(f) (with savings in art. 4)

S. 18(4)(iii)(iv) and preceding word inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3),
Sch. 8 para. 4(5); S.I. 2005/2714, art. 3(c) (with Sch. 2 para. 8)

Words in s. 18(6)(a) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
4(6)(a)(i); S.I. 2005/2714, art. 3(c) (with Sch. 2 para. 8)

Words in s. 18(6)(a) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 26(5); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
Words in s. 18(6)(a)(i) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
4(6)(a)(ii); S.I. 2005/2714, art. 3(c) (with Sch. 2 para. 8)

Words in s. 18(6)(b) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
4(6)(b); S.1. 2005/2714, art. 3(c) (with Sch. 2 para. 8)

S. 18(8) substituted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 4(7); S.I.
2005/2714, art. 3(c) (with Sch. 2 para. 8)

Modifications etc. (not altering text)
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S. 18 extended (1.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss. 20(3), 225(2).
S. 18 extended (1.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss. 197(6), 225(2).
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C32 S. 18 extended (1.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss. 203(5), 225(2).

C33 S. 18: power to extend conferred (1.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss. 219(2)
(a), 225(2).

C34 S. 18 extended (1.12.1991) by Water Consolidation (Consequential Provisions) Act 1991 (c. 60, SIF
130), ss. 2(2), 4(2), Sch. 2 Pt. I para. 4(2).

C35 S. 18 extended (prosp.) by Consumers, Estate Agents and Redress Act 2007 (c. 17), ss. 52(3), 66

C36 S. 18 extended (prosp.) by Consumers, Estate Agents and Redress Act 2007 (c. 17), ss. 25(7), 66

C37 S. 18 extended (20.4.2010) by The Water Supply (Water Quality) Regulations 2010 (S.I. 2010/994),
regs. 1(1), 38 (with reg. 1(2)(3))

C38 S. 18 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(1)
(with reg. 1(1)(c))

C39 S. 18 applied (27.6.2016) by The Water Supply (Water Quality) Regulations 2016 (S.I. 2016/614),
regs. 1(1), 38 (with reg. 1(2)(3))

C40 S. 18 applied (3.10.2016) by The Water and Sewerage Undertakers (Exit from Non-household Retail
Market) Regulations 2016 (S.1. 2016/744), regs. 1(2), 27(3)

C41 S. 18 applied (3.10.2016) by The Water and Sewerage Undertakers (Exit from Non-household Retail
Market) Regulations 2016 (S.1. 2016/744), regs. 1(2), 30(4)

C42 S. 18 applied (3.10.2016) by The Water and Sewerage Undertakers (Exit from Non-household Retail
Market) Regulations 2016 (S.1. 2016/744), reg. 1(2), Sch. 1 para. 3(7)

C43 S. 18 applied (3.10.2016) by The Water and Sewerage Undertakers (Exit from Non-household Retail
Market) Regulations 2016 (S.1. 2016/744), regs. 1(2), 9(6)

19 Exceptions to duty to enforce.

(1) [®"™Subject to the Drinking Water (Undertakings) (England and Wales) Regulations
2000]Neither the Secretary of State nor the Director shall be required to make
an enforcement order in relation to any [**“person], or to confirm a provisional
enforcement order so made, if he is satisfied—

(a) that the contraventions were, or the apprehended contraventions are, of a
trivial nature;
[*(aa) that the extent to which the [*"person] caused or contributed to, or was likely
to cause or contribute to, a contravention was trivial;]

(b) that the [**"*person] has given, and is complying with, an undertaking to take
all such steps as it appears to him for the time being to be appropriate for the
[*"person] to take for the purpose of securing or facilitating compliance with
the condition or requirement in question; or

(c) that the duties imposed on him by Part I of this Act preclude the making or,
as the case may be, the confirmation of the order.

F321 . . . .
[***'(1A) Before making an enforcement order or confirming a provisional enforcement order,

the Authority shall consider whether it would be more appropriate to proceed under
the Competition Act 1998.

(1B) The Authority shall not make an enforcement order or confirm a provisional
enforcement order if it considers that it would be more appropriate to proceed under
the Competition Act 1998.]

(2) The requirement to comply with an undertaking given for the purposes of
subsection (1)(b) above shall be treated as a statutory requirement enforceable under
section 18 above—

(a) by the Secretary of State; or
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(b) with the consent of or in accordance with a general authorisation given by the
Secretary of State, by the Director.

(3) Where the Secretary of State or the Director, having notified a [

person] that he is
considering the making in relation to the [**"’person] of an enforcement order or the
confirmation of a provisional enforcement order so made, is satisfied as mentioned
in paragraph (a), [***(aa),](b) or (c) of subsection (1) above [***or, in the case of
the Director, [****has decided that it would be more appropriate to proceed under the

Competition Act 1998] ,] he shall—
(a) serve notice that he is so satisfied [ "“or has so decided] on the person];
[**(b) publish in such manner as the Secretary of State or the Authority considers
appropriate for the purpose of bringing the matters to which the notice relates
to the attention of persons likely to be affected by them—
(1) a copy of the notice, and
(i1) where the Secretary of State or the Authority is satisfied as mentioned
in paragraph (b) of subsection (1), a summary of the undertaking
describing the steps to be taken under it; and]
(c) in a case where the Secretary of State is satisfied as mentioned in the said
paragraph (b), serve a copy of the notice and of the undertaking given for the
purposes of that paragraph on the Director.

F325 [F319

[***(3A) In a case where notice under subsection (3)(a) falls to be served by the Welsh Ministers,

references to the Secretary of State in subsection (3)(b) are to be read as references
to the Welsh Ministers. ]

(4) The requirements of subsection (3) above shall not apply, in the case of any proposed
order or confirmation in respect of a direction under section 208 below, to the extent
that the Secretary of State directs that they should not be complied with in the interests
of national security.

Textual Amendments

F318 Words in s. 19(1) inserted (14.6.2000) by S.I. 2000/1297, art. 8

F319 Word in s. 19 substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 27; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F320 S. 19(1)(aa) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 5(2); S.I.
2005/2714, art. 3(c) (with Sch. para. 8)

F321 S. 19(1A)(1B) substituted for s. 19(1A) (1.4.2014) by Enterprise and Regulatory Reform Act 2013
(c. 24),s. 103(3), Sch. 14 para. 9(2); S.I. 2014/416, art. 2(1)(e) (with Sch.)

F322 Words in s. 19(3) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 5(3);
S.1. 2005/2714, art. 3(c) (with Sch. para. 8)

F323 Words in s. 19(3) inserted (1.3.2000) by 1998 c. 41, s. 54(3), Sch. 10 Pt. IV para. 13(7) (with s. 73);
S.I. 2000/344, art. 2 Sch.

F324 Words in s. 19(3) substituted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 14 para. 9(3)(a); S.I. 2014/416, art. 2(1)(e) (with Sch.)

F325 Words in s. 19(3)(a) inserted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 14 para. 9(3)(b); S.I. 2014/416, art. 2(1)(e) (with Sch.)

F326 S. 19(3)(b) substituted (20.4.2010) by The Water Supply (Miscellaneous Amendments) (England and
Wales) Regulations 2010 (S.1. 2010/996), regs. 1, 2(2)

F327 S.19(3A) inserted (20.4.2010) by The Water Supply (Miscellaneous Amendments) (England and
Wales) Regulations 2010 (S.1. 2010/996), regs. 1, 2(3)
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Modifications etc. (not altering text)
C44 S. 19 applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(2) (with reg. 1(1)(c))
C45 S. 19(1)(b) restricted (14.6.2000) by S.I. 2000/1297, art. 2
C46 S. 19(4): functions exercisable by the Assembly concurrently with the Ministers of the Crown (W.)
(1.7.1999) by S.I. 1999/672, art. 2, Sch. 1

20 Procedure for enforcement orders.

(1) Before making a final enforcement order [***under section 18(1) above] or confirming
a provisional enforcement order [***in a case in which section 18(4)(a)(i) or (ii) above

applies] , the Secretary of State or the Director shall give notice—

(a) stating that he proposes to make or confirm the order and setting out the effect
of the order;

(b) setting out—
(i) the condition or requirement for the purpose of securing compliance
with which the order is to be made or confirmed;
(i1) the acts or omissions which, in his opinion, constitute or would
constitute contraventions of that condition or requirement; and
(iii) the other facts which, in his opinion, justify the making or
confirmation of the order;

and
F330

(c) specitfying the period (not being less than [*"twenty-one] days from the date
of publication of the notice) within which representations or objections with
respect to the proposed order or proposed confirmation may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

[**'(1A) Before making a final enforcement order under section 18(1A) above or confirming

a provisional enforcement order in a case in which section 18(4)(a)(iii) or (iv) above
applies, the Secretary of State or the Authority shall give notice—

(a) stating that he or it proposes to make or confirm the order and setting out the
effect of the order;

(b) setting out—
(1) the condition or requirement for the purposes of securing compliance
with which the order is to be made or confirmed,;

(ii) the acts or omissions which, in his or its opinion, cause or contribute
to or would cause or contribute to the contravention of that condition
or requirement; and

(iii) the other facts which, in his or its opinion, justify the making or
confirmation of the order; and
(c) specifying the period (not being less than twenty-one days from the date of
publication of the notice) within which representations or objections to the
proposed order or proposed confirmation may be made,

and shall consider any representations or objections which are duly made and not
withdrawn. |

F332

(2) A notice under subsection (1) [""“or (1A)] above shall be given—
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(a) by publishing the notice in such manner as the Secretary of State or, as the
case may be, the Director considers appropriate for the purpose of bringing
the matters to which the notice relates to the attention of persons likely to be
affected by them; and

(b) by serving a copy of the notice, and a copy of the proposed order or of the
order proposed to be confirmed, on the [***’person to whom)] the order relates
and, where the notice is given by the Secretary of State, on the Director.

(3) Neither the Secretary of State nor the Director shall make a final enforcement order
with modifications, or confirm a provisional enforcement order with modifications,
except—

(a) with the consent to the modifications of the [
relates; or

(b) after complying with the requirements of subsection (4) below.

B33 5erson to whom] the order

(4) The requirements mentioned in subsection (3) above are that the Secretary of State or,
as the case may be, the Director shall—

(a) serve on the [“person to whom] the order relates such notice as appears
to him to be requisite of his proposal to make or confirm the order with
modifications;

(b) in that notice specify the period (not being less than [ “twenty-one] days
from the date of the service of the notice) within which representations or
objections with respect to the proposed modifications may be made; and

(¢c) consider any representations or objections which are duly made and not
withdrawn.

F334

(5) As soon as practicable after making an enforcement order or confirming a provisional
enforcement order, the Secretary of State or, as the case may be, the Director shall—

(a) serve a copy of the order on the [***person to whom] the order relates and,
where this subsection applies in the case of an order made or confirmed by
Secretary of State, on the Director; and

(b) publish such a copy in such manner as he considers appropriate for the purpose
of bringing the order to the attention of persons likely to be affected by it.

(6) Before revoking an enforcement order, other than an unconfirmed provisional order,
the Secretary of State or the Director shall give notice—
(a) stating that he proposes to revoke the order and setting out its effect; and
(b) specifying the period (not being less than twenty-eight days from the date
of publication of the notice) within which representations or objections with
respect to the proposed revocation may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(7) If, after giving a notice under subsection (6) above, the Secretary of State or the
Director decides not to revoke the order to which the notice relates, he shall give notice
of that decision.

(8) A notice under subsection (6) or (7) above shall be given—

(a) Dby publishing the notice in such manner as the Secretary of State or, as the
case may be, the Director considers appropriate for the purpose of bringing
the matters to which the notice relates to the attention of persons likely to be
affected by them; and
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(b) by serving a copy of the notice on the [***person to whom] the order relates

and, where the notice is given by the Secretary of State, on the Director.

(9) The requirements of the preceding provisions of this section shall not apply, in the
case of any order in respect of a contravention of a direction under section 208 below,
to the extent that the Secretary of State directs that they should not be complied with
in the interests of national security.

Textual Amendments

F328 Words in s. 20(1) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 6(2)
(a); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F329 Words in s. 20(1) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 6(2)
(b); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F330 Words in s. 20(1)(c) substituted (1.10.2004) by Water Act 2003 (c. 37), ss. 49(3)(4), 105(3); S.L.
2004/2528, art. 2(f)

F331 S.20(1A) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 6(3); S.I.
2005/2714, art. 3(c) (with Sch. para. 8)

F332 Words in s. 20(2) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 6(4);
S.1. 2005/2714, art. 3(c) (with Sch. para. 8)

F333 Words in s. 20 substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 28; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F334 Words in s. 20(4)(b) substituted (1.10.2004) by Water Act 2003 (c. 37), ss. 49(3)(4), 105(3); S.I.
2004/2528, art. 2(f)

Modifications etc. (not altering text)
C47 S.20 applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(2) (with reg. 1(1)(c))
C48 S. 20(9): functions exercisable by the Assembly concurrently with the Ministers of the Crown (W.)
(1.7.1999) by S.I. 1999/672, art. 2, Sch. 1

21 Validity of enforcement orders.

(1) If the [**person to whom] an enforcement order relates is aggrieved by the order and
desires to question its validity on the ground—
(a) thatits making or confirmation was not within the powers of section 18 above;
or

(b) that any of the requirements of section 20 above have not been complied with
in relation to it,

the ["***person] may, within forty-two days from the date of service on it of a copy of
the order, make an application to the High Court under this section.

(2) On any such application the High Court may, if satisfied that the making or
confirmation of the order was not within those powers or that the interests of the
["*¥person] have been substantially prejudiced by a failure to comply with those

requirements, quash the order or any provision of the order.

(3) Except as provided by this section, the validity of an enforcement order shall not be
questioned in any legal proceedings whatsoever.
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Textual Amendments
F335 Words in s. 21(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 29(2)(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F336 Word in s. 21(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 29(2)(b); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F337 Word in s. 21(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 29(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

22 Effect of enforcement order.

(1) The obligation to comply with an enforcement order shall be a duty owed to any person
who may be affected by a contravention of the order.

(2) Where a duty is owed by virtue of subsection (1) above to any person, any breach of
the duty which causes that person to sustain loss or damage shall be actionable at the
suit of that person.

(3) In any proceedings brought against any [****person] in pursuance of subsection (2)

above, other than proceedings in respect of so much of a contravention of any order
as consists in a breach of the duty imposed by virtue of section 68(1)(a) [**or (1A)
(a)] below, it shall be a defence for the [***person] to show that [***'the person] took
all reasonable steps and exercised all due diligence to avoid contravening the order.

(4) Without prejudice to any right which any person may have by virtue of subsection (1)
above to bring civil proceedings in respect of any contravention or apprehended
contravention of an enforcement order, compliance with any such order shall be
enforceable by civil proceedings by the relevant enforcement authority for an
injunction or for any other appropriate relief.

(5) In subsection (4) above “the relevant enforcement authority”, in relation to any
enforcement order, means the Secretary of State or the Director or either of them
according to who is the enforcement authority in relation to the condition or
requirement compliance with which was to be secured by the order.

Textual Amendments
F338 Word in s. 22(3) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 30(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F339 Words in s. 22(3) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 7,
S.1. 2005/2714, art. 3(c) (with Sch. para. 8)
F340 Words in s. 22(3) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 30(b); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
C49 S. 22 applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(2) (with reg. 1(1)(c))
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[P* Financial penalties

Textual Amendments
F341 Ss. 22A-22F and preceding cross-heading inserted (1.10.2004 for specified purposes and otherwise
1.4.2005) by Water Act 2003 (c. 37), ss. 48(1), 105(3); S.I. 2004/2528, art. 2(e) (with savings in art.
4); S.I. 2005/968, art. 2(i) (with savings in art. 4, Sch. 1, 2)

22A Penalties

(1) Where the Authority is satisfied—

(a) in the case of any company holding an appointment under Chapter 1 of this
Part, that the company—
(i) has contravened or is contravening any condition of the appointment;
(i1) has caused or contributed to, or is causing or contributing to, a
contravention by a [“**person] holding a licence under Chapter 1A
of this Part of any condition of the licence; or
(iii) has failed or is failing to achieve any standard of performance
prescribed under section 38(2) or 95(2) below; or
(b) in the case of any [“***person] holding a licence under Chapter 1A of this Part,
that the [**person]—

(i) has contravened or is contravening any condition of the licence;
(i1) has caused or contributed to, or is causing or contributing to, a
contravention by a company holding an appointment under Chapter
1 of this Part of any condition of the appointment, [***or
(iii) has failed or is failing to achieve any standard of performance
prescribed under section 38ZA or 95ZA,]

the Authority may, subject to section 22C below, impose on [~ that company or that
person] a penalty of such amount as is reasonable in all the circumstances of the case.

F344

F346

(2) Where the Authority, the Secretary of State or the Assembly is satisfied—

(a) in the case of any company holding an appointment under Chapter 1 of this
Part, that the company—

(1) has contravened or is contravening any statutory or other requirement
which is enforceable under section 18 above and in relation to which
he or it is the enforcement authority; or

(i1) has caused or contributed to, or is causing or contributing to, a
contravention by a [***person] holding a licence under Chapter 1A
of this Part of any such requirement; or

(b) in the case of any [~***person] holding a licence under Chapter 1A of this Part,

that the [***person]—

(1) has contravened or is contravening any statutory or other requirement
which is enforceable under section 18 above and in relation to which
he or it is the enforcement authority; or

(i1) has caused or contributed to, or is causing or contributing to, a
contravention by a company holding an appointment under Chapter

1 of this Part of any such requirement,

he or it may, subject to section 22C below, impose on [***that company or that person|

a penalty of such amount as is reasonable in all the circumstances of the case.
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(3) In a case in which—
(a) subsection (1) above applies by virtue of paragraph (a)(ii) or (b)(ii) of that
subsection, or
(b) subsection (2) above applies by virtue of paragraph (a)(ii) or (b)(ii) of that
subsection,

references in the following provisions of this section and sections 22B and 22C below
to a contravention include references to causing or contributing to a contravention.

(4) Before imposing a penalty on a [***’person] under subsection (1) or (2) above the

Authority, the Secretary of State or the Assembly (the “enforcement authority’) shall
give notice—
(a) stating that it proposes to impose a penalty and the amount of the penalty
proposed to be imposed;
(b) setting out the condition, requirement or standard of performance in question;
(c) specifying the acts or omissions which, in the opinion of the enforcement
authority, constitute the contravention or failure in question and the other facts
which, in the opinion of the enforcement authority, justify the imposition of a
penalty and the amount of the penalty proposed; and
(d) specifying the period (not being less than twenty-one days from the date of
publication of the notice) within which representations or objections with
respect to the proposed penalty may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

(5) Before varying any proposal stated in a notice under subsection (4)(a) above the
enforcement authority shall give notice—
(a) setting out the proposed variation and the reasons for it; and
(b) specifying the period (not being less than twenty-one days from the date of
publication of the notice) within which representations or objections with
respect to the proposed variation may be made,

and shall consider any representations or objections which are duly made and not
withdrawn.

F351

(6) As soon as practicable after imposing a penalty [~ on a person], the enforcement

authority shall give notice—

(a) stating that he or it has imposed a penalty on the [*">“person] and its amount;

(b) setting out the condition, requirement or standard of performance in question;

(c) specifying the acts or omissions which, in the opinion of the enforcement
authority, constitute the contravention or failure in question and the other facts
which, in the opinion of the enforcement authority, justify the imposition of
the penalty and its amount; and

(d) specifying a date, no earlier than the end of the period of forty-two days from
the date of service of the notice on the ["**person], by which the penalty is
required to be paid.

F352

(7) The [™**person on whom the penalty has been imposed] may, within twenty-one days
of the date of service ™%... of a notice under subsection (6) above, make an application
to the enforcement authority for him or it to specify different dates by which different
portions of the penalty are to be paid.

(8) Any notice required to be given under this section shall be given—
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(a) by publishing the notice in such manner as the enforcement authority
considers appropriate for the purpose of bringing the matters to which the
notice relates to the attention of persons likely to be affected by them;

(b) by serving a copy of the notice on the [****person on whom the penalty is to
be or has been imposed];

(¢) by serving a copy of the notice on the Council; and

(d) where the notice is given by the Secretary of State or the Assembly, by serving
a copy of the notice on the Authority.

(9) Any sums received by the enforcement authority by way of penalty under this section
shall be paid into the Consolidated Fund.

(10) The power of the enforcement authority to impose a penalty under this section is not
exercisable in respect of any contravention or failure before the commencement of
this section.

(11) No penalty imposed by an enforcement authority under this section may exceed["*’—

(a) 10% of the turnover of the company, or

(b) in a case where the person on whom the penalty is imposed is not a company,
10% of the turnover of the business of the person,

(determined] in accordance with provisions specified in an order made, after
consulting the Assembly, by the Secretary of State).

(12) The power of the Secretary of State to make an order under subsection (11) above
shall be exercisable by statutory instrument subject to annulment in pursuance of a
resolution of either House of Parliament.

[*%%(13) Before imposing a penalty under this section, the Authority shall consider whether it

would be more appropriate to proceed under the Competition Act 1998.

(14) The Authority shall not impose a penalty under this section if it considers that it would
be more appropriate to proceed under the Competition Act 1998.]

Textual Amendments

F342 Word in s. 22A(1)(a)(ii) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(2)
(a); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

F343 Word in s. 22A(1)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(2)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F344 Word in s. 22A(1)(b)(i) omitted (31.3.2017) by virtue of The Water Act 2014 (Consequential
Amendments etc.) Order 2017 (S.1. 2017/506), arts. 1(1), 6(3)(a)

F345 S. 22A(1)(b)(iii) and word inserted (31.3.2017) by The Water Act 2014 (Consequential Amendments
etc.) Order 2017 (S.1. 2017/506), arts. 1(1), 6(3)(b)

F346 Words in s. 22A(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(2)(c);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F347 Word in s. 22A(2)(a)(ii) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(3)
(a); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)
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F348 Word in s. 22A(2)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(3)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F349 Words in s. 22A(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(3)(c);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F350 Word in s. 22A(4) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(4); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F351 Words in s. 22A(6) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(5)(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F352 Word in s. 22A(6)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(5)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F353 Word in s. 22A(6)(d) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(5)(c);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F354 Words in s. 22A(7) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(6)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F355 Words in s. 22A(7) repealed (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(6)(b); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F356 Words in s. 22A(8)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(7);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F357 Words in s. 22A(11) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 31(8); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F358 S.22A(13)(14) substituted for s. 22A(13) (1.4.2014) by Enterprise and Regulatory Reform Act 2013
(c. 24), 5. 103(3), Sch. 14 para. 10; S.I. 2014/416, art. 2(1)(e) (with Sch.)

Modifications etc. (not altering text)
C50 S.22A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(3)

(with reg. 1(1)(c))

22B Statement of policy with respect to penalties

(1) Each enforcement authority shall prepare and publish a statement of policy with
respect to the imposition of penalties and the determination of their amount.

(2) In deciding whether to impose a penalty, and in determining the amount of any
penalty, in respect of a contravention or failure an enforcement authority shall have
regard to his or its statement of policy most recently published at the time when the
contravention or failure occurred.

(3) An enforcement authority may revise his or its statement of policy and where he or it
does so shall publish the revised statement.

(4) Publication under this section shall be in such manner as the enforcement authority
considers appropriate for the purpose of bringing the matters contained in the
statement of policy to the attention of persons likely to be affected by them.

(5) An enforcement authority shall undertake such consultation as he or it considers
appropriate when preparing or revising his or its statement of policy.
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Modifications etc. (not altering text)
C51 S.22B applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(4) (with reg. 1(1)(c))

22C Time limits on the imposition of financial penalties

(1) Where no final or provisional order has been made in relation to a contravention or
failure, an enforcement authority may not impose a penalty [**’on a person] in respect
of the contravention or failure later than the end of the period of [“**five years] from
the time of the contravention or failure, unless before the end of that period—

(a) the notice under section 22A(4) above relating to the penalty is served on the
[**'person] under section 22A(8) above; or

(b) a notice relating to the contravention or failure is served on the [
under section 203(2) below.

3 62person]

(2) Where a final or provisional order has been made in relation to a contravention
or failure, an enforcement authority may not impose a penalty [**on a person] in
respect of the contravention or failure unless the notice relating to the penalty under

section 22A(4) above was served on the [***person] under section 22A(8) above—

(a) within three months from the confirmation of the provisional order or the
making of the final order; or

(b) where the provisional order is not confirmed, within six months from the
making of the provisional order.

Textual Amendments

F359 Words in s. 22C(1) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 32(2)(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F360 Words in s. 22C(1) substituted (14.7.2014) by Water Act 2014 (c. 21), ss. 26(1), 94(2)(g) (with s.
26(2))

F361 Word in s. 22C(1)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 32(2)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F362 Words in s. 22C(1)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 32(2)
(c); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

F363 Words in s. 22C(2) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 32(3)(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F364 Word in s. 22C(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 32(3)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

Modifications etc. (not altering text)
C52 S.22C applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(4) (with reg. 1(1)(c))
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22D Interest and payment of instalments

(1) If the whole or any part of a penalty is not paid by the date by which it is required to
be paid, the unpaid balance from time to time shall carry interest at the rate for the
time being specified in section 17 of the Judgments Act 1838.

(2) If an application is made under subsection (7) of section 22A above in relation to a
penalty, the penalty is not required to be paid until the application has been determined.

(3) If the enforcement authority grants an application under that subsection in relation to
a penalty but any portion of the penalty is not paid by the date specified in relation
to it by the enforcement authority under that subsection, the enforcement authority
may where he or it considers it appropriate require so much of the penalty as has not
already been paid to be paid immediately.

Modifications etc. (not altering text)
CS53 S. 22D applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(4) (with reg. 1(1)(c))

22E Appeals

(1) If the [***person on whom] a penalty is imposed is aggrieved by—
(a) the imposition of the penalty;
(b) the amount of the penalty; or
(c) the date by which the penalty is required to be paid, or the different dates by
which different portions of the penalty are required to be paid,

the company may make an application to the court under this section.

(2) An application under subsection (1) above must be made—
(a) within forty-two days from the date of service on the [
under section 22A(6) above; or
(b) where the application relates to a decision of an enforcement authority on an
application by the ["**person] under section 22A(7) above, within forty-two
days from the date the [***person] is notified of the decision.

F%person] of a notice

(3) On any such application, where the court considers it appropriate to do so in all the
circumstances of the case and is satisfied of one or more of the grounds falling within
subsection (4) below, the court—

(a) may quash the penalty;

(b) may substitute a penalty of such lesser amount as the court considers
appropriate in all the circumstances of the case; or

(c) inthe case of an application under subsection (1)(c) above, may substitute for
the date or dates imposed by the enforcement authority an alternative date or
dates.

(4) The grounds falling within this subsection are—
(a) that the imposition of the penalty was not within the power of the enforcement
authority under section 22A above;
(b) that any of the requirements of subsections (4) to (6) or (8) of section 22A
above have not been complied with in relation to the imposition of the penalty
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F368

and the interests of the [~ person] have been substantially prejudiced by the

non-compliance; or

(c) that it was unreasonable of the enforcement authority to require the penalty
imposed, or any portion of it, to be paid by the date or dates by which it was
required to be paid.

(5) If an application is made under this section in relation to a penalty, the penalty is not
required to be paid until the application has been determined.

(6) Where the court substitutes a penalty of a lesser amount it may require the payment
of interest on the substituted penalty at such rate, and from such date, as it considers
just and equitable.

(7) Where the court specifies as a date by which the penalty, or a portion of the penalty, is
to be paid a date before the determination of the application under this section it may
require the payment of interest on the penalty, or portion, from that date at such rate
as it considers just and equitable.

(8) Except as provided by this section, the validity of a penalty shall not be questioned
by any legal proceedings whatever.

(9) In this section “the court” means the High Court.

Textual Amendments

F365 Words in s. 22E(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 33(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F366 Word in s. 22E(2)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 33(3);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F367 Word in s. 22E(2)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 33(3);
S.I1. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F368 Word in s. 22E(4)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 33(3);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

Modifications etc. (not altering text)
C54 S. 22E applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(4) (with reg. 1(1)(c))

22F Recovery of penalties

Where a penalty imposed under section 22A(1) or (2) above, or any portion of it, has
not been paid by the date on which it is required to be paid and—

(a) no application relating to the penalty has been made under section 22E above
during the period within which such an application can be made; or

(b) an application has been made under that section and determined,

the enforcement authority may recover from the [**person], as a civil debt due to him

or it, any of the penalty and any interest which has not been paid.]
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Textual Amendments
F369 Word in s. 22F substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 34; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(j) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
CS5 S. 22F applied (28.6.2013) by The Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 6(4) (with reg. 1(1)(c))

Special administration orders

23 Meaning and effect of special administration order.

(1) A special administration order is an order of the High Court made in accordance with
section 24 or 25 below in relation to a company holding an appointment under Chapter
I of this Part [**"°r which is [**"" a qualifying licensed water supplier][*"'a qualifying
water supply licensee or a qualifying sewerage licensee]] and directing that, during
the period for which the order is in force, the affairs, business and property of the
company shall be managed, by a person appointed by the High Court—

(a) for the achievement of the purposes of such an order; and

(b) in a manner which protects the respective interests of the members and
creditors of the company.

(2) The purposes of a special administration order made in relation to any company
[*"*holding an appointment under Chapter 1 of this Part] shall be-

(a) the transfer to another company, or (as respects different parts of the area to
which the company’s appointment relates, or different parts of its undertaking)
to two or more different companies, as a going concern, of so much of the
company’s undertaking as it is necessary to transfer in order to ensure that the
functions which have been vested in the company by virtue of its appointment
may be properly carried out; and

(b) the carrying out of those functions pending the making of the transfer and
the vesting of those functions in the other company or companies (whether
by virtue of the transfer or of an appointment or variation which replaces the
former company as a relevant undertaker).

[*™(2A) The purposes of a special administration order made in relation to any company which

is [™a qualifying water supply licensee] shall be—

(a) the transfer to another company or companies, as a going concern, of so much
of the company’s undertaking as it is necessary to transfer in order to ensure
that activities relating to the introduction or introductions of water mentioned
in [ subsection (7)] below may be properly carried on; and

(b) the carrying on of those activities pending the making of the transfer.]

[*76(2B) Where a company is in special administration as a result of an order made on the

grounds that the company is or is likely to be unable to pay its debts—
(a) a purpose of the special administration order is to rescue the company as a
going concern, and
(b) the transfer purpose under subsection (2)(a) or (2A)(a) applies only if the
special administrator thinks that—
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(i) it is not likely to be possible to rescue the company as a going concern,
or

(ii) transfer is likely to secure more effective performance of the functions
or activities mentioned in subsection (2)(a) or (2A)(a).

(2C) Where subsection (2B) applies, subsections (2)(b) and (2A)(b) have effect as if they
referred to carrying out functions, or carrying on activities, pending rescue or transfer.

(2D) For the purpose of rescuing the company as a going concern a special administrator
may propose—
(a) acompany voluntary arrangement under Part 1 of the Insolvency Act 1986, or

(b) a compromise or arrangement in accordance with Part 26 [**"or 26A] of the
Companies Act 2006.

(2E) The Secretary of State may by regulations made by statutory instrument—

(a) modify a provision of the Insolvency Act 1986 or the Companies Act 2006 in
respect of the arrangements and compromises mentioned in subsection (2D)
in so far as they apply to a company which is or has been in special
administration;

(b) make other supplemental provision about those arrangements and
compromises (which may, in particular, apply or modify the effect of an
enactment about insolvency or companies).

(2F) Provision under subsection (2E)(a) or (b) may, in particular, confer a function on—
(a) the Secretary of State,
(b) the Welsh Ministers, or
(c) the Authority.

(2G) Regulations under subsection (2E) may not be made unless—
(a) the Welsh Ministers have consented to the making of the regulations, and

(b) a draft has been laid before and approved by resolution of each House of
Parliament (and section 213(1) shall not apply).]

[*7*(2H) A transfer under subsection (2) or (2A) may be effected by—

(a) transferring all or part of the company's undertaking to a wholly-owned
subsidiary of the company, and

(b) then transferring securities in the subsidiary to another company.]

[*”°(3) Schedule B1 to the Insolvency Act 1986 (administration) applies to special

administration (subject to regulations under subsection (3A)).

(3A) The Secretary of State may make regulations about special administration which—
(a) apply (with or without modification) an insolvency provision;
(b) disapply an insolvency provision;
(¢) modify the effect of an insolvency provision;
(d) make provision similar to, and in place of, an insolvency provision.

(3B) In subsection (3A) “insolvency provision” means a provision of the Insolvency
Act 1986 or another enactment about insolvency (including (i) a provision about
administration, (ii) a provision about consequences of insolvency, and (iii) a provision
conferring power to make rules).
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(3C) A reference in an enactment to Part II of the Insolvency Act 1986 includes a
reference to that Part as applied by or under this section (subject to regulations under
subsection (3A)).

(3D) Regulations under subsection (3A) shall be made by statutory instrument and may not
be made unless—

(a) the Welsh Ministers have consented to the making of the regulations, and

(b) a draft has been laid before and approved by resolution of each House of
Parliament (and section 213(1) shall not apply).]

(4) Schedule 2 to this Act shall have effect for enabling provision to be made with respect
to cases in which
[**(a) a company is replaced by another as a relevant undertaker without an
appointment or variation under Chapter 1 of this Part; or

(b)
(b) [**'a company carries on activities relating to—
(1) the introduction or introductions of water mentioned in subsection (7)
formerly carried on by another company; or

(i1) the removal or removals of matter mentioned in subsection (9)
formerly carried on by another company,]

in pursuance of a special administration order.]

(5) In this section “business” and “property” have the same meanings as in the
MéInsolvency Act 1986.

[***(6) For the purposes of this section, sections 24 to 26 below and Schedule 2 to this Act, a

[***water supply licensee] is a [**qualifying water supply licensee] if—
[**(a) itis the holder of a water supply licence giving it a wholesale or supplementary
authorisation (within the meaning of Chapter 1A of this Part), and

(b) the condition in subsection (7) is satisfied in relation to it.]

[ The condition in this subsection is that—

%7 (a) the introduction of water by the licence holder which is permitted under
section 66B or 66C is designated as a strategic supply under section 66G, or

(b) the introductions of water by the licence holder which are permitted under
section 66B or 66C are designated as a collective strategic supply under
section 66H.]]

Textual Amendments

F370 Words in s. 23(1) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 8(2);
S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F371 Words ins. 23(1) substituted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3),
Sch. 7 para. 35(2); S.1. 2017/462, art. 3(k)(bb)(v)

F372 Words in s. 23(2) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 8(3);
S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F373 S.23(2A) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 8(3); S.I.
2005/2714, art. 3(c) (with Sch. para. 8)

F374 Words in s. 23(2A) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 35(3)(a);
S.I. 2017/462, art. 3(k)(cc)(v)
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F375 Words in s. 23(2A) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 35(3)(b);
S.I. 2017/462, art. 3(k)(cc)(v)

F376 S.23(2B)-(2G) inserted (1.10.2010 for specified purposes, 12.1.2024 in so far as not already in force)
by Flood and Water Management Act 2010 (c. 29), s. 49(3), Sch. 5 para. 3 (with s. 49(1)(6)); S.I.
2010/2169, art. 4; S.I. 2024/35, art. 2(b)

F377 Words in s. 23(2D)(b) inserted (26.6.2020) by Corporate Insolvency and Governance Act 2020 (c. 12),
s. 49(1), Sch. 9 para. 11 (with ss. 2(2), 5(2))

F378 S.23(2H) inserted (1.10.2010 for specified purposes, 12.1.2024 in so far as not already in force) by
Flood and Water Management Act 2010 (c. 29), s. 49(3), Sch. 5 para. 5(1) (with s. 49(1)(6), Sch. 5
para. 5(4)); S.I. 2010/2169, art. 4; S.I. 2024/35, art. 2(b)

F379 S. 23(3)-(3D) substituted for s. 23(3) (1.10.2010 for specified purposes) by Flood and Water
Management Act 2010 (c. 29), s. 49(3), Sch. 5 para. 6(1) (with s. 49(1)(6)); S.I. 2010/2169, art. 4,
Sch.

F380 Words in s. 23(4) substituted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
8(5); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F381 S. 23(4)(b) substituted (1.4.2017 so far as it substitutes s. 23(4)(b)(i), otherwise prosp.) by Water Act
2014 (c. 21), s. 94(3), Sch. 7 para. 35(7); S.I. 2017/462, art. 3(k)(dd)(v)

F382 S. 23(6) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 8(6); S.1.
2005/2714, art. 3(c) (with Sch. para. 8)

F383 Words in s. 23(6) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 35(8)(a); S.1.
2017/462, art. 3(k)(ee)(v)

F384 Words in s. 23(6) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 35(8)(b); S.I.
2017/462, art. 3(k)(ee)(v)

F385 S. 23(6)(a)(b) substituted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 35(8)(c); S.I.
2017/462, art. 3(k)(ee)(v)

F386 S.23(7) inserted (1.4.2017) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 35(9); S.1. 2017/462, art.

3(k)(ee)(v)

Modifications etc. (not altering text)
C56 S. 23 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 7(2)
(with reg. 1(1)(c))
C57 S.23(1) restricted (15.11.1999) by S.I. 1999/2787, art. 4

Marginal Citations
M6 1986 c. 45.

24 Special administration orders made on special petitions.

(1) If, on an application made to the High Court by petition presented—
(a) by the Secretary of State; or
(b) with the consent of the Secretary of State, by the Director,
that Court is satisfied in relation to any company which holds an appointment under
Chapter I of this Part that any one or more of the grounds specified in subsection (2)

below is satisfied in relation to that company, that Court may make a special
administration order in relation to that company.

["**(1A) If on an application made to the High Court by petition presented—

(a) by the Secretary of State [****(after consulting the Assembly)]; or

(b)  with the consent of the Secretary of State [**(after consulting the Assembly)],
the Authority,
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the Court is satisfied in relation to any company which is a [***’qualifying licensed

water supplier][***qualifying water supply licensee or qualifying sewerage licensee]
that any one or more of the grounds specified in subsection (2) below is satisfied
in relation to that company, that Court may make a special administration order in
relation to that company.]

["*'(1B) Before presenting a petition under subsection (1A) in relation to a qualifying water

supply licensee whose licence gives it a supplementary authorisation, the Secretary of
State or the Authority (as the case may be) must consult the Welsh Ministers. |

(2) The grounds mentioned in [**

company—
(a) that there has been, is or is likely to be such a contravention by the company
of any principal duty, not being a contravention in respect of which a notice
has been served under subsection (3) of section 19 above, as is serious enough
to make it inappropriate for the company to continue to hold its appointment

[F**%or licence];

(b) that there has been, is or is likely to be such a contravention by the company
of the provisions of any enforcement order which—
(1) is not for the time being the subject-matter of proceedings brought by
virtue of section 21(1) above; and

(i1) if it is a provisional enforcement order, has been confirmed,

as is serious enough to make it inappropriate for the company to continue to
hold its appointment [***or licence];

[**(b) in the case of a company which is a [**qualifying licensed water
supplier][**qualifying water supply licensee] , that—

(i) action taken by the company has caused a contravention by a water
undertaker of any principal duty; and

(i1) that action is serious enough to make it inappropriate for the company
to continue to hold its licence;]

[**(bc) in the case of a company which is a qualifying sewerage licensee, that—
(i) action taken by the company has caused a contravention by a
sewerage undertaker of any principal duty; and
(i1) that action is serious enough to make it inappropriate for the company
to continue to hold its licence;]

(c) that the company is or is likely to be unable to pay its debts;

(d) that, in a case in which the Secretary of State has certified that it would
be appropriate, but for section 25 below, for him to petition for the
winding up of the company under [***’section 440 of the Companies Act
1985]["*"section 124A of the Insolvency Act 1986] (petition by the Secretary
of State following inspectors’ report etc.), it would be just and equitable, as
mentioned in that section, for the company to be wound up if it did not hold an
appointment under Chapter I of this Part or was not a [****qualifying licensed
water supplier][****qualifying water supply licensee or a qualifying sewerage
licensee | ; or

(e) [*”in the case of a company holding an appointment under Chapter 1 of this
Part,] that the company is unable or unwilling adequately to participate in
arrangements certified by the Secretary of State or the Director to be necessary
by reason of, or in connection with, a proposal for the making by virtue of
section 7(4)(c) above of any appointment or variation replacing a company
as a relevant undertaker.

subsections (1) and (1A)] above are, in relation to any
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(3) Notice of any petition under this section for a special administration order shall be
given forthwith to such persons and in such manner as may be prescribed by rules
made under section 411 of the ™ Insolvency Act 1986 (“the 1986 Act”); and no such
petition shall be withdrawn except with the leave of the High Court.

[F*(4) Subsections (4) and (5) of section 9 of the 1986 Act (powers on application
for administration order) shall apply on the hearing of the petition for a special
administration order in relation to any company as they apply on the hearing of a
petition for an administration order.]

[F*(5) Subsections (1), (2) and (4) of section 10 of the 1986 Act (effect of petition) shall
apply in the case of a petition for a special administration order in relation to any
company as if—

(a) the reference in subsection (1) to an administration order were a reference to
a special administration order;

(b) paragraph (b) of that subsection did require the leave of the court for the taking
of any of the steps mentioned in paragraphs (b) and (c) of subsection (2)
(appointment of, and exercise of functions by, administrative receiver); and

(c) the reference in paragraph (c) of subsection (1) to proceedings included a
reference to any proceedings under or for the purposes of section 18 above.|

(6) For the purposes of this section a company is unable to pay its debts if—
(a) itis a limited company which is deemed to be so unable under section 123 of
the 1986 Act (definition of inability to pay debts); or
(b) it is an unregistered company which is deemed, by virtue of any of sections
222 to 224 of that Act, to be so unable for the purposes of section 221 of that
Act (winding up of unregistered companies).

[*'(7) In this section “principal duty” means—

(a) inrelation to a company holding an appointment under Chapter 1 of this Part,
a requirement imposed on the company by section 37 or 94 below;

(b) in relation to a company which is a [**’qualifying licensed water
supplier][(**qualifying water supply licensee or a qualifying sewerage
licensee] , any condition of its licence or any statutory requirement imposed
on it in consequence of its licence.]

Textual Amendments

F387 S.24(1A) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 9(2); S.I.
2005/2714, art. 3(c) (with Sch. para. 8)

F388 Words in s. 24(1A)(a) repealed (1.4.2017 except as it relates to qualifying sewerage licensees) by
Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 36(2)(a); S.I. 2017/462, art. 3(k)(vi)

F389 Words in s. 24(1A)(b) repealed (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3),
Sch. 7 para. 36(2)(a); S.I. 2017/462, art. 3(k)(vi)

F390 Words in s. 24(1A) substituted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3),
Sch. 7 para. 36(2)(c); S.I. 2017/462, art. 3(k)(vi)

F391 S. 24(1B) inserted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para.
36(3); S.I. 2017/462, art. 3(k)(vi)

F392 Words in s. 24(2) substituted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
9(3)(a); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F393 Words in s. 24(2)(a)(b) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8
para. 9(3)(b); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)
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F394 S. 24(2)(bb) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 9(3)(c);
S.1. 2005/2714, art. 3(c) (with Sch. para. 8)

F395 Words in s. 24(2)(bb) substituted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3),
Sch. 7 para. 36(4)(a); S.I. 2017/462, art. 3(k)(vi)

F396 S.24(2)(bc) inserted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3), Sch. 7
para. 36(4)(b); S.I. 2017/462, art. 3(k)(vi)

F397 Words in s. 24(2)(d) substituted (1.10.2010 for specified purposes) by Flood and Water Management
Act 2010 (c. 29), s. 49(3), Sch. 5 para. 6(4) (with s. 49(1)(6)); S.I. 2010/2169, art. 4, Sch.

F398 Words in s. 24(2)(d) substituted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3),
Sch. 7 para. 36(4)(c); S.I. 2017/462, art. 3(k)(vi)

F399 Words in s. 24(2)(e) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
9(3)(e); S.1. 2005/2714, art. 3(c) (with Sch. para. 8)

F400 S. 24(4)(5) ceases to have effect (1.10.2010 for specified purposes) by virtue of Flood and Water
Management Act 2010 (c. 29), s. 49(3), Sch. § para. 6(2) (with s. 49(1)(6)); S.I. 2010/2169, art. 4,
Sch.

F401 S. 24(7) substituted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 9(4); S.I.
2005/2714, art. 3(c) (with Sch. para. 8)

F402 Words in s. 24(7)(b) substituted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3),
Sch. 7 para. 36(5); S.1. 2017/462, art. 3(k)(vi)

Modifications etc. (not altering text)
C58 S. 24 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 7(3)
(with reg. 1(1)(c))
C59 S.24(1) excluded (5.9.2017) by The London Overground (Barking Riverside Extension) Order 2017
(S.I. 2017/830), arts. 1, 15(1) (with Sch. 8 para. 20)

Marginal Citations
M7 1986 c. 45.

25 Power to make special administration order on winding-up petition.

On an application made to any court for the winding up of a company which holds an
appointment under Chapter I of this Part or is a [***qualifying licensed water supplier
11™**qualifying water supply licensee or a qualifying sewerage licensee] —

(a) the court shall not make a winding-up order in relation to the company; but

(b) ifthe court is satisfied that it would be appropriate to make such an order if the
company were not a company holding such an appointment or a [***qualifying
licensed water supplier][**"qualifying water supply licensee or a qualifying
sewerage licensee] , it shall, instead, make a special administration order in
relation to the company.

Textual Amendments
F403 Words in s. 25 substituted (1.4.2017 for specified purposes) by Water Act 2014 (c. 21), s. 94(3), Sch. 7
para. 37; S.I. 2017/462, art. 3(k)(vi)

Modifications etc. (not altering text)
C60 S. 25 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 7(5)

(with reg. 1(1)(c))
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Restrictions on voluntary winding up and insolvency proceedings

26 Restrictions on voluntary winding up and insolvency proceedings.

(1) Where a company holds an appointment under Chapter I of this Part or is a
[F**["% qualifying licensed water supplier]][****qualifying water supply licensee or a
qualifying sewerage licensee] —

(a) the company shall not be wound up voluntarily;

(b) no administration order shall be made in relation to the company under Part
11 of the ™ Insolvency Act 1986; and

(c) no step shall be taken by any person to enforce any security over the
company’s property except where that person has served fourteen days’ notice
of his intention to take that step on the Secretary of State and on the Director.

(2) In this section “security” and “property” have the same meanings as in Parts I to VII
of the ™Insolvency Act 1986.

Textual Amendments
F404 Words in s. 26(1) substituted (1.4.2017 except as it relates to qualifying sewerage licensees) by Water
Act 2014 (c. 21), s. 94(3), Sch. 7 para. 38; S.I. 2017/462, art. 3(k)(vi)
F405 Words in s. 26 inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 11; S.I.
2005/2714, art. 3(c) (with Sch. para. 8)

Modifications etc. (not altering text)
C61 S. 26 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 7(6)
(with reg. 1(1)(c))

Marginal Citations
M8 1986 c. 45.

M9 1986 c. 45.
CHAPTER 111
PROTECTION OF CUSTOMERS ETC..
General provisions
27 General duty of Director to keep matters under review.

(1) It shall be the duty of the Director, so far as it appears to him practicable from time
to time to do so, to keep under review the carrying on both in England and Wales and
elsewhere of activities connected with the matters in relation to which

[***(a) water undertakers or sewerage undertakers carry out functions; and
(b) [™"water supply licensees or sewerage licensees] carry on activities
authorised by their licences. ]

(2) It shall also be the duty of the Director, so far as it appears to him practicable from
time to time to do so, to collect information with respect to—
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(a) the carrying out by companies appointed under Chapter I of this Part of the
functions of relevant undertakers; or
["**(aa) the carrying on by [**"persons] holding licences under Chapter 1A of this Part
of the activities authorised by their licences; or]

(b) any [*'°company mentioned in paragraph (a) or (aa) above] ,
with a view to his becoming aware of, and ascertaining the circumstances relating to,

matters with respect to which any power or duty is conferred or imposed on him by
or under any enactment.

(3) The Secretary of State may give general directions indicating—

(a) considerations to which the Director should have particular regard in
determining the order of priority in which matters are to be brought under
review in performing his duty under subsection (1) or (2) above; and

(b) considerations to which, in cases where it appears to the Director that any of
his powers under Parts II to V and VII of this Act are exercisable, he should
have particular regard in determining whether to exercise those powers;

and it shall be the duty of the Director to comply with any such directions.

(4) It shall be the duty of the Director, where either he considers it expedient or he is
requested by the Secretary of State or [**"'the CMA] to do so, to give information,
advice and assistance to the Secretary of State or that Director with respect to any
matter relating to—

(a) the functions of either description of relevant undertaker; or

(b) the carrying out of any such functions by a company holding an appointment
under Chapter I of this Part[**'* or

(c) the activities authorised by [*"the authorisations or combinations of
authorisations given by licences under Chapter 1A of this Part (see sections
17A and 17BA)]; or

(d) the carrying on of any such activities by a |
licence.]

"4person] holding any such

Textual Amendments

F406 S. 27(1)(a)(b) substituted (1.12.2005) for words by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8
para. 12(2); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F407 Words in s. 27(1)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 39(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F408 S. 27(2)(aa) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para. 12(3)(a);
S.1. 2005/2714, art. 3(c) (with Sch. para. 8)

F409 Word in s. 27(2)(aa) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 39(3)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F410 Words in s. 27(2)(b) substituted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8
para. 12(3)(b); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F411 Words in s. 27(4) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 81 (with art. 3)

F412 S. 27(4)(c)(d) and preceding word inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3),
Sch. 8 para. 12(4); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)
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F413 Words in s. 27(4)(c) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 39(4)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F414 Word in s. 27(4)(d) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 39(4)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

Modifications etc. (not altering text)

C62 S.27 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 8 (with
reg. 1(1)(c)) (as amended (10.1.2015) by The Water Industry (Specified Infrastructure Projects)
(English Undertakers) (Amendment) Regulations 2015 (S.1. 2015/22), regs. 1(1), 5)

C63 S.27(4): functions exercisable by the Assembly concurrently with the Ministers of the Crown (W.)
(1.7.1999) by S.I. 1999/672, art. 2, Sch. 1

[ The Consumer Council for Water

Textual Amendments
F415 Ss. 27A, 27B and preceding cross-heading inserted (1.8.2005 for specified provisions and purposes
and 1.10.2005 for further specified provisions and purposes and 1.4.2006 otherwise) by Water Act
2003 (c. 37), ss. 35(1), 105(3); S.I. 2005/968, art. 3(a); S.I. 2005/2714, arts. 2(a), 4(b) (with Sch.
para. 8)

27A Establishment of the Council and committees

(1) There shall be a body corporate to be known as the Consumer Council for Water (in
this Act referred to as “the Council”) for the purpose of carrying out the functions of
the Council under this Act.

(2) In Welsh the Council may be known as “Cyngor Defnyddwyr Dwr”.

(3) The Council shall not be regarded as a servant or agent of the Crown or as enjoying
any status, immunity or privilege of the Crown.

(4) The Council shall establish such committees of the Council—

(a) asthe Assembly may direct, for relevant undertakers whose areas are wholly
or mainly in Wales; and

(b) as the Secretary of State may direct, for other relevant undertakers.

(5) A direction under subsection (4) above may provide for the allocation of each relevant
undertaker to a committee specified in the direction.

(6) The power to give a direction under subsection (4) above may not be exercised after
the end of the period of six months beginning with the commencement of section 35
of the Water Act 2003.

(7) After the end of the period mentioned in subsection (6) above the Council may (subject
to paragraph 11 of Schedule 3A to this Act)—
(a) establish such committees for relevant undertakers as it considers appropriate;
or
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(b) alter the allocation of a relevant undertaker to a committee established under
this section.

(8) The Council shall ensure that each relevant undertaker is allocated to a committee
established under this section.

(9) A committee established under this section is referred to in this Act as a “regional
committee”.

(10) The purposes of a regional committee shall be—

(a) the provision of advice and information to the Council on consumer matters
affecting the areas of the relevant undertakers allocated to that committee;

(b) such other purposes as the Council may determine.

(11) The provisions of Schedule 3A to this Act (which makes further provision about the
Council and regional committees) shall have effect.

(12) The Council shall exercise and perform its powers and duties in the manner which
it considers is best calculated to contribute to the achievement of sustainable
development.

(13) In this Chapter—
“consumers” includes both existing and future consumers;
“the interests of consumers” means the interests of consumers in relation
to—
(a) the supply of water by means of a water undertaker’s supply system to

premises either by water undertakers or by [**'®water supply licensees]
acting in their capacity as such; and

(b) the provision of sewerage services [ = either by sewerage undertakers or
by sewerage licensees acting in their capacity as such]; and
“consumer matter” means any matter connected with the interests of
consumers.

F417

Textual Amendments
F416 Words in s. 27A(13) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 40(a); S.1.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F417 Words in s. 27A(13) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 40(b); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

27B Co-operation between Council and other authorities

(1) This section imposes duties on—
(a) the Authority and the Council;
(b) the Council and the Secretary of State; and
(c) the Council and the Assembly.

(2) It shall be the duty of the bodies mentioned in each paragraph of subsection (1) above
to make arrangements with a view to securing—

(a) co-operation and the exchange of information between them; and
(b) the consistent treatment of matters which affect both of them.


http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/40/a
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/k
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/40/b
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/k
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462

106 Water Industry Act 1991 (c. 56)
Part Il - APPOINTMENTMENT AND REGULATION OF UNDERTAKERS
CHAPTER III - PROTECTION OF CUSTOMERS ETC..
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(3) As soon as practicable after agreement is reached on any arrangements required by
this section, the parties shall prepare a memorandum setting them out.

(4) Arrangements under this section shall be kept under review by the parties.

(5) As soon as practicable after agreement is reached on any changes to arrangements
under this section, the parties shall revise their memorandum.

(6) Parties to arrangements required by this section shall send a copy of their
memorandum, and any revised memorandum, to each other person mentioned in
subsection (1) above who is not a party to the arrangements set out in the memorandum
(or revised memorandum).

(7) The Secretary of State shall lay a copy of every memorandum or revised memorandum
under this section before each House of Parliament.]

[ General functions of the Council

Textual Amendments
F418 Ss. 27C-27G and preceding cross-heading inserted (1.10.2005) by Water Act 2003 (c. 37), ss. 43(1),
105(3); S.I. 2005/2714, art. 2(c) (with Sch. 2 para. 8)

27C The interests of consumers

(1) In considering the interests of consumers, the Council shall have regard to the interests
of—
(a) individuals who are disabled or chronically sick;
(b) individuals of pensionable age;
(c) individuals with low incomes;
(d) individuals residing in rural areas;

(e) customers, of companies holding an appointment under Chapter 1 of Part
2 of this Act, whose premises are [****household premises (as defined in
section 17C)]["**'and
(f) customers, of companies holding an appointment under Chapter 1 of Part 2
of this Act, whose premises are below the consumption threshold and in the
area of a relevant undertaker whose area is wholly or mainly in Wales,]
but that is not to be taken as implying that regard may not be had to the interests of
other descriptions of consumer.

F419

(2) For the purposes of subsection (1) above, premises are [****below the consumption
threshold if the total quantity] of water estimated to be supplied to the premises
annually for the purposes of subsection (2) of section 17D above is less than the
quantity specified in that subsection.

Textual Amendments
F419 Word in s. 27C(1) repealed (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 41(2)(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
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F420 Words in s. 27C(1)(e) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 41(2)
(b); S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

F421 S.27C(1)(f) and word inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 41(2)(c);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.L. 2017/462, art.
16)

F422 Words in s. 27C(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 41(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.L. 2017/462, art. 16)

27D Acquisition and review of information

The Council shall have the function of obtaining and keeping under review—

(a) information about consumer matters (including matters affecting consumers
in different areas); and

(b) information about the views of consumers on such matters (including the
views of consumers in different areas).

27E Provision of advice and information to public authorities

(1) The Council shall have the function of—
(a) making proposals, or providing advice and information, about consumer
matters (including matters affecting consumers in different areas); and
(b) representing the views of consumers on such matters (including the views of
consumers in different areas),
to public authorities, companies holding an appointment under Chapter 1 of this Part,
[F**water supply licensees, sewerage licensees] and other persons whose activities
may affect the interests of consumers.

(2) Subject to subsection (7) below, information which relates to the affairs of any
particular individual or body of persons (corporate or unincorporate) shall not be
disclosed in the exercise of the Council’s function under this section unless one or
more of paragraphs (a) to (c) of subsection (3) below applies to the information.

(3) Information relating to a particular individual or body may be disclosed if—
(a) the individual or body has consented to the disclosure;
(b) it is information that is available to the public from some other source; or

(c) itis notinformation the disclosure of which would or might, in the opinion of
the Council, seriously and prejudicially affect the interests of the individual
or body.

(4) Before deciding to disclose any information relating to a particular individual or body
in pursuance of subsection (3)(c) above, the Council shall—
(a) consult that individual or body; and
(b) have regard to any opinion expressed by the Authority as to the application of
subsection (3)(c) above to the information or as to the desirability or otherwise
of its disclosure;
and paragraph (b) applies whether the opinion is given in relation to the information
itself or to information of a description which applies to that information.
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(5) Subject to subsection (7) below, the Council shall not in the exercise of its function
under this section disclose any information which it considers relates to any matter
which is, or is likely to be, the subject of criminal proceedings.

(6) In considering whether information relates to any matter as mentioned in
subsection (5) above, the Council shall have regard to any opinion expressed (whether
in relation to the information itself or to information of a description which applies
to that information) by the Secretary of State, the Assembly or the Director of Public
Prosecutions.

(7) Subsections (2) to (5) above do not apply to a disclosure of information which is made
to the Authority, the Secretary of State, the Assembly, the [***CMA] or any other
public authority.

(8) The disclosure by the Council of information in the exercise of its function under
this section does not contravene section 206 below (restriction on disclosure of
information).

Textual Amendments
F423 Words in s. 27E(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 42; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F424 Word in s. 27E(7) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 82 (with art. 3)

27F Provision of information to consumers

(1) The Council has the function of providing information to consumers about consumer
matters in such form as appears to the Council to be most useful to the recipients.

(2) That function may be exercised by—
(a) publishing information in any manner the Council thinks appropriate for the
purpose of bringing it to the attention of those likely to be interested; or
(b) furnishing information to any consumer (whether in response to a request or
otherwise).

(3) Information may only be disclosed in the exercise of that function if it is information
that is available to members of the public from some other source.

(4) The Council shall maintain at least one office in each of England and Wales at which
consumers may apply for information.

27G Power to publish information and advice about consumer matters

(1) If it appears to the Council that the publication of any advice and information about
consumer matters (including information about the views of consumers on such
matters) would promote the interests of consumers, the Council may publish that
advice or information in such manner as it thinks fit.

(2) Information which relates to the affairs of any particular individual or body of persons
(corporate or unincorporate) shall not be published in the exercise of the Council’s
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function under this section unless one or more of paragraphs (a) to (c) of subsection (3)
below applies to the information.

(3) Information relating to a particular individual or body may be published if—
(a) the individual or body has consented to the publication;
(b) it is information that is available to the public from some other source; or
(c) it is not information the publication of which would or might, in the opinion
of the Council, seriously and prejudicially affect the interests of the individual
or body.

(4) Before deciding to publish any information relating to a particular individual or body
in pursuance of subsection (3)(c) above, the Council shall—
(a) consult that individual or body; and
(b) have regard to any opinion expressed by the Authority as to the application of
subsection (3)(c) above to the information or as to the desirability or otherwise
of its publication;

and paragraph (b) applies whether the opinion is given in relation to the information
itself or to information of a description which applies to that information.

(5) The Council shall not in the exercise of its function under this section publish any
information which it considers relates to any matter which is, or is likely to be, the
subject of criminal proceedings.

(6) In considering whether information relates to any matter as mentioned in
subsection (5) above, the Council shall have regard to any opinion expressed (whether
in relation to the information itself or to information of a description which applies
to that information) by the Secretary of State, the Assembly or the Director of Public
Prosecutions.

(7) The publication of information under this section does not contravene section 206
below (restriction on disclosure of information).

Provision of information to the Council

][742527H
(1) The Council may direct—

(a) the Authority;
(b) acompany holding an appointment under Chapter 1 of this Part; ...
(c) [*a water supply licensee, or],
[ asewerage licensee,]
F428(d)

to supply to it, in such form as it may reasonably specify, such information specified or
described in the direction as it may require for the purpose of exercising its functions.

(2) A body [***or person] to whom a direction under this section is given shall, if the
information specified or described in the direction is in its possession, comply with
the direction as soon as reasonably practicable.

(3) Before giving a direction under this section and in specifying the form in which any
information is to be supplied, the Council shall have regard to the desirability of
minimising the costs, or any other detriment, to the body [**"or person] to whom the
direction is given.
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(4) If abody [***'or person] to whom a direction under this section is given fails to comply
with the direction [F**the body or person] shall, if so required by the Council, give
notice to the Council of the reasons for [**the] failure.

Textual Amendments

F425 Ss. 27H-27K inserted (1.10.2005) by Water Act 2003 (c. 37), ss. 44, 105(3); S.I. 2005/2714, art. 2(d)
(with Sch. 2 para. 8)

F426 Word in s. 27H(1)(b) repealed (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(2)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F427 Words in s. 27H(1)(c) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(2)
(b); S.1. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462,
art. 16)

F428 S.27H(1)(d) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(2)(c); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F429 Words in s. 27H(2) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F430 Words in s. 27H(3) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F431 Words in s. 27H(4) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(3); S.L.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F432 Words in s. 27H(4) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(4)(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F433 Word in s. 27H(4) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 43(4)(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

271 Publication of notice of reasons

(1) Subject to the following provisions of this section, the Council may publish a notice
given to it under section 27H(4) above.

(2) Information which relates to the affairs of any particular individual or body of persons
(corporate or unincorporate) shall not be published under subsection (1) above unless
one or more of paragraphs (a) to (c) of subsection (3) below applies to the information.

(3) Information relating to a particular individual or body may be published if—
(a) that individual or body has consented to the publication;
(b) itis information that is available to the public from some other source; or

(c) it is not information the publication of which would or might, in the opinion
of the Council, seriously and prejudicially affect the interests of the individual
or body.

(4) Before deciding to publish any information relating to a particular individual or body
in pursuance of subsection (3)(c) above, the Council shall—
(a) consult that individual or body; and
(b) have regard to any opinion expressed by the Authority as to the application of
subsection (3)(c) above to the information or as to the desirability or otherwise
of'its publication;
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and paragraph (b) applies whether the opinion is given in relation to the information
itself or to information of a description which applies to that information.

(5) The Council shall not in the exercise of its function under this section publish any
information which it considers relates to any matter which is, or is likely to be, the
subject of criminal proceedings.

(6) In considering whether information relates to any matter as mentioned in
subsection (5) above, the Council shall have regard to any opinion expressed (whether
in relation to the information itself or to information of a description which applies
to that information) by the Secretary of State, the Assembly or the Director of Public
Prosecutions.

(7) The publication by the Council of information under this section does not contravene
section 206 below (restriction on disclosure of information).

Textual Amendments
F425 Ss. 27H-27K inserted (1.10.2005) by Water Act 2003 (c. 37), ss. 44, 105(3); S.I. 2005/2714, art. 2(d)
(with Sch. 2 para. 8)

27J Provision of information by the Council

(1) Any of—
(a) the Authority;
(b) the Secretary of State; or
(c) the Assembly,
may direct the Council to supply to him or it, in such form as he or it may reasonably
specify, such information specified or described in the direction as he or it may require
for the purpose of exercising his or its functions.

(2) The Council shall, if the information specified or described in the direction is in
its possession, comply with a direction under this section as soon as reasonably
practicable.

(3) Where the Council fails to comply with a direction given under subsection (1) above
it must give to the person who gave the direction notice of its reason for the failure,
and that person may publish that notice in such manner as he considers appropriate.

(4) A person publishing a notice under this section shall have regard to the need for
excluding, so far as that is practicable, any matter which relates to the affairs of
a particular individual or body of persons (corporate or unincorporate), where he
considers that publication of that matter would or might seriously and prejudicially
affect the interests of that individual or body.

Textual Amendments
F425 Ss. 27H-27K inserted (1.10.2005) by Water Act 2003 (c. 37), ss. 44, 105(3); S.1. 2005/2714, art. 2(d)
(with Sch. 2 para. 8)
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27K Sections 27H to 27J: supplementary

(1) The Secretary of State may make regulations prescribing—
(a) descriptions of information which a person to whom a direction is given under
section 27H or 27J above may refuse to supply; or

(b) circumstances in which such a person may refuse to comply with a direction
given under either of those sections.

(2) The Council may, ifno person is prescribed for the purpose under subsection (3) below,
refer a failure by a company holding an appointment [*** a water supply licensee
or a sewerage licensee] to comply with a direction under section 27H above to the
Authority.

(3) The Secretary of State may make regulations for the purpose of enabling a failure to
comply with a direction under section 27H or 27J above to be referred by the person
who gave the direction to such person (other than the Authority) as may be prescribed
by the regulations.

(4) A person to whom such a failure is referred (whether under subsection (2) above or
regulations under subsection (3) above) shall—
(a) consider any representations made by either party;
(b) determine whether the person failing to comply with the direction is entitled
to refuse to do so, and, if not, order him to comply with the direction; and
(c) give notice of his determination and any order under paragraph (b), with
reasons, to both parties.

(5) The duty of a company holding an appointment ["***, a water supply licensee and a

sewerage licensee] to comply with an order under this section shall be enforceable by
the Authority under section 18 above.

(6) A notice under subsection (4) above may be published by either party to the reference.

(7) Subsections (2) to (7) of section 271 above apply to the publication of a notice under
this section as they apply to the publication of a notice given to the Council under
section 27H(4) above.]

Textual Amendments
F425 Ss. 27H-27K inserted (1.10.2005) by Water Act 2003 (c. 37), ss. 44, 105(3); S.1. 2005/2714, art. 2(d)
(with Sch. 2 para. 8)
F434 Words in s. 27K (2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 44(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F435 Words in s. 27K(5) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 44(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

X128  Customer service committees.
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Editorial Information
X1  The insertion of the new cross-heading "General functions of the Council" in Pt. IT Chapter III gives
rise to a change in the structure of this legislation on SLD which breaks the continuity of historical
versions of the existing provisions which are now brought under that new heading.

Textual Amendments
F436 S. 28 repealed (1.10.2005) by Water Act 2003 (c. 37), ss. 35(4), 105(3), Sch. 9 Pt. 2; S. 1. 2005/2714,
art. 2(a)(m)

X2[*3729 Consumer complaints
(1) This section applies to a complaint which any person (“the complainant™) has against
a relevant undertaker [****, a water supply licensee or a sewerage licensee] in relation
to any matter connected with the functions of that undertaker or the services provided
[**by that water supply licensee or that sewerage licensee].

(2) Where a complaint to which this section applies (other than one appearing to the
Council to be frivolous or vexatious) is referred to the Council by or on behalf of the
complainant, the Council shall (subject to subsections (3) and (8) below) investigate
the complaint for the purpose of determining whether it is appropriate to take any
action under subsection (9) below.

(3) Where it appears to the Council that the complaint is one the Authority would
be required to investigate under section 181 below, the Council shall, instead of
investigating the matter to which it relates, refer the complaint to the Authority.

(4) Where it appears to the Council that the complaint relates to a matter in respect of
which a function under section 18 or 22A above is or may be exercisable by any
person, the Council shall (unless it considers that that person already has notice of the
matter) refer the matter to that person.

(5) Where it appears to the Council that the complaint relates to a matter which constitutes
or might constitute an offence, the Council shall refer the matter—
(a) to the Assembly, if the matter relates to a relevant undertaker whose area is
wholly or mainly in Wales or to services provided["**'—
(1) by a water supply licensee using the supply system of a water
undertaker whose area is wholly or mainly in Wales, or

(i) by a sewerage licensee using the supply system of a sewerage

undertaker whose area is wholly or mainly in Wales]; or

(b) to the Secretary of State, in any other case.

(6) Where it appears to the Council that the complaint relates to a matter which constitutes
a dispute of a kind which can be referred to the Authority for determination under any
provision of this Act, the Council shall, if the complainant consents, refer the matter
to the Authority.

(7) A referral under subsection (6) above shall have effect for the purposes of section 30A
below as if it were a referral by the complainant of a dispute for determination by the
Authority.

(8) The Council is not required to investigate any matter if it appears to the Council that—
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(a) it is unlikely that the complaint could be resolved by action taken by the
relevant undertaker [***!, the water supply licensee or the sewerage licensee];

(b) the relevant undertaker [, the water supply licensee or the sewerage
licensee] has not been given a reasonable opportunity to deal with the
complaint; or

(c) in a case mentioned in subsection (4) or (5) above or (where the complainant
does not consent to the matter being referred to the Authority) subsection (6)
above, it is inappropriate to do so.

(9) Where it appears to the Council to be appropriate to do so with a view to assisting
in reaching a satisfactory resolution of a complaint referred to it under this section,
the Council shall make representations on behalf of the complainant to the relevant
undertaker [****, the water supply licensee or the sewerage licensee] about anything
to which the complaint relates.

(10) After investigating a complaint the Council may make a report to the Authority, the
Secretary of State or the Assembly.

(11) A report under subsection (10) above may include information about—
(a) any representations made by the Council under subsection (9) above; and

(b) the response of the relevant undertaker or the licensed water supplier to the
complaint or any such representations.

(12) No report under subsection (10) above or information about a complaint referred to
the Council under this section, from which the complainant may be identified, shall
be published or disclosed by the Council, the Authority, the Secretary of State or the
Assembly in the exercise of any power under this Act without the consent of the
complainant.

(13) Where a representation made to the Authority, the Secretary of State or the Assembly
about any matter (other than a representation appearing to the person to whom it is
made to be frivolous or vexatious) appears to that person—

(a) to be about a matter which is or amounts to a complaint to which this section
applies (other than one which, in the case of the Authority, it is its duty to
investigate under section 181 below); and

(b) to have been made by or on behalf of the complainant,

that person shall refer the matter to the Council.]

Editorial Information
X2  The insertion of the new cross-heading "General functions of the Council" in Pt. IT Chapter III gives
rise to a change in the structure of this legislation on SLD which breaks the continuity of historical
versions of the existing provisions which are now brought under that new heading.

Textual Amendments

F437 S. 29 substituted (1.10.2005) by Water Act 2003 (c. 37), ss. 46(1), 105(3); S.I. 2005/2714, art. 2(f)
(with Sch. paras. 3, 8)

F438 Words in s. 29(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 45(2)(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F439 Words in s. 29(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 45(2)(b); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F440 Words in s. 29(5)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 45(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
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F441 Words in s. 29(8)(a) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 45(4); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F442 Words in s. 29(8)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 45(4); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F443 Words in s. 29(9) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 45(4); S.L.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Power of Council to investigate other matters
F444

(1) The Council may investigate any matter (not being a matter which it is its duty to
investigate under this Part) which appears to it to be a matter relating to the interests
of consumers.

(2) Before undertaking an investigation under this section the Council shall consult the
Authority, the Secretary of State and the Assembly.

(3) Where the Council has investigated a matter under this section it may make a report
on that matter to the Authority, the Secretary of State, the [F**CMA], the Assembly
or any other public authority whose functions appear to the Council to be exercisable
in relation to that matter.

(4) Subject to subsection (5) below, the Council may—

(a) send areport on any matter investigated under this section to any person who
appears to the Council to have an interest in that matter; and

(b) publish any such report in such manner as the Council thinks appropriate.

(5) Information which relates to the affairs of any particular individual or body of persons
(corporate or unincorporate)—

(a) shall not be included in a report which is to be sent to any person under
subsection (4)(a) above, unless one or more of paragraphs (a) to (c) of
subsection (6) below applies; and

(b) shall be excluded from any such report which is to be published under
subsection (4)(b) above, unless one or more of paragraphs (a) to (c) of
subsection (7) below applies.

(6) Information relating to a particular individual or body may be included in a report to
be sent under subsection (4)(a) above if—

(a) that individual or body has consented to the disclosure;
(b) itis information that is available to the public from some other source; or

(c) itis not information the disclosure of which would or might, in the opinion of
the Council, seriously and prejudicially affect the interests of that individual
or body.

(7) Information relating to a particular individual or body may be included in a report to
be published under subsection (4)(b) above if—

(a) that individual or body has consented to the publication;
(b) itis information that is available to the public from some other source; or

(c) itisnotinformation the publication of which would or might, in the opinion of
the Council, seriously and prejudicially affect the interests of that individual
or body.
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(8) Before deciding to include in such a report any information relating to a particular
individual or body in pursuance of subsection (6)(c) or (7)(c) above, the Council
shall—

(a) consult that individual or body; and

(b) have regard to any opinion expressed by the Authority as to the application
of subsection (6)(c) or (7)(c) above to the information or as to the desirability
or otherwise of its inclusion in the report;

and paragraph (b) applies whether the opinion is given in relation to the information
itself or to information of a description which applies to that information.

(9) The Council shall not include in any report to be sent under subsection (4)(a) above
or published under subsection (4)(b) above any information which it considers relates
to any matter which is, or is likely to be, the subject of criminal proceedings.

(10) In considering whether information relates to any matter as mentioned in
subsection (9) above, the Council shall have regard to any opinion expressed (whether
in relation to the information itself or to information of a description which applies
to that information) by the Secretary of State, the Assembly or the Director of Public
Prosecutions.]

Textual Amendments
F444 S. 29A inserted (1.10.2005) by Water Act 2003 (c. 37), ss. 47, 105(3); S.1. 2005/2714, art. 2(g) (with
Sch. 2 para. 8)
F445 Word in s. 29A(3) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 83 (with art. 3)

X330 Duties of Director with respect to complaints

Editorial Information
X3  The insertion of the new cross-heading "General functions of the Council" in Pt. II Chapter III gives
rise to a change in the structure of this legislation on SLD which breaks the continuity of historical
versions of the existing provisions which are now brought under that new heading.

Textual Amendments
F446 S. 30 repealed (1.10.2005) by Water Act 2003 (c. 37), ss. 46(2), 105(3), Sch. 9 Pt. 2; S.I1. 2005/2714,
art. 2(f)(m) (with Sch. paras. 3, 8)

[ Further functions of Authority

Textual Amendments
F447 Ss. 30ZA, 30ZB and preceding cross-heading inserted (1.10.2005) by Water Act 2003 (c. 37), ss.
43(2), 105(3); S.I. 2005/2714, art. 2(c) (with Sch. 2 para. 8)
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30ZA Duty to consult Council

(1) It shall be the duty of the Authority to consult the Council in relation to the exercise
of each of its functions, except where—

(a) the Council has indicated to the Authority (whether specifically or generally)
that it does not wish to be consulted; or

(b) the Authority considers that it would be clearly inappropriate to consult the
Council.

(2) That duty is in addition to any duty on the Authority to consult the Council which is
provided for elsewhere.

30ZB Copies of notices

Where the Authority is required by any provision of this Act to publish a notice or any
other document, it shall send a copy of the document to the Council.

X4[ F448
30A . . . . . . .
(1) In this section “relevant dispute” means a dispute which, by virtue of any provision of

this Act, may be referred to the Director for determination under this section.

Determination of disputes by the Director.

(2) The practice and procedure to be followed in connection with the reference to the
Director of any relevant dispute shall be such as he considers appropriate.

(3) Where the Director determines any dispute under this section he shall give his reasons
for reaching his decision with respect to the dispute.

(4) On making a determination under this section the Director may include such
incidental, supplemental and consequential provision (including provision requiring
either party to pay a sum in respect of the costs or expenses incurred by the Director)
as he considers appropriate.

(5) A determination under this section—
(a) shall be final; and
(b) shall be enforceable as if it were a judgment of [ the county court], in so

far as it includes such provision as to costs or expenses as is mentioned in
subsection (4) above.

F449

(6) The Director shall not determine any relevant dispute which is the subject of
proceedings before, or with respect to which judgment has been given by, any court.

(7) In including in any determination under this section any provision as to costs or
expenses, the Director shall have regard to the conduct and means of the parties and
any other relevant circumstances.]|

Editorial Information
X4  The insertion of the new cross-heading "Further functions of Authority" in Pt. II Chapter III gives
rise to a change in the structure of this legislation on SLD which breaks the continuity of historical
versions of the existing provisions which are now brought under that new heading.
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Textual Amendments
F448 S. 30A inserted (1.9.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s.34; Competition
and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 , art. 4, Sch. Pt.Il
F449 Words in s. 30A(5) substituted (22.4.2014) by Crime and Courts Act 2013 (c. 22), s. 61(3), Sch.
9 para. 52; S.I. 2014/954, art. 2(c) (with art. 3) (with transitional provisions and savings in S.I.
2014/956, arts. 3-11)

Provisions with respect to competition

31 Functions of Director with respect to competition.
(1) F450
[**'(2) The functions to which subsection (2A) below applies shall be concurrent functions

of the Director and the [F*2CMA].

(2A) This subsection applies to the functions of the [****CMA] under Part 4 of the 2002 Act
(other than sections 166 [****171 and 174E]) so far as [***those functions—
(a) are exercisable by the CMA Board (within the meaning of Schedule 4 to the
Enterprise and Regulatory Reform Act 2013), and
(b) relate to] commercial activities connected with the supply of water or the
provision of sewerage services.|

[**%(3) The Director shall be entitled to exercise, concurrently with the [**’CMA], the
functions of the [**’CMA] under the provisions of Part 1 of the Competition Act 1998
(other than sections 31D(1) to (6), 38(1) to (6) [***, 40B(1) to (4)] and 51), so far as
relating to —

(a) agreements, decisions or concerted practices of the kind mentioned in
section 2(1) of that Act,
(b) conduct of the kind mentioned in section 18(1) of that Act, [***or]
[F(c) transferred EU anti-trust commitments or transferred EU anti-trust directions
(as defined in section 40ZA of that Act),]
which relate to commercial activities connected with the supply of water or securing
a supply of water or with the provision or securing of sewerage services. |

["*°'(4) So far as necessary for the purposes of, or in connection with, subsections (2) and

(2A) [M*above—

(a) references] in Part 4 of the 2002 Act to the [“**®CMA] (including references
in provisions of that Act applied by that Part) shall be construed as including
references to the Director (except in sections 166 [****) 171 and 174E] of
that Act and in any other provision of that Act where the context otherwise
[*Srequires);

(b) references in that Part to section 5 of the 2002 Act are to be construed as
including references to section 27(1) and (2) of this Act.]

[F*6(4ZA) Section 130A of the 2002 Act is to have effect in its application in relation to the
Authority] by virtue of subsections (2) and (2A)—

(a) as if for subsection (1) of that section there were substituted—

“(1) Where the Water Services Regulation Authority—
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(a) isproposing to carry out its functions under section 27(1) and
(2) of the Water Industry Act 1991 in relation to a matter for
the purposes mentioned in subsection (2), and

(b) considers that the matter is one in respect of which it
would be appropriate for the Authority to exercise its powers
under section 174 (investigation) in connection with deciding
whether to make a reference under section 131,

the Authority must publish a notice under this section (referred to in
this Part as a “market study notice”).”, and

(b) as if in subsection (2)(a) of that section, for “the acquisition or supply of
goods or services of one or more than one description in the United Kingdom”
there were substituted “commercial activities connected with the supply of
water or the provision of sewerage services (within the meaning given by
section 219(1) of the Water Industry Act 1991)”.]

F97[(4A) So far as necessary for the purposes of, or in connection with, the provisions of

subsection (3) above, references in Part I of the Competition Act 1998 to [***the CMA]
are to be read as including a reference to the Director ([***except in sections 31D(1)
to (6), 38(1) to (6)][**®, 40B(1) to (4)], 51, 52(6) and (8) and 54 of that Act and in any
other provision of that Act where the context otherwise requires).]

[F7°(5) Before the [*""CMA] or the Director first exercises in relation to any matter functions
which are exercisable concurrently by virtue of subsection (2) above, that person shall
consult the other.

(6) Neither the [*"CMA] nor the Director shall exercise in relation to any matter
functions which are exercisable concurrently by virtue of subsection (2) above if
functions which are so exercisable have been exercised in relation to that matter by
the other.]

(7) 1t shall be the duty of the Director, for the purpose of assisting [**”?a CMA group]
in carrying out an investigation on a [*"’market investigation reference made by the
Authority (under section 131 of the 2002 Act)] by virtue of subsection (2) ™", . .
above, to give to the [**"*group] —

(a) any information which is in his possession and which relates to matters falling
within the scope of the investigation, and which is either requested by the
[*group] for that purpose or is information which in his opinion it would
be appropriate for that purpose to give to the [**"*group] without any such

request; and

(b) any other assistance which the [ “group] may require, and which it is within

his power to give, in relation to any such matters;

F475

and the [**group] shall, for the purposes of carrying out any such investigation, take
into account any information given to them for that purpose under this subsection.

n subsection roup” has the same meaning as in Schedule 4 to the
[*7%(7A) In subsection (7) “CMA group” has th ing as in Schedule 4 to th
Enterprise and Regulatory Reform Act 2013.]

(8) If any question arises as to whether subsection (2) or (3) above "7’ . . applies to any

particular case, that question shall be referred to and determined by the Secretary of
State; and no objection shall be taken to anything done under—

(@) [*®Part 4 of the 2002 Act]; or

F[(b) Part I of the Competition Act 1998 ([****other than sections 31D(1) to (6),
38(1) to (6)][**, 40B(1) to (4)] and 51),]
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[F483

by or in relation to the Director on the ground that it should have been done by or in
relation to [****the CMA] .

(8A) Section 117 of the 2002 Act (offences of supplying false or misleading information)

as applied by section 180 of that Act shall have effect so far as relating to functions
exercisable by the Director by virtue of subsection (2) above as if the references in
section 117(1)(a) and (2) to the [****CMA] included references to the Director.]

Textual Amendments

F450

F451

F452

F453

F454

F455

F456

F457

F458

F459

F460

F461

F462

F463

F464

F465

S. 31(1) ceases to have effect (1.4.2003) by Enterprise Act 2002 (c. 40), ss. 278, 279, Sch. 25 para. (8)
(a), Sch. 26; S.I. 2003/766, art. 2, Sch. (with transitional and transitory provisions in art. 3)

S. 31(2)(2A) substituted (20.6.2003) for s. 31(2) by Enterprise Act 2002 (c. 40), ss. 168(9), 279, Sch. 9
para. 19(2); S.I. 2003/ 1397, {art. 2(1)}, Sch.

Word in s. 31(2) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(2) (with art. 3)

Word in s. 31(2A) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(3)(a) (with art. 3)

Words in s. 31(2A) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(3)(b) (with art. 3)

Words in s. 31(2A) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(3)(c) (with art. 3)

S. 31(3) substituted (1.5.2004) by The Competition Act 1998 and Other Enactments (Amendment)
Regulations 2004 (S.1. 2004/1261), reg. 5, Sch. 2 para.4(2)(a)

Word in s. 31(3) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(4) (with art. 3)

Words in s. 31(3)(4A) inserted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 15 para. 5; S.I. 2014/416, art. 2(1)(f) (with Sch.); S.I. 2014/416, art. 2(1)(f) (with Sch.)
Word in s. 31(3)(b) inserted (31.12.2020) by S.I. 2019/93, Sch. 1 para. 4(2) (as substituted by The
Competition (Amendment etc.) (EU Exit) Regulations 2020 (S.1. 2020/1343), regs. 1(1), 16)

S. 31(3)(c) substituted for s. 31(3)(c)(d) by S.I. 2019/93, Sch. 1 para. 4(3) (as substituted by The
Competition (Amendment etc.) (EU Exit) Regulations 2020 (S.1. 2020/1343), regs. 1(1), 16)

S. 31(4) substituted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 168(9), 279, Sch. 9 para. 19(3);
S.1. 2003/ 1397, {art. 2(1)}, Sch.

Words in s. 31(4) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(5)(a) (with art. 3)

Word in s. 31(4) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(5)(b) (with art. 3)

Words in s. 31(4) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(5)(c) (with art. 3)

Words in s. 31(4) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(5)(d) (with art. 3)
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F466 S.31(4ZA) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
84(6) (with art. 3)

F467 S.31(4A) inserted (26.11.1998 for specified purposes and otherwise 1.3.2000) by 1998 c. 41, s. 54(3),
Sch. 10 Pt. II para. 5(5)(8) (with s. 73); S.I. 1997/2750, art. 2(1); S.I. 2000/344, art. 2 Sch.

F468 Words in s. 31(4A) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(7) (with art. 3)

F469 Words in s. 31(4A) substituted (1.5.2004) by The Competition Act 1998 and Other Enactments
(Amendment) Regulations 2004 (S.1. 2004/1261), reg. 5, Sch. 2 para. 4(2)(b)

F470 S. 31(5)(6) substituted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 168(9), 279, Sch. 9 para. 19(4);
S.1. 2003/1397, art. 2(1), Sch.

F471 Word in s. 31(5)(6) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(8) (with art. 3)

F472 Words in s. 31(7) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(9)(a)(i) (with art. 3)

F473 Words in s. 31(7) substituted (1.4.2014) by virtue of The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(9)(a)(ii) (with art. 3)

F474 Words in s. 31(7) repealed (26.11.1998 for specified purposes and otherwise 1.3.2000) by 1998 c. 41,
ss. 54(3), 74(3), Sch. 10 Pt. II para. 5(5)(11), Sch. 14 Pt. I (with s. 73); S.I. 1998/2750, art. 2(1); S.I.
2000/344, art. 2 Sch.

F475 Word in s. 31(7) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(9)(b) (with art. 3)

F476 S.31(7A) inserted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013 (Competition)
(Consequential, Transitional and Saving Provisions) Order 2014 (S.I. 2014/892), art. 1(1), Sch. 1 para.
84(10) (with art. 3)

F477 Words in s. 31(8) repealed (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 168(1), 178, 179, Sch. 9
para. 19(5)(a), Sch. 26; S.I. 2003/1397, art. 2(1), Sch. (with savings in art. 10)

F478 Words in s. 31(8) substituted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 168(9), 279, Sch. 9 para.
19(5)(b); S.I. 2003/1397, art. 2(1), Sch.

F479 S. 31(8)(b) substituted (26.11.1998 for specified purposes and otherwise 1.3.2000) by 1998 c. 41, s.
54(3), Sch. 10 Pt. II para. 5(5)(12) (with s. 73); S.I. 1998/2750, art. 2(1); S.I. 2000/344, art. 2 Sch.

F480 Words in s. 31(8)(b) substituted (1.5.2004) by The Competition Act 1998 and Other Enactments
(Amendment) Regulations 2004 (S.I. 2004/1261), reg. 5, Sch. 2 para. 4(2)(c)

F481 Words in s. 31(8)(b) inserted (1.4.2014) by Enterprise and Regulatory Reform Act 2013 (c. 24), s.
103(3), Sch. 15 para. 5; S.I. 2014/416, art. 2(1)(f) (with Sch.)

F482 Words in s. 31(8) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(11) (with art. 3)

F483 S. 31(8A) substituted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 168(9), 279, Sch. 9 para. 19(6);
S.1. 2003/1397, art. 2(1), Sch.

F484 Word in s. 31(8A) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 84(12) (with art. 3)

F485 S. 31(9) repealed (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 168(1), 278, 279, Sch. 9 para. 19(7),
Sch. 26; S.I. 2003/1397, art. 2(1), Sch. (with savings in art. 10)
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Modifications etc. (not altering text)
C64 S.31(3) restricted (26.11.1998 for specified purposes and otherwise 1.3.2000) by 1998 c. 41, s. 54(3),
Sch. 10 para. 5(1) (with s. 73); S.I. 1998/2750, art. 2(1); S.1. 2000/344, art. 2 Sch.
S. 31(3) amended (1.3.2000) by 1998 c. 41, ss. 54, 66(5), Sch. 10 Pt. I para. 5(1) (with s. 73); S.I.
2000/344, art. 2 Sch.

[**%32 Duty to refer merger of water or sewerage undertakings.

["*"Subject to sections 33 and 33A below,] it shall be the duty of the [***CMA to
make a reference to its chair for the constitution of a group under Schedule 4 to the
Enterprise and Regulatory Reform Act 2013 if the CMA believes] that it is or may
be the case—
(a) that arrangements are in progress which, if carried into effect, will result in a
merger of any two or more water enterprises; or
(b) that such a merger has taken place otherwise than as a result of the carrying
into effect of arrangements that have been the subject of a reference by virtue
of paragraph (a) above.]

Textual Amendments

F486 Ss. 32-35 substituted (29.12.2004) by Enterprise Act 2002 (c. 40), ss. 70(1), 279; S.1. 2004/3233, art.
2, Sch. (with transitional provisions and savings in arts. 3-5)

F487 Words in s. 32 substituted (18.12.2015) by Water Act 2014 (c. 21), ss. 14(1), 94(3); S.I. 2015/1938, art.
2(d)

F488 Words in s. 32 substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 85 (with art. 3)

[**33 Exclusion of small mergers from duty to make reference.

(1) The [***CMA] shall not make a merger reference under section 32 above in respect
of any actual or prospective merger of two or more water enterprises if it appears to
the ["*"CMA] —

(a) that the value of the turnover of the water enterprise being taken over does not
exceed or, as the case may be, would not exceed £10 million; or

(b) that the only water enterprises already belonging to the person making the
take over are enterprises each of which has a turnover the value of which does
not exceed or, as the case may be, would not exceed £10 million.

(2) For the purposes of subsection (1)(a) above, the value of the turnover of the water
enterprise being taken over shall be determined by taking the total value of the turnover
of the water enterprises ceasing to be distinct enterprises and deducting—

(a) theturnover of any water enterprise continuing to be carried on under the same
ownership and control; or

(b) if there is no water enterprise continuing to be carried on under the same
ownership and control, the turnover which, of all the turnovers concerned, is
the turnover of the highest value.

(3) For the purposes of subsection (1)(b) above—
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(a) every water enterprise ceasing to be a distinct enterprise and whose turnover
is to be deducted by virtue of subsection (2)(a) or (b) above shall be treated
as a water enterprise belonging to the person making the take over; and

(b) water enterprises shall be treated as separate enterprises so far as they are
carried on by different companies holding appointments under Chapter 1 of
this Part.

(4) For the purposes of this section the turnover of a water enterprise shall be determined
in accordance with such provisions as may be specified in regulations made by the
Secretary of State.

(5) Regulations under subsection (4) above may, in particular, make provision as to—
(a) the amounts which are, or which are not, to be treated as comprising an
enterprise’s turnover; and
(b) the date or dates by reference to which an enterprise’s turnover is to be
determined.

(6) Regulations under subsection (4) above may, in particular, make provision enabling
the Secretary of State or the [***"CMA] to determine matters of a description specified
in the regulations (including any of the matters mentioned in paragraphs (a) and (b)
of subsection (5) above).

[*2(6A) The CMA must—
(a) keep under review the conditions set out in subsection (1)(a) and (b), and
(b) from time to time advise the Secretary of State as to whether the conditions
in subsection (1)(a) and (b), and the sums mentioned in those paragraphs, are
still appropriate. |

(7) The Secretary of State may by regulations amend subsection (1) above so as—
(a) to alter the sum for the time being mentioned in paragraph (a) of that
subsection or otherwise to modify the condition set out in that paragraph; or
(b) to alter the sum for the time being mentioned in paragraph (b) of that
subsection or otherwise to modify the condition set out in that paragraph.

(8) Regulations under subsection (7) above—
(a) shall not make any modifications in relation to mergers on or before the
coming into force of the regulations; and
(b) may, in particular, include supplemental, consequential or transitional
provision amending or repealing any provision of this section.

(9) References in this section to enterprises being carried on under the same ownership
and control shall be construed in accordance with Part 3 of the 2002 Act.]

Textual Amendments

F489 Ss. 32-35 substituted (29.12.2004) by Enterprise Act 2002 (c. 40), ss. 70(1), 279; S.1. 2004/3233, art.
2, Sch. (with transitional provisions and savings in arts. 3-5)

F490 Word in s. 33(1) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 86 (with art. 3)

F491 Word in s. 33(6) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 86 (with art. 3)
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F492 S.33(6A) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 15, 94(2)(c)

["***33A Exceptions to duty to make reference

(1) The CMA may decide not to make a merger reference under section 32 as regards a
case falling within section 32(a) if it believes that—

(a) the arrangements concerned are not sufficiently far advanced, or are not
sufficiently likely to proceed, to justify the making of a merger reference;

(b) the prospective merger is not likely to prejudice the ability of the Authority, in
carrying out its functions by virtue of this Act, to make comparisons between
water enterprises; or

(c) the prospective merger is likely to prejudice that ability, but the prejudice in
question is outweighed by relevant customer benefits relating to the merger.

(2) The CMA may decide not to make a merger reference under section 32 as regards a
case falling within section 32(b) if it believes that—

(a) the merger has not prejudiced and is not likely to prejudice the ability of
the Authority, in carrying out its functions by virtue of this Act, to make
comparisons between water enterprises; or

(b) the merger has prejudiced or is likely to prejudice that ability, but the prejudice
in question is outweighed by relevant customer benefits relating to the merger.

(3) Before forming a view as to the matters in subsection (1)(b) or (c) or (2)(a) or (b),
the CMA must—

(a) request the Authority to give an opinion under section 33B, and
(b) consider that opinion.

(4) The CMA may not make a merger reference under section 32 if—

(a) it is considering whether to accept an undertaking under section 33D instead
of making such a reference; or

(b) it is prevented by section 74 of the Enterprise Act 2002 (effect of accepting
an undertaking in lieu), in a case where that section as applied by paragraph
1 of Schedule 4ZA may have effect to prevent such a merger reference.

(5) In this section “relevant customer benefit” has the meaning given by paragraph 7 of
Schedule 4ZA.

Textual Amendments
F493 Ss. 33A-33C inserted (6.4.2015 for the insertion of s. 33C, 18.12.2015 in so far as not already in force)
by Water Act 2014 (c. 21), ss. 14(2), 94(3); S.1. 2015/773, art. 2(2)(a); S.I. 2015/1938, art. 2(d)

33B Opinion of the Authority

(1) Where the CMA makes a request under section 33A(3), the Authority must give its
opinion on—
(a) whether and to what extent the actual or prospective merger has prejudiced
or is likely to prejudice the Authority's ability, in carrying out its functions by
virtue of this Act, to make comparisons between water enterprises, and
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(b) where it forms the view that the actual or prospective merger has prejudiced
or is likely to prejudice that ability, whether the prejudice in question is
outweighed by any relevant customer benefits relating to the merger.

(2) In forming an opinion on the matters in subsection (1), the Authority must apply the
methods set out in the statement under section 33C that has effect when the request
under section 33A(3) is made.

(3) In this section “relevant customer benefit” has the meaning given by paragraph 7 of
Schedule 4ZA, except that references in paragraph 7 to what the CMA believes are to
be read for the purposes of this section as references to what the Authority believes.

Textual Amendments
F493 Ss. 33A-33C inserted (6.4.2015 for the insertion of s. 33C, 18.12.2015 in so far as not already in force)
by Water Act 2014 (c. 21), ss. 14(2), 94(3); S.I. 2015/773, art. 2(2)(a); S.I. 2015/1938, art. 2(d)

33C Statement of methods

(1) The Authority must prepare and keep under review a statement of the methods to be
applied in forming an opinion on the matters in section 33B(1).

(2) The statement must in particular set out—

(a) the criteria to be used for assessing the effect of any particular water enterprise
ceasing to be a distinct enterprise on the Authority's ability, in carrying
out its functions by virtue of this Act, to make comparisons between water
enterprises;

(b) the relative weight to be given to the criteria.

(3) Before preparing or altering the statement, the Authority must consult—
(a) the Secretary of State,
(b) the Welsh Ministers,
(c) the CMA, and
(d) relevant undertakers.

(4) The Authority must from time to time publish the statement as it has effect for the
time being. |

Textual Amendments
F493 Ss. 33A-33C inserted (6.4.2015 for the insertion of s. 33C, 18.12.2015 in so far as not already in force)
by Water Act 2014 (c. 21), ss. 14(2), 94(3); S.I. 2015/773, art. 2(2)(a); S.I. 2015/1938, art. 2(d)

[F*33D Undertakings in lieu of a merger reference

(1) If the CMA considers that it is under a duty to make a merger reference under
section 32, it may instead of making such a reference accept undertakings to take
such action as it thinks appropriate from such of the parties concerned in the actual or
prospective merger as it considers appropriate.

(2) The power under subsection (1) is to be exercised for the purpose of remedying,
mitigating or preventing the prejudicial effect on the Authority's ability, in carrying
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out its functions by virtue of this Act, to make comparisons between water enterprises
that the actual or prospective merger has had, may have had or may be likely to have.

(3) In forming a view for the purposes of subsection (1) as to whether it is under a duty
to make a merger reference under section 32, the CMA—
(a) is to disregard the effect of section 33A(4)(a), but

(b) s to take into account the powers under section 33A(1) and (2) to decide not
to make a merger reference.

(4) In proceeding under subsection (1), the CMA must, in particular, have regard to the
need to achieve as comprehensive a solution as is reasonable and practicable to the
prejudicial effect on the Authority's ability, in carrying out its functions by virtue of
this Act, to make comparisons between water enterprises.

(5) In proceeding under subsection (1), the CMA may, in particular, have regard to the
effect of any action on any relevant customer benefits in relation to the actual or
prospective merger.

(6) Before deciding whether or not to accept an undertaking under this section, the CMA
must—

(a) request the Authority to give its opinion on the effect of the undertakings
offered, and

(b) consider the Authority's opinion.

(7) Where the CMA makes a request under subsection (6), the Authority must give its
opinion on the effect of the undertakings offered.

(8) An undertaking under this section—
(a) comes into force when accepted;
(b) may be varied or superseded by another undertaking under this section;
(c) may be released by the CMA.

(9) An undertaking under this section ceases to be in force if an order under section 75 or
76 of the Enterprise Act 2002 (powers to make an order where an undertaking is not
fulfilled) is made, in a case where that provision of the Enterprise Act 2002 as applied
by paragraph 1 of Schedule 4ZA may have effect in relation to such an undertaking.

(10) The CMA must consider any representations received by it in relation to varying or
releasing an undertaking under this section as soon as reasonably practicable.

(11) In this section “relevant customer benefit” has the meaning given by paragraph 7 of
Schedule 4ZA, except that references in paragraph 7 to what the CMA believes are to
be read for the purposes of subsection (7) as references to what the Authority believes.]

Textual Amendments
F494 S. 33D inserted (18.12.2015) by Water Act 2014 (c. 21), ss. 14(3), 94(3); S.I. 2015/1938, art. 2(d)

[*°34 Application of provisions of Enterprise Act 2002

The provisions of Schedule 4ZA to this Act shall have effect with respect to mergers
of water enterprises. |
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Textual Amendments
F495 Ss. 32-35 substituted (29.12.2004) by Enterprise Act 2002 (c. 40), ss. 70(1), 279; S.1. 2004/3233, art.
2, Sch. (with transitional provisions and savings in arts. 3-5)

[*°35 Construction of merger provisions.

(1) In this Chapter (including Schedule 4ZA)—
“enterprise” has the same meaning as in Part 3 of the 2002 Act; and

“water enterprise” means an enterprise carried on by a [**’relevant
undertaker].

(2) References in this Chapter (including Schedule 4ZA), in relation to any two or more
enterprises, to the merger of those enterprises are references to those enterprises
ceasing, within the meaning of Part 3 of the 2002 Act, to be distinct enterprises; and
sections 27 and 29 of that Act and any provision made under section 34 of that Act
(time at which enterprises cease to be distinct) shall have effect for the purposes of this
Chapter (including Schedule 4ZA) as they have effect for the purposes of that Part.

(3) Nothing in sections 32 to 34 above (including Schedule 4ZA) shall prejudice any
power of the [**CMA] or the Secretary of State, in a case in which, or to any extent
to which, the [*”*CMA] is not required to make a reference under section 32 above, to
make a reference under Part 3 of the 2002 Act in respect of any actual or prospective
merger of two or more water enterprises.

(4) Where two or more enterprises have merged or will merge as part of transactions or
arrangements which also involve an actual or prospective merger of two or more water
enterprises, Part 3 of the 2002 Act shall apply in relation to the actual or prospective
merger of the enterprises concerned excluding the water enterprises; and references in
that Part to the creation of a relevant merger situation shall be construed accordingly.

(5) Subject to subsections (3) and (4), Part 3 of the 2002 Act shall not apply in a case in
which the [*”CMA] is required to make a reference under section 32 above except
as applied by virtue of Schedule 4ZA.]

Textual Amendments

F496 Ss. 32-35 substituted (29.12.2004) by Enterprise Act 2002 (c. 40), ss. 70(1), 279; S.1. 2004/3233, art.
2, Sch. (with transitional provisions and savings in arts. 3-5)

F497 S. 35(1): words in definition of "water enterprise" substituted (29.12.2004) by Water Act 2003 (c. 37),
ss. 101(1), 105(3), Sch. 7 para. 27(2); S.I. 2004/2528, art. 3 (with savings in art. 4)

F498 Word in s. 35(3) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 87 (with art. 3)

F499 Word in s. 35(5) substituted (1.4.2014) by The Enterprise and Regulatory Reform Act 2013
(Competition) (Consequential, Transitional and Saving Provisions) Order 2014 (S.1. 2014/892), art.
1(1), Sch. 1 para. 87 (with art. 3)
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[P""Disclosure of arrangements for remuneration

Textual Amendments
F500 S. 35A and preceding cross-heading inserted (1.10.2004) by Water Act 2003 (c. 37), ss. 50, 105(3); S.I.
2004/2528, art. 2(g)

35A Remuneration and standards of performance

(1) This section applies to any company holding an appointment under Chapter 1 of this
Part.

(2) As soon as reasonably practicable after the end of each financial year of the company
it must make a statement to the Authority—

(a) disclosing whether or not remuneration has been paid or become due during
that financial year to the directors of the company as a result of arrangements
falling within subsection (3) below; and

(b) where such remuneration has been paid or become due, describing the
arrangements and the remuneration.

(3) Arrangements fall within this subsection if they are arrangements for linking the
remuneration of the directors of the company to standards of performance in
connection with the carrying out by the company of the functions of a relevant
undertaker.

(4) A description under subsection (2)(b) above must include in particular—
(a) a statement of when the arrangements were made;
(b) adescription of the standards of performance in question;

(¢) an explanation of the means by which the standards of performance are
assessed; and

(d) an explanation of how the remuneration was calculated.

(5) The statement required by subsection (2) above must also state—

(a) whether or not there are in force in respect of the financial year during which
the statement is made arrangements falling within subsection (3) above; or

(b) if not, whether the company intends that such arrangements will be in force
at some time during that financial year,

and if there are, or it is intended that there will be, such arrangements in force the
statement must describe those arrangements.

(6) A description under subsection (5) above must—

(a) include in particular the matters listed in subsection (4)(a), (b) and (c) above;
and

(b) where the arrangements described are different from any arrangements
described under subsection (2)(b) above, state the likely effect of those
differences on the remuneration of each director of the company.

(7) The statement required by subsection (2) above must be made to the Authority in such
manner as may be required by the Authority.

(8) The statement required by subsection (2) above—
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(a) must be published by the company making the statement in such manner as it
reasonably considers will secure adequate publicity for it; and

(b) may be published by the Authority in such manner as it may consider
appropriate.

(9) The duty of a company under this section applies in respect of any person who has at
any time been a director of the company.

(10) In this section—
“remuneration” in relation to a director of a company—

(a) means any form of payment, consideration or other benefit (including
pension benefit), paid or due to or in respect of the director; and

(b) includes remuneration in respect of any of his services while a director
of the company;

“standards of performance”, in relation to any company, include any
standards which are—

(a) set by or under any conditions of the company’s appointment under
Chapter 1 of this Part;

(b) contained in or prescribed by regulations made under section 38(1)(b) or
(2) or section 95(1)(b) or (2) below; or

(c) set or agreed to by the company.

(11) Any requirement imposed by this section shall be treated as a statutory requirement
enforceable under section 18 above by the Authority.]

Modifications etc. (not altering text)
C65 S.35A applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.1. 2013/1582), reg. 1(1)(b), Sch. 1 para. 9 (with

reg. 1(1)(c))

CHAPTER IV

INTERPRETATION OF PART II

36 Interpretation of Part II.

(1) In this Part—
[*""“the 1973 Act” means the ™'*Fair Trading Act 1973; and]
“the 1980 Act” means the ""'Competition Act 1980.
[***“the 2002 Act” means the Enterprise Act 2002;]

(2) References in this Part to an appointment or variation replacing a company as a
relevant undertaker are references to the following, that is to say—

(a) the appointment of a company to be the water undertaker or sewerage
undertaker for any area which is or includes the whole or any part of any area
for which another company already holds an appointment as water undertaker
or, as the case may be, sewerage undertaker; or

(b) a variation by virtue of which the area for which a company holds an
appointment under Chapter I of this Part is modified so as to include the
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whole or any part of an area for which another company already holds an
appointment as water undertaker or, as the case may be, sewerage undertaker.

(3) For the purposes of this Part premises in a part of an area are served by a company
holding an appointment under Chapter I of this Part—

(a) in relation to an appointment or variation by virtue of which that company
would be replaced as the water undertaker for that part of that area, if those
premises—

(i) are supplied with water by means of a connection with a distribution
main of that company; or

(b) in relation to an appointment or variation by virtue of which that company
would be replaced as the sewerage undertaker for that part of that area, if those
premises—

(1) are drained by means of a relevant sewer |
BGEY

(4) In this section—
“distribution main” means a water main that is not a trunk main; and

[**“relevant sewer or drain”, in relation to any appointment or variation
which would replace a company as a sewerage undertaker, means any of the
following, that is to say—

(a) apublic sewer or lateral drain vested in that company;

(b) a sewer or lateral drain in relation to which that company has made a
declaration of vesting under section 102 below which has not yet taken
effect;

(c) a sewer or lateral drain in relation to which that company has entered
into an agreement under section 104 below.]

F%or drain] ; or

Textual Amendments

F501 Words in s. 36(1) ceased to have effect (29.12.2004) and repealed (prosp.) by Enterprise Act 2002
(c. 40), ss. 168(9), 278, 279, Sch. 9 para. 8(a), Sch. 26; S.1. 2004/3233, art. 2, Sch. (with arts. 3-5)

F502 Words in s. 36(1) inserted (20.6.2003) by Enterprise Act 2002 (c. 40), ss. 168(9), 279, Sch. 9 para.
8(b); S.I. 2003/1397, art. 2(1), Sch.

F503 S. 36(3)(a)(ii) repealed (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), ss. 40(5)(a),
56(7), Sch. 2; Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art.
3, Sch. Pt. 1

F504 Words in s. 36(3)(b)(i) inserted (28.5.2004) by Water Act 2003 (c. 37), ss. 97(2)(a), 105(3); S.I.
2004/641, art. 4(b) (with art. 6, Sch. 3)

F505 S. 36(3)(b)(ii) repealed (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), ss. 40(5)
(b), 56(7), Sch.2; Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992,
art. 3, Sch. Pt.I

F506 S. 36(4): definition substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 97(2)(b), 105(3); S.I.
2004/641, art. 4(b) (with art. 6, Sch. 3)

Marginal Citations
M10 1973 c. 41.
M11 1980 c. 21.
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[PART 2A

REGULATION OF PROVISION OF INFRASTRUCTURE

Textual Amendments
F507 Pt. 2A inserted (1.10.2010 for specified purposes) by Flood and Water Management Act 2010 (c. 29),
ss. 35(1), 49(3) (with s. 49(1)(6)); S.I. 2010/2169, art. 4, Sch.

36A Regulations

(1) The Minister may make regulations about the provision of infrastructure for the use
of water undertakers or sewerage undertakers.

(2) The regulations may in particular—
(a) confer regulatory functions on the Authority;
(b) apply provisions of Part 2 with or without modification;
(c) make provision similar to a provision of Part 2.

(3) The regulations must specify the activities to which they apply; in particular, the
regulations may—

(a) apply to designing, constructing, owning and operating infrastructure, and
(b) define “infrastructure”.

(4) The regulations—

(a) may make provision only in relation to projects or works that in the Minister's
opinion are of a size or complexity that threatens the undertaker's ability to
provide services for its customers, and

(b) in conferring powers, must restrict them to projects or works that, in the
opinion of the person exercising the power, are of a size or complexity that
threatens the undertaker's ability to provide services for its customers.

(5) Sections 36B to 36D and 36F specify other kinds of provision that the regulations
may make; and in those sections “infrastructure project” means a project, or part of a
project, in connection with any of the things specified in subsection (3)(a).

36B Tendering

(1) Regulations under section 36 A may—
(a) allow the Minister to specify one or more infrastructure projects which must
be put out to tender;
(b) allow the Authority to specify one or more infrastructure projects which must
be put out to tender;

(c) allow the Minister to delegate the power under paragraph (a) to the Authority.

(2) The regulations must prohibit a water undertaker or sewerage undertaker from
undertaking an infrastructure project which is to be put out to tender in accordance
with the regulations.

(3) But the regulations may permit or require a water or sewerage undertaker to undertake
preparatory work of a specified kind or for a specified purpose.
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(4) The regulations must make provision about the extent to which companies associated
with a water undertaker or sewerage undertaker (as defined by the regulations) are
permitted to bid in a tender process.

(5) The regulations must specify the procedure to be followed in a tender process; in
particular, the regulations—

(a) may require the undertaker to consult the Authority or the Minister about the
terms on which an infrastructure project is put out to tender;

(b) may specify factors to be taken into account in considering bids;

(c) must provide for the water or sewerage undertaker responsible for the tender
process to determine which bid to accept (if any).

36C Criteria for tendering

(1) Regulations under section 36A must specify criteria to be used by the Minister or the
Authority in determining whether to exercise a power by virtue of section 36B(1).

(2) The regulations may—

(a) provide that the Authority must consult the Minister before exercising a power
by virtue of section 36B(1);

(b) require the Authority to publish guidance to be followed by it in determining
whether to exercise a power by virtue of section 36B(1).

36D Designation as an infrastructure provider

(1) Regulations under section 36A may enable the Minister or the Authority to designate
as an “infrastructure provider” a person who appears to the Minister or Authority to
be wholly or partly responsible for an infrastructure project that was put out to tender
in accordance with regulations by virtue of section 36B.

(2) The regulations may—

(a) confer powers and impose duties on designated infrastructure providers
(including any power or duty that is the same as or similar to a power or duty
conferred or imposed under or by virtue of this Act on water or sewerage
undertakers),

(b) confer powers and impose duties on the Authority, the Minister or any other
body with public functions (including any power or duty that is the same as
or similar to a power or duty conferred or imposed under or by virtue of this
Act in respect of water or sewerage undertakers),

(c) relieve water or sewerage undertakers of specified duties to a specified extent,
(d) provide for designation to be conditional,

(e) provide, or enable the provision of, limits (by reference to place, time or
otherwise) on powers and duties conferred under paragraph (a),

(f) include provision about enforcement of powers, duties, conditions and
limitations, and

(g) include provision for variation or revocation of designation.

36E Ministerial responsibility

(1) In this Part “the Minister” means—
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(a) the Secretary of State, in relation to infrastructure which is provided or to be
provided for the use of one or more English undertakers,

(b) the Welsh Ministers, in relation to infrastructure which is provided or to be
provided for the use of one or more Welsh undertakers, and

(c) the Secretary of State and the Welsh Ministers acting jointly in relation to
infrastructure which is provided or to be provided for the use of one or more
English undertakers and one or more Welsh undertakers.

(2) In this section and section 36F—

(a) “an English undertaker” means a water undertaker or sewerage undertaker
whose area is wholly or mainly in England, and

(b) “a Welsh undertaker” means a water undertaker or sewerage undertaker whose
area is wholly or mainly in Wales.

36F Cross-border infrastructure projects

(1) Regulations under section 36 A may make provision about cross-border infrastructure
projects.

(2) In this section “cross-border infrastructure project” means an infrastructure project
which—
(a) relates to infrastructure in Wales which is for the use of an English undertaker,
or
(b) relates to infrastructure in England which is for the use of a Welsh undertaker.

(3) Regulations made by the Secretary of State about cross-border infrastructure
projects—
(a) may confer functions on the Welsh Ministers, and

(b) must require the Secretary of State or the Authority to consult the Welsh
Ministers before exercising any power under section 36B(1) to specify
projects which must be put out to tender.

(4) Regulations made by the Welsh Ministers about cross-border infrastructure projects—
(a) may confer functions on the Secretary of State, and

(b) must require the Welsh Ministers or the Authority to consult the Secretary of
State before exercising any power under section 36B(1) to specify projects
which must be put out to tender.

36G Regulations: procedure

(1) Regulations under section 36A may not be made unless a draft has been laid before
and approved by resolution of—

(a) each House of Parliament, in the case of regulations made by the Secretary
of State,

(b) the National Assembly for Wales, in the case of regulations made by the Welsh
Ministers, or

(c) each House of Parliament and the National Assembly for Wales, in the case
of regulations made by the Secretary of State and the Welsh Ministers acting
jointly.

(2) Before laying a draft under subsection (1) the Minister must consult persons who in
the Minister's opinion represent interests likely to be affected by the regulations.



134 Water Industry Act 1991 (c. 56)
Part 11l - WATER SUPPLY
chapter I — GENERAL DUTIES OF WATER UNDERTAKERS etc
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(3) Section 213 applies to regulations made by the Welsh Ministers under section 36A as
it applies to regulations made by the Secretary of State.|

PART III

WATER SUPPLY

Modifications etc. (not altering text)

C66 Part III: definition of "consumer" applied (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130),
ss. 176(7), 225(2).

C67 Part III: definition of "water fittings" applied (01.12.1991) by Statutory Water Companies Act 1991
(c. 58, SIF 130), ss. 15(1), 17(2).

C68 Pt. 3 modified (E.) (24.3.2011) by The Hull and Goole Port Health Authority Order 2011 (S.1.
2011/939), arts. 1(1), 9, Sch. 2

C69 Pt. 3 functions transferred and modified (14.6.2016) by The River Tees Port Health Authority Order
2016 (S.1. 2016/644), arts. 1(1), 9, Sch. 2

C70 Pt. 3: functions etc. assigned to the port health authority and modified (31.3.2017) by The Weymouth
Port Health Authority Order 2017 (S.1. 2017/558), arts. 1(1), 9, Sch. 2 (with art. 9(3))

CHAPTER I

GENERAL DUTIES OF WATER UNDERTAKERS [F"ET(]

Textual Amendments
F508 Word in Pt. 3 Ch. 1 heading inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 46;
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

37 General duty to maintain water supply system etc.

(1) It shall be the duty of every water undertaker to develop and maintain an efficient
and economical system of water supply within its area and to ensure that all such
arrangements have been made—

(a) for providing supplies of water to premises in that area and for making such
supplies available to persons who demand them; and
(b) for maintaining, improving and extending the water undertaker’s water mains
and other pipes,
as are necessary for securing that the undertaker is and continues to be able to meet
its obligations under this Part.

(2) The duty of a water undertaker under this section shall be enforceable under section 18
above—

(a) by the Secretary of State; or

(b) with the consent of or in accordance with a general authorisation given by the
Secretary of State, by the Director.
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(3) The obligations imposed on a water undertaker by the following Chapters of this Part,
and the remedies available in respect of contraventions of those obligations, shall be
in addition to any duty imposed or remedy available by virtue of any provision of
this section or section 38 below and shall not be in any way qualified by any such
provision.

Modifications etc. (not altering text)
C71 S.37saved (01.12.1991) by Water Resources Act 1991 (c. 57, SIF 130), ss. 19(2), 225(2).
C72 S. 37 applied (with modifications) (28.6.2013) by The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 (S.I. 2013/1582), reg. 1(1)(b), Sch. 1 para. 10(1)
(with reg. 1(1)(c))

["37A Water resources management plans: preparation and review

F510

(1) It shall be the duty of each water undertaker to prepare [, publish] and maintain a

water resources management plan.

(2) A water resources management plan is a plan for how the water undertaker will
manage and develop water resources so as to be able, and continue to be able, to meet
its obligations under this Part.

(3) A water resources management plan shall address in particular—

(a) the water undertaker’s estimate of the quantities of water required to meet
those obligations;

(b) the measures which the water undertaker intends to take or continue for the
purpose set out in subsection (2) above (also taking into account for that
purpose the introduction of water into the undertaker’s supply system by or
on behalf of [**"'water supply licensees]);

(c) the likely sequence and timing for implementing those measures; and

(d) such other matters as the Secretary of State may specify in directions

[*"*(and see also section 37AA).]

(4) The procedure for preparing [***and publishing] a water resources management plan

(including a revised plan) is set out in section 37B below.

(5) Before each anniversary of the date when its plan (or revised plan) was last published,
the water undertaker shall —
(a) review its plan; and
(b) send a statement of the conclusions of its review to the Secretary of State.

"1and publish] a revised plan in each of the

(6) The water undertaker shall prepare [
following cases—
(a) following conclusion of its annual review, if the review indicated a material
change of circumstances;
(b) ifdirected to do so by the Secretary of State;

(c) in any event, not later than the end of the period of five years beginning with
the date when the plan (or revised plan) was last published,

and shall follow the procedure in section 37B below (whether or not the revised plan
prepared by the undertaker includes any proposed alterations to the previous plan).
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(7) The Secretary of State may give directions specifying—
(a) the form which a water resources management plan must take;
(b) the planning period to which a water resources management plan must relate.

(8) Before preparing its water resources management plan (including a revised plan), the
water undertaker shall consult—

(a) the Environment Agency|
resources in England;]

[ the NRBW, if the plan (or revised plan) would affect water resources in
F1%aa)  Wales;]

(b) the Authority;
(c) the Secretary of State; and

(d) any [®"water supply licensee] which supplies water to premises in the
undertaker’s area via the undertaker’s supply system.

F313 if the plan (or revised plan) would affect water

[*'%(9) Before giving a direction under subsection (6)(b), the Secretary of State shall consult—

(a) the Environment Agency, if the revised plan would affect water resources in
England, and

(b) the NRBW, if the revised plan would affect water resources in Wales.

(9A) Before giving a direction under subsection (6)(b), the Welsh Ministers shall consult—
(a) the NRBW, if the revised plan would affect water resources in Wales, and

(b) the Environment Agency, if the revised plan would affect water resources in
England.]

(10) In this section, in relation to a water resources management plan, “published” means
published in accordance with section 37B(8)(a) below.

Textual Amendments

F509 Ss.37A-37D inserted (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2006 for specified provisions and further purposes and 1.4.2007 otherwise) by Water Act 2003
(c. 37), ss. 62, 105(3); S.I. 2004/2528, art. 2(j) (with art. 4); S.I. 2005/2714, art. 2(i) (with Sch. paras.
6, 8); S.I. 2006/984, art. 2(q) (with art. 3, Sch.); S.I. 2007/1021, art. 2(a)

F510 Word in s. 37A(1) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(2)(a), 94(2)(g)

F511 Words in s. 37A(3)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 47(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F512 Words in s. 37A(3) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 27(2), 94(2)(g)

F513 Words in s. 37A(4) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(2)(b), 94(2)(g)

F514 Words in s. 37A(6) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(2)(c), 94(2)(g)

F515 Words in s. 37A(8)(a) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order
2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 229(2)(a) (with Sch. 7)

F516 S.37A(8)(aa) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order 2013
(S.I 2013/755), art. 1(2), Sch. 2 para. 229(2)(b) (with Sch. 7)

F517 Words in s. 37A(8)(d) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 47(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F518 S. 37A(9)(9A) substituted for s. 37A(9) (1.4.2013) by The Natural Resources Body for Wales
(Functions) Order 2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 229(3) (with Sch. 7)
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Modifications etc. (not altering text)
C73 Ss. 37A-37D modified (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2007 otherwise) by S.I. 1999/672, Sch. 2 (as amended by Water Act 2003 (c. 37), ss. 100(3)
(7), 105(3); S.1. 2004/2528, art. 2(s) (with savings in art. 4); S.I1. 2005/2714, art. 2(k) (with Sch. 2
para. 8); S.I. 2007/1021, art. 2(c)

Water resources management plans for England: resilience
F519

(1) The Secretary of State may give a direction about the basis on which a water resources
management plan for England is to be prepared.

(2) A direction under this section may be given only where the Secretary of State considers
it appropriate to do so with a view to securing that a water undertaker is able to meet
the need for the supply of water to consumers in particular circumstances.

(3) A direction under this section may, in particular, require a plan to be prepared on the
basis of a specified assumption, including—
(a) anassumption as to whether, and how often, specified circumstances are likely
to arise;

(b) an assumption that a specified power would or would not be exercised by the
water undertaker or another person in specified circumstances.

(4) Before giving a direction under this section, the Secretary of State must consult—
(a) the Authority,
(b) the Welsh Ministers,
(c) each water undertaker to which the direction would apply,
(d) the Environment Agency,
(e) the NRBW, and
(f) such other persons as the Secretary of State considers appropriate.

(5) In this section—
“specified” means specified in a direction under this section;
“water resources management plan for England” means a water resources
management plan prepared by a water undertaker whose area is wholly or
mainly in England.]

Textual Amendments
F509 Ss. 37A-37D inserted (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2006 for specified provisions and further purposes and 1.4.2007 otherwise) by Water Act 2003
(c. 37), ss. 62, 105(3); S.I. 2004/2528, art. 2(j) (with art. 4); S.I. 2005/2714, art. 2(i) (with Sch. paras.
6, 8); S.1. 2006/984, art. 2(q) (with art. 3, Sch.); S.I. 2007/1021, art. 2(a)
F519 S.37AA inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 27(3), 94(2)(g)

37B Water resources management plans: publication and representations

(1) A water undertaker shall—
(a) send a draft water resources management plan to the Secretary of State;
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(b) state whether it appears to the undertaker that any information contained in
that plan is or might be commercially confidential (as regards itself or another
person); and

(c) give the Secretary of State the name of each such other person and his address
for service of a notice under subsection (2)(a) below.

(2) If the water undertaker states that it so appears in relation to any such information,
the Secretary of State shall—

(a) if the person to whom or to whose business the information relates is not the
water undertaker, give that person notice that the information is included in
a draft water resources management plan and, unless subsection (10) below
applies, is required to be published under this section; and
(b) give each person (including the water undertaker) to whom any such
information relates a reasonable opportunity—
(i) of objecting to the publication of the information relating to him on
the ground that it is commercially confidential; and

(i1) of making representations to the Secretary of State for the purpose of
justifying any such objection,
and shall determine, taking any objections and representations under paragraph (b)
into account, whether the information is or is not commercially confidential.

(3) A water undertaker shall—

(a) (subject to subsection (10) below) publish the draft water resources
management plan in the prescribed way or, if no way is prescribed, in a way
calculated to bring it to the attention of persons likely to be affected by it;

(b) publish with it a statement—

(1) whether any information has been excluded from the published draft
plan by virtue of subsection (10) below and, if it has, the general
nature of that information; and

(i1) that any person may make representations in writing about the plan
to the Secretary of State before the end of a period specified in the
statement; and

(c) send a copy of the published draft plan and accompanying statement to such
persons (if any) as may be prescribed.

(4) The Secretary of State shall send to the water undertaker a copy of any representations
he receives following publication of the draft plan under subsection (3) above and shall
give it a reasonable period of time within which to comment on the representations.

(5) The Secretary of State may in regulations prescribe how such representations and any
comments by the water undertaker on them are to be dealt with.

(6) Regulations under subsection (5) above—

(a) may provide for the Secretary of State to cause an inquiry or other hearing to
be held in connection with the draft water resources management plan; and

(b) ifthey do so provide, may provide for subsections (2) to (5) of section 250 of
the Local Government Act 1972 (local inquiries: evidence and costs) to apply
with prescribed modifications to such an inquiry or hearing as they apply to
inquiries under that section.

(7) The Secretary of State may direct a water undertaker that its water resources
management plan must differ from the draft sent to him under subsection (1) above
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in ways specified in his direction, and (subject to subsection (9) below) it shall be the
duty of the water undertaker to comply with the direction.

(8) The water undertaker shall—

(a) (subject to subsection (10) below) publish the water resources management
plan in the prescribed way or, if no way is prescribed, in a way calculated to
bring it to the attention of persons likely to be affected by it; and

(b) publish with it a statement whether any information has been excluded from
the published plan by virtue of subsection (10) below and, if it has, the general
nature of that information.

(9) If the water undertaker considers that publishing a water resources management plan
complying with a direction under subsection (7) above would mean including in the
published plan any information (other than any information in relation to which the
Secretary of State has already made a determination under subsection (2) above) which
might be commercially confidential (as regards itself or another person)—

(a) the water undertaker shall send the Secretary of State a notice saying so,
and giving the Secretary of State the name of any such other person and his
address for service of a notice under subsection (2)(a) above as applied by
paragraph (b) below; and

(b) subsection (2) above shall apply in relation to that information as it applies in
relation to the information referred to there;

and the Secretary of State may either confirm his direction under subsection (7) above
(which is to be treated as a new direction under subsection (7)) or revoke the previous
such direction (or the previous one so treated) and give a new one.

(10) The published version of a draft water resources management plan published under
subsection (3)(a) above, and a water resources management plan published under
subsection (8)(a) above, shall exclude any information which the Secretary of State—

(a) has determined under subsection (2) above (or that subsection as applied by
subsection (9) above) is commercially confidential; or

(b) directs the water undertaker to exclude on the ground that it appears to him
that its publication would be contrary to the interests of national security.

(11) Any steps to be taken by a water undertaker under this section shall be completed by
such time or within such period as the Secretary of State may direct.

Textual Amendments
F509 Ss.37A-37D inserted (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2006 for specified provisions and further purposes and 1.4.2007 otherwise) by Water Act 2003
(c. 37), ss. 62, 105(3); S.I. 2004/2528, art. 2(j) (with art. 4); S.I1. 2005/2714, art. 2(i) (with Sch. paras.
6, 8); S.I. 2006/984, art. 2(q) (with art. 3, Sch.); S.I. 2007/1021, art. 2(a)

Modifications etc. (not altering text)
C74 Ss. 37A-37D modified (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2007 otherwise) by S.I. 1999/672, Sch. 2 (as amended by Water Act 2003 (c. 37), ss. 100(3)
(7), 105(3); S.1. 2004/2528, art. 2(s) (with savings in art. 4); S.I1. 2005/2714, art. 2(k) (with Sch. 2
para. 8); S.I1. 2007/1021, art. 2(c)
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37C Water resources management plans: provision of information

(1) It shall be the duty of each [****water supply licensee] to provide the water undertaker
with such information as the water undertaker may reasonably request for the purposes
of preparing or revising its water resources management plan.

(2) In the event of any dispute between a water undertaker and a [****water supply licensee]
as to the reasonableness of the water undertaker’s request under subsection (1) above,
either party may refer the matter for determination by the Secretary of State, and any
such determination shall be final.

(3) For the purposes of paragraph (b) of section 37B(1) above, the water undertaker shall
identify in its statement under that paragraph any information—

(a) provided by a [****water supply licensee] pursuant to subsection (1) above; and
(b) contained in the water undertaker’s draft water resources management plan,

which the [**water supply licensee] has (at the time of providing it to the water
undertaker) specifically identified as being, in the [***'water supply licensee's] opinion,
commercially confidential.

(4) The water undertaker shall not use any unpublished information save for the purpose
of facilitating the performance by it of any of the duties imposed on it by or under this
Act, any of the other consolidation Acts or the Water Act 1989.

(5) In subsection (4) above—
(a) “unpublished information” means confidential information which—

(i) is provided to the water undertaker by a [**"water supply licensee]
under this section;

(i1) relates to the affairs of any individual or to any particular business;
and

(iii) by virtue of section 37B above, is not published;
(b) “the other consolidation Acts” has the same meaning as in section 206 below.

Textual Amendments

F509 Ss.37A-37D inserted (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2006 for specified provisions and further purposes and 1.4.2007 otherwise) by Water Act 2003
(c. 37), ss. 62, 105(3); S.I. 2004/2528, art. 2(j) (with art. 4); S.I. 2005/2714, art. 2(i) (with Sch. paras.
6, 8); S.I. 2006/984, art. 2(q) (with art. 3, Sch.); S.I. 2007/1021, art. 2(a)

F520 Words in s. 37C substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 48(a); S.1.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F521 Words in s. 37C(3) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 48(b); S.1.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
C75 Ss.37A-37D modified (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2007 otherwise) by S.I. 1999/672, Sch. 2 (as amended by Water Act 2003 (c. 37), ss. 100(3)
(7), 105(3); S.I. 2004/2528, art. 2(s) (with savings in art. 4); S.I. 2005/2714, art. 2(k) (with Sch. 2
para. 8); S.1. 2007/1021, art. 2(c)

37D Water resources management plans: supplementary

(1) Directions given under section 37A [***, 37AA] or 37B above may be—
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(a) general directions applying to all water undertakers; or
(b) directions applying only to one or more water undertakers specified in the
directions,

and shall be given by an instrument in writing.

(2) It shall be the duty of each water undertaker to whom directions apply to comply with
the directions.

(3) The duties of—
(a) a water undertaker under sections 37A to 37C above and under this section;
and

(b) a["*water supply licensee] under section 37C above,
shall be enforceable by the Secretary of State under section 18 above.

[ The Minister may by order made by statutory instrument amend the period for the
524(4) time being specified in section 37A(6)(c).

(5) In subsection (4), “the Minister” means—
(a) the Secretary of State, in relation to an order applying to water undertakers
whose areas are wholly or mainly in England, and
(b) the Welsh Ministers, in relation to an order applying to water undertakers
whose areas are wholly or mainly in Wales.

(6) A statutory instrument containing an order made by the Secretary of State under
subsection (4) is subject to annulment in pursuance of a resolution of either House
of Parliament.

(7) A statutory instrument containing an order made by the Welsh Ministers under
subsection (4) is subject to annulment in pursuance of a resolution of the Assembly.

(8) Subsection (9) applies in relation to a statutory instrument containing both—
(a) an order made by the Secretary of State under subsection (4), and
(b) an order made by the Welsh Ministers under subsection (4).

(9) If in accordance with subsection (6) or (7) (negative resolution procedure)—

(a) either House of Parliament resolves that an address be presented to Her
Majesty praying that an instrument containing an order made by the Secretary
of State be annulled, or

(b) the Assembly resolves that an instrument containing an order made by the
Welsh Ministers be annulled,

the instrument is to have no further effect and Her Majesty may by Order in Council
revoke the instrument.]]

Textual Amendments

F509 Ss.37A-37D inserted (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2006 for specified provisions and further purposes and 1.4.2007 otherwise) by Water Act 2003
(c. 37), ss. 62, 105(3); S.I. 2004/2528, art. 2(j) (with art. 4); S.I. 2005/2714, art. 2(i) (with Sch. paras.
6, 8); S.I. 2006/984, art. 2(q) (with art. 3, Sch.); S.I. 2007/1021, art. 2(a)

F522 Word in s. 37D(1) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 27(4), 94(2)(g)

F523 Words in s. 37D(3)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 49; S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F524 S. 37D(4)-(9) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(3), 94(2)(g)
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Modifications etc. (not altering text)
C76 Ss.37A-37D modified (1.10.2004 for specified purposes and 1.10.2005 for further specified purposes
and 1.4.2007 otherwise) by S.I. 1999/672, Sch. 2 (as amended by Water Act 2003 (c. 37), ss. 100(3)
(7), 105(3); S.I. 2004/2528, art. 2(s) (with savings in art. 4); S.I. 2005/2714, art. 2(k) (with Sch. 2
para. 8); S.I. 2007/1021, art. 2(c)

38 Standards of performance in connection with water supply.

(1) For the purpose-
(a) of facilitating the determination of the extent to which breaches of the
obligations imposed by the following provisions of this Part are to amount to
breaches of the duty imposed by section 37 above; or

(b) of supplementing that duty by establishing overall standards of performance
in relation to that duty,

the Secretary of State may, in accordance with section 39 below, by regulations provide
for contraventions of such requirements as may be prescribed to be treated for the
purposes of this Act as breaches of that duty.

(2) The Secretary of State may, in accordance with section 39 below, by regulations
prescribe such standards of performance in connection with the provision of supplies
of water as, in his opinion, ought to be achieved in individual cases.

(3) Regulations under subsection (2) above may provide that if a water undertaker fails
to meet a prescribed standard it shall pay such amount as may be prescribed to any
person who is affected by the failure and is of a prescribed description.

(4) Without prejudice to the generality of the power conferred by subsection (2) above,
regulations under that subsection may—

(a) include in a standard of performance a requirement for a water undertaker,
in prescribed circumstances, to inform a person of his rights by virtue of any
such regulations;

(b) provide for any dispute under the regulations to be referred by either party to
the dispute to the Director;

(¢) make provision for the procedure to be followed in connection with any
such reference and for the Director’s determination on such a reference to be
enforceable in such manner as may be prescribed;

(d) prescribe circumstances in which a water undertaker is to be exempted from
requirements of the regulations.

33%[(5) Where the Director determines any dispute in accordance with regulations under this

section he shall, in such manner as may be specified in the regulations, give his reasons
for reaching his decision with respect to the dispute.]

Textual Amendments
F525 S.38(5) added (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 56(6), Sch. 1
para. 18; Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 , art. 3,
Sch. Pt.I
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[**%38Z Standards of performance in connection with the supply of water: water supply
licensees

(1) For the purpose of establishing overall standards of performance in connection
with the supply of water by water supply licensees in accordance with their retail
authorisations or restricted retail authorisations, the Minister may, in accordance with
section 39ZA, by regulations—

(a) impose requirements in connection with such supplies of water;
(b) provide for a requirement so imposed to be enforceable under section 18 by—
(i) the Minister, or
(i1) the Authority, with the consent of or in accordance with a general
authorisation given by the Secretary of State.

(2) The Minister may, in accordance with section 39ZA, by regulations prescribe such
standards of performance in connection with the provision of supplies of water as, in
the Minister's opinion, ought to be achieved in individual cases.

(3) Regulations under subsection (2) may provide that if a water supply licensee fails to
meet a prescribed standard the licensee must pay such amount as may be prescribed
to any person who—

(a) is affected by the failure, and
(b) is of a prescribed description.

(4) Without prejudice to the generality of the power conferred by subsection (2),
regulations under subsection (2) may—

(a) include in a standard of performance a requirement for a water supply licensee,
in prescribed circumstances, to inform a person of that person's rights by virtue
of any such regulations;

(b) provide for a dispute under the regulations to be referred by either party to
the dispute to the Authority;

(c) make provision for the procedure to be followed in connection with any such
reference and for the Authority's determination on such a reference to be
enforceable in such manner as may be prescribed;

(d) prescribe circumstances in which a water supply licensee is to be exempted
from requirements of the regulations.

(5) Where the Authority determines any dispute in accordance with regulations under this
section it must, in such manner as may be specified in the regulations, give its reasons
for reaching its decision with respect to the dispute.

(6) In this section—
“the Minister” means—
(a) the Secretary of State, in relation to supplies of water made in accordance
with a retail authorisation;
(b) the Welsh Ministers, in relation to supplies of water made in accordance
with a restricted retail authorisation;
“prescribed”” means prescribed by regulations made by the Minister.]

Textual Amendments
F526 S.38ZA inserted (1.11.2016) by Water Act 2014 (c. 21), ss. 29(1), 94(3); S.I. 2016/1007, art. 2(d)
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[38A  ™Information with respect to levels of performance.

(1) The Director shall from time to time collect information with respect to—
(a) the compensation paid by water undertakers under regulations under
section 38(2) above; "%...
[ the compensation paid by water supply licensees under regulations under
"(aa) section 38ZA(2); and]
(b) the levels of overall performance achieved by water undertakers [
supply licensees] in connection with the provision of water supplies.

530 water

(2) At such times as the Director may direct, each water undertaker shall give the
following information to the Director—

(a) asrespects each standard prescribed by regulations under section 38(2) above,
the number of cases in which compensation was paid and the aggregate
amount or value of that compensation; and

(b) as respects each standard established by regulations under section 38(1)(b)
above, such information with respect to the level of performance achieved by
the undertaker as may be so specified.

[ At such times as the Authority may direct, each water supply licensee is to give the
(2A) following information to the Authority—

(a) as respects each standard established by regulations under section 38ZA(1),
such information with respect to the level of performance achieved by the
licensee as may be specified in the direction;

(b) asrespects each standard prescribed by regulations under section 38ZA(2), the
number of cases in which compensation was paid and the aggregate amount
or value of that compensation.]

F531

[ The requirements in subsections (2) and (2A) are enforceable by the Authority under
532(3) section 18]

(4) The Director shall, at least once in every year, arrange for the publication, in such form
and in such manner as he considers appropriate, of such of the information collected
by or given to him under this section as it may appear to him expedient to give to
customers or potential customers of water undertakers [ or water supply licensees].

(5) In arranging for the publication of any such information the Director shall have regard
to the need for excluding, so far as practicable—
(a) any matter which relates to the affairs of an individual, where publication
of that matter would or might, in the opinion of the Director, seriously and
prejudicially affect the interests of that individual; and

(b) any matter which relates specifically to the affairs of a particular body of
persons, whether corporate or unincorporate, where publication of that matter
would or might, in the opinion of the Director, seriously and prejudicially
affect the interests of that body.]

Textual Amendments
F527 S. 38A inserted (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), 5.27; Competition
and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 3, Sch. Pt. I
F528 Word in s. 38A(1) repealed (1.11.2016) by Water Act 2014 (c. 21), ss. 29(3)(a), 94(3); S.I. 2016/1007,
art. 2(d)
F529 S.38A(aa) inserted (1.11.2016) by Water Act 2014 (c. 21), ss. 29(3)(b), 94(3); S.I. 2016/1007, art. 2(d)
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F530 Words in s. 38A(b) inserted (1.11.2016) by Water Act 2014 (c. 21), ss. 29(3)(c), 94(3); S.I. 2016/1007,
art. 2(d)

F531 S.38A(2A) inserted (1.11.2016) by Water Act 2014 (c. 21), ss. 29(4), 94(3); S.I. 2016/1007, art. 2(d)

F532 S. 38A(3) substituted (1.1.2015 for specified purposes, 1.11.2016 in so far as not already in force) by
Water Act 2014 (c. 21), ss. 29(5), 94(3); S.I. 2014/3320, art. 2(2)(a); S.I. 2016/1007, art. 2(d)

F533 Words in s. 38A(4) inserted (1.11.2016) by Water Act 2014 (c. 21), ss. 29(6), 94(3); S.I. 2016/1007,
art. 2(d)

[***38B Publication of statistical information about complaints

(1) It shall be the duty of the Council to publish, in such form and manner and with
such frequency as it thinks appropriate, such statistical information as it considers
appropriate relating to complaints made by consumers about any matter relating to
the activities of water undertakers or [ water supply licensees] and the handling of
such complaints.

(2) In subsection (1) above, “complaints” includes complaints made directly to water
undertakers or [***water supply licensees] (or anyone carrying on activities on their
behalf) and complaints to the Authority, the Council, the Assembly or the Secretary
of State.]

Textual Amendments
F534 S. 38B inserted (1.10.2005) by Water Act 2003 (c. 37), ss. 45(1), 105(3); S.I. 2005/2714, art. 2(e)
(with Sch. para. 8)
F535 Words in s. 38B(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 50(a); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
F536 Words in s. 38B(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 50(b); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

39 Procedure for regulations under section 38.
["*¥(A1) The Secretary of State may make regulations under section 38 above—
(a) on an application by the Authority, in accordance with subsections (1) to (3)
below; or
(b) otherwise than on such an application, in accordance with subsections (4) to
(8) below.]

(1) [**Where the Authority has made to the Secretary of State a written application
complying with subsection (2) below, the Secretary of State may make regulations
under section 38 above if—]

"¥[(b) the Secretary of State is satisfied that a copy of the application has been served
by the Director—
F540

(i) on every water undertaker specified in the application; ™. . .

(i1) on persons or bodies appearing to the Secretary of State to be
representative of persons likely to be affected by the regulations;]

(iii) on the Council; and
(iv) on such other persons or bodies as the Secretary of State may consider
appropriate;]

[F541


http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/29/3/c
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2016/1007
http://www.legislation.gov.uk/id/uksi/2016/1007/article/2/d
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/29/4
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2016/1007
http://www.legislation.gov.uk/id/uksi/2016/1007/article/2/d
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/29/5
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2014/3320
http://www.legislation.gov.uk/id/uksi/2014/3320/article/2/2/a
http://www.legislation.gov.uk/id/uksi/2016/1007
http://www.legislation.gov.uk/id/uksi/2016/1007/article/2/d
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/29/6
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2016/1007
http://www.legislation.gov.uk/id/uksi/2016/1007/article/2/d
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/45/1
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2005/2714
http://www.legislation.gov.uk/id/uksi/2005/2714/article/2/e
http://www.legislation.gov.uk/id/uksi/2005/2714/schedule/paragraph/8
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/50/a
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/k
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/50/b
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465
http://www.legislation.gov.uk/id/uksi/2016/465/article/2/m
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/1/paragraph/1/k
http://www.legislation.gov.uk/id/uksi/2016/465/schedule/2
http://www.legislation.gov.uk/id/uksi/2017/462

146 Water Industry Act 1991 (c. 56)
Part 11l - WATER SUPPLY
chapter I — GENERAL DUTIES OF WATER UNDERTAKERS etc
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(c) such period as the Secretary of State considers appropriate has been allowed
for the making—
(i) by the Director; and
(i1) by any affected water undertaker ["**or person or body on whom
a copy of the application has been served under paragraph [F**(b)]
above],

F542

of representations or objections with respect to the Director’s proposals and
any modifications proposed by the Secretary of State; and

(d) the Secretary of State has considered [*the summary mentioned in
subsection (2)(bb) below,] the Director’s reasons for his proposals and every
representation or objection which has been duly made with respect to those
proposals, or any proposed modifications of those proposals, and has not been
withdrawn.

F345[(1A) Before making an application to the Secretary of State under this section the Director

shall arrange for such research as he considers appropriate with a view to discovering
the views of a representative sample of persons likely to be affected and consider the
results.]

(2) An application made by the Director to the Secretary of State complies with this
subsection if it—

(a) sets out [ ""the Authority’s proposals for the making of] regulations under
section 38 above;

(b) specifies the water undertaker or undertakers in relation to which it is proposed
["**"the regulations] should apply

"8[(bb) is accompanied by a written summary of the results of the research carried out
in accordance with subsection (1A) above;] ; and

(c) summarises the Director’s reasons for his proposals.

F546

(3) The Secretary of State shall not make any regulations [**

Authority under this section] except where—

(a) the only provisions of the regulations are [~ those which in the opinion of
the Secretary of State give effect to the proposals set out in the Authority’s
application or to those proposals] with such modifications as the Secretary of
State considers appropriate; and

(b) each of the modifications (if any) of the Director’s proposals to which effect
is given by the regulations is a modification the proposal to make which has
been notified—

(i) to the Director;"™". . .

(i1) to any water undertaker appearing to the Secretary of State to be likely
to be affected by the modifications [****and

(iii) to any person or body on whom a copy of the Authority’s application
was served under subsection (1)(b) above.]

on an application by the

F550

[*(4) Where no such application as is mentioned in subsection (1) above has been made, the

Secretary of State may make regulations under section 38 above only if he considers—
(a) that the regulations will contribute towards the attainment of policies relating
to public health or the environment; or
(b) (if he does not consider that they will so contribute) that there are exceptional
reasons why it is otherwise in the public interest that the regulations should
be made.
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(5) Before making regulations under section 38 above by virtue of subsection (4) above,
the Secretary of State shall—

(a) give notice of his proposals;

(b) consider the results of the research carried out in accordance with
subsection (7) below; and

(c) consider every representation or objection with respect to the proposals which
has been duly made and not withdrawn.

(6) A notice under subsection (5)(a) above must—
(a) summarise the Secretary of State’s reasons for his proposals;
(b) specify the water undertaker or undertakers in relation to which it is proposed
the regulations should apply; and
(c) specity the period within which objections or representations with respect to
the proposals may be made.

(7) Before giving notice under subsection (5)(a) above the Secretary of State shall arrange
for such research as he considers appropriate with a view to discovering the views of
a representative sample of persons likely to be affected.

(8) A notice under subsection (5)(a) above shall be given by serving a copy on—

(a) the Authority;

(b) the Council;

(c) every water undertaker to which the regulations will apply;

(d) persons or bodies appearing to the Secretary of State to be representative of
persons likely to be affected by the regulations; and

(¢) such other persons or bodies as the Secretary of State may consider
appropriate.|

Textual Amendments

F537 S.39(Al) inserted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(2), 105(3); S.I. 2005/968, art. 2(h)
(with savings in art. 4, Sch. 1, 2)

F538 S. 39(1): words substituted (1.4.2005) for para. (a) and preceding words by virtue of Water Act 2003
(c. 37), ss. 41(3)(a), 105(3); S.I. 2005/968, art. 2(h) (with savings in art. 4, Sch. 1, 2)

F539 S. 39(1)(b) substituted (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 56(6),
Sch. 1 para. 19(2); Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 ,
art. 3, Sch. Pt.I

F540 Word in s. 39(1)(b)(i) repealed (1.4.2005) by Water Act 2003 (c. 37), ss. 41(3)(b), 101(2), 105(3), Sch.
9 Pt. 2; S.I. 2005/968, art. 2(h)(n)(i) (with savings in art. 4, Sch. 1, 2)

F541 S. 39(1)(b)(iii)(iv) inserted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(3)(b), 105(3); S.I. 2005/968,
art. 2(h) (with savings in art. 4, Sch. 1, 2)

F542 Words in s. 39(1)(c)(ii) inserted (1.7.1992) by Competition and Service (Ultilities) Act 1992 (c. 43), s.
56(6), Sch. 1 para. 19(3); Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order
1992, art. 3, Sch. Pt. I

F543 Words in s. 39(1)(c)(ii) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(3)(c), 105(3); S.L.
2005/968, art. 2(h) (with savings in art. 4, Sch. 1, 2)

F544 Words in s. 39(1)(d) substituted (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s.
26(2); Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 , art. 3, Sch.
Pt.I

F545 S.39(1A) inserted (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 26(3);
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992 , art. 3, Sch. Pt. I


http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/41/2
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2005/968
http://www.legislation.gov.uk/id/uksi/2005/968/article/2/h
http://www.legislation.gov.uk/id/uksi/2005/968/article/4
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/1
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/2
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/41/3/a
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2005/968
http://www.legislation.gov.uk/id/uksi/2005/968/article/2/h
http://www.legislation.gov.uk/id/uksi/2005/968/article/4
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/1
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/2
http://www.legislation.gov.uk/id/ukpga/1992/43
http://www.legislation.gov.uk/id/ukpga/1992/43/section/56/6
http://www.legislation.gov.uk/id/ukpga/1992/43/schedule/1/paragraph/19/2
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/41/3/b
http://www.legislation.gov.uk/id/ukpga/2003/37/section/101/2
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/ukpga/2003/37/schedule/9/part/2
http://www.legislation.gov.uk/id/ukpga/2003/37/schedule/9/part/2
http://www.legislation.gov.uk/id/uksi/2005/968
http://www.legislation.gov.uk/id/uksi/2005/968/article/2/h/n/i
http://www.legislation.gov.uk/id/uksi/2005/968/article/4
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/1
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/2
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/41/3/b
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2005/968
http://www.legislation.gov.uk/id/uksi/2005/968/article/2/h
http://www.legislation.gov.uk/id/uksi/2005/968/article/4
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/1
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/2
http://www.legislation.gov.uk/id/ukpga/1992/43
http://www.legislation.gov.uk/id/ukpga/1992/43/section/56/6
http://www.legislation.gov.uk/id/ukpga/1992/43/section/56/6
http://www.legislation.gov.uk/id/ukpga/1992/43/schedule/1/paragraph/19/3
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/41/3/c
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2005/968
http://www.legislation.gov.uk/id/uksi/2005/968
http://www.legislation.gov.uk/id/uksi/2005/968/article/2/h
http://www.legislation.gov.uk/id/uksi/2005/968/article/4
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/1
http://www.legislation.gov.uk/id/uksi/2005/968/schedule/2
http://www.legislation.gov.uk/id/ukpga/1992/43
http://www.legislation.gov.uk/id/ukpga/1992/43/section/26/2
http://www.legislation.gov.uk/id/ukpga/1992/43/section/26/2
http://www.legislation.gov.uk/id/ukpga/1992/43
http://www.legislation.gov.uk/id/ukpga/1992/43/section/26/3

148 Water Industry Act 1991 (c. 56)
Part 11l - WATER SUPPLY
chapter I — GENERAL DUTIES OF WATER UNDERTAKERS etc
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or
before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

F546 Words in s. 39(2)(a) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(4)(a), 105(3); S.I.
2005/968, art. 2(h) (with savings in art. 4, Sch. 1, 2)

F547 Words in s. 39(2)(b) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(4)(b), 105(3); S.I.
2005/968, art. 2(h) (with savings in art. 4, Sch. 1, 2)

F548 S. 39(2)(bb) inserted (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 26(4);
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 3, Sch. Pt.I

F549 Words in s. 39(3) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(5)(a), 105(3); S.I. 2005/968,
art. 2(h) (with savings in art. 4, Sch. 1, 2)

F550 Words in s. 39(3)(a) substituted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(5)(b), 105(3); S.I.
2005/968, art. 2(h) (with savings in art. 4, Sch. 1, 2)

F551 Word in s. 39(3)(b)(i) repealed (1.4.2005) by Water Act 2003 (c. 37), ss. 41(5)(c), 105(3), 101(2), Sch.
9 Pt. 2; S.I. 2005/968, art. 2(h)(n)(i) (with savings in art. 4, Sch. 1, 2)

F552 S. 39(3)(b)(iii) and preceding word inserted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(5)(c), 105(3);
S.1. 2005/968, art. 2(h) (with savings in art. 4, Sch. 1, 2)

F553 S.39(4)-(8) inserted (1.4.2005) by Water Act 2003 (c. 37), ss. 41(6), 105(3); S.I. 2005/968, art. 2(h)
(with savings in art. 4, Sch. 1, 2)

[***39Z 2rocedure for regulations under section 38ZA

(1) Section 39 applies for the purposes of making regulations under section 38ZA as it
applies for the purposes of making regulations under section 38.

(2) In the application of section 39 by virtue of subsection (1)—

(a) a reference to a water undertaker is to be treated as a reference to a water
supply licensee, and

(b) a reference to the Secretary of State is to be treated as a reference to the
Minister (as defined in section 38ZA(6)).

(3) Regulations under section 38ZA are to be made by statutory instrument.

(4) A statutory instrument containing regulations under section 38ZA is subject to
annulment in pursuance of a resolution of—

(a) either House of Parliament, in the case of regulations made by the Secretary
of State;

(b) the Assembly, in the case of regulations made by the Welsh Ministers.

(5) Section 213(2) to (2B) applies to regulations made by the Welsh Ministers under
section 38ZA as it applies to regulations made by the Secretary of State.|

Textual Amendments
F554 S.39ZA inserted (15.7.2015) by Water Act 2014 (c. 21), ss. 29(7), 94(3); S.I. 2015/1469, art. 2(c)
(with art. 5(1)(5))

Modifications etc. (not altering text)
C77 S.39ZA(2)(a) modified (temp.) (1.7.2015) by The Water Act 2014 (Commencement No. 4 and
Transitional Provisions) Order 2015 (S.1. 2015/1469), art. 5(1)(5)

[39A  "*Information to be given to customers about overall performance.

(1) Each water undertaker shall, in such form and manner and with such frequency as
the Director may direct, take steps to inform its customers [*>*°, and, if the direction
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so specifies, [***’water supply licensees] using the undertaker’s supply system for the

purpose of supplying water to the premises of customers or those customers,] of—

(a) the standards of overall performance established under section 38(1)(b) above
which are applicable to that undertaker; and

(b) that undertaker’s level of performance as respects each of those standards.

[ Each water supply licensee must, in such form and manner and with such frequency
(1A) as the Authority may direct, take steps to inform the licensee's customers of—

(a) thestandards of overall performance established under section 38ZA(1) which
are applicable to that licensee;

(b) that licensee's level of performance as regards those standards.

F558

(1B) The Authority may direct that the requirement in subsection (1A) is not to apply to
such water supply licensees as may be specified in the direction.]

(2) In giving [***a direction under subsection (1) or (1A)] , the Director shall not specify

a frequency of less than once in every period of twelve months.

[ The [®*water supply licensees] referred to in subsection (1) above shall, if the
(2A) Authority so directs, pass on the information about the matters mentioned in that
subsection to their customers.

F560

(2B) In subsection (1) above, the reference to the water undertaker’s supply system shall
be construed in accordance with [*’section 17B] above.]

F563 F564

(3) The duty of a water undertaker [ ~"or [~ water supply licensee]] to comply with this
section shall be enforceable by the Director under section 18 above.]

Textual Amendments

F555 S. 39A inserted (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 28; Competition
and Service (Utilities) Act. 1992 (Commencement No. 1) Order 1992, art. 3, Sch. Pt.I

F556 Words in s. 39A(1) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
13(2); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F557 Words in s. 39A(1) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 51(2); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F558 S.39A(1A)(1B) inserted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 51(3); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F559 Words in s. 39A(2) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 51(4); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

F560 S.39A(2A)(2B) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
13(3); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F561 Words in s. 39A(2A) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 51(2);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F562 Words in s. 39A(2B) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 51(5);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F563 Words in s. 39A(3) inserted (1.12.2005) by Water Act 2003 (c. 37), ss. 101(1), 105(3), Sch. 8 para.
13(4); S.I. 2005/2714, art. 3(c) (with Sch. para. 8)

F564 Words in s. 39A(3) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 51(6); S.I.
2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
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[***39B Drought plans: preparation and review

(1) It shall be the duty of each water undertaker to prepare [

a drought plan.

, publish] and maintain

(2) A drought plan is a plan for how the water undertaker will continue, during a period of
drought, to discharge its duties to supply adequate quantities of wholesome water, with
as little recourse as reasonably possible to drought orders or drought permits under
Chapter 3 of Part 2 of the Water Resources Act 1991.

(3) The duties referred to in subsection (2) above include in particular those imposed
under or by virtue of—
(a) section 37 above;
(b) sections 67 to 69 below.

(4) A drought plan shall address, in particular, the following matters—

(a) what measures the water undertaker might need to take to restrain the demand
for water within its area;

(b) what measures the water undertaker might need to take to obtain extra water
from other sources (also taking into account for that purpose the introduction
of water into the undertaker’s supply system by or on behalf of [**'water
supply licensees));

(c) how the water undertaker will monitor the effects of the drought and of the
measures taken under the drought plan;

(d) such other matters as the Secretary of State may specify in directions.

(5) Section 37B above (water resources management plans: publication and
representations), including any power in that section to make regulations or give
directions, applies in relation to drought plans (including revised plans) as it applies
in relation to water resources management plans.

ach water undertaker shall review (or further review) its drought plan and prepare
(6) Each dertaker shall review (or further review) its drought plan and
[*%*and publish] a revised plan in each of the following cases—

(a) if there is a material change of circumstances;
(b) if directed to do so by the Secretary of State;

(c) in any event, not later than the end of the period of [***five years] beginning
with the date when the plan (or revised plan) was last published in accordance
with section 37B(8)(a) above as applied by subsection (5) above,

and shall follow the procedure in section 37B above as applied by subsection (5) above
(whether or not the revised plan prepared by the undertaker includes any proposed
alterations to the previous plan).

(7) Before preparing its drought plan (including a revised plan), the water undertaker shall
consult—

(a) the Environment Agency|
resources in England;]

[ the NRBW, if the plan (or revised plan) would affect water resources in
Faa)  Wales;]

(b) the Authority;
(c) the Secretary of State; and

(d) any [®water supply licensee] which supplies water to premises in the
undertaker’s area via the undertaker’s supply system.

570 if the plan (or revised plan) would affect water
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(8) The Secretary of State may give directions specifying the form which a drought plan
must take.

(9) Directions given under this section (including directions given under section 37B
above as applied by subsection (5) above) may be—

(a) general directions applying to all water undertakers; or

(b) directions applying only to one or more water undertakers specified in the
directions,

and shall be given by an instrument in writing.

(10) It shall be the duty of each water undertaker to whom directions apply to comply with
the directions.

[**7(11) Before giving a direction under subsection (6)(b), the Secretary of State shall consult—

(a) the Environment Agency, if the revised plan would affect water resources in
England, and

(b) the NRBW, if the revised plan would affect water resources in Wales.

(11A) Before giving a direction under subsection (6)(b), the Welsh Ministers shall consult—
(a) the NRBW, if the revised plan would affect water resources in Wales, and

(b) the Environment Agency, if the revised plan would affect water resources in
England.]

(12) The duty of a water undertaker under this section shall be enforceable by the Secretary
of State under section 18 above.

Textual Amendments

F565 Ss. 39B, 39C inserted (1.10.2004 for specified purposes and otherwise 1.10.2005) by Water Act 2003
(c. 37), ss. 63, 105(3); S.I. 2004/2528, art. 2(j) (with savings in art. 4); S.I. 2005/2714, art. 2(j) (with
Sch. 2 para. 8)

F566 Word in s. 39B(1) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(4)(a), 94(2)(g)

F567 Words in s. 39B(4)(b) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 52(a);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F568 Words in s. 39B(6) inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(4)(b)(i), 94(2)(g)

F569 Words in s. 39B(6)(c) substituted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(4)(b)(ii), 94(2)(g)
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2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 230(2)(a) (with Sch. 7)

F571 S.39B(7)(aa) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order 2013
(S.1. 2013/755), art. 1(2), Sch. 2 para. 230(2)(b) (with Sch. 7)

F572 Words in s. 39B(7)(d) substituted (1.4.2016) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 52(b);
S.I. 2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art.
16)

F573 S.39B(11)(11A) substituted for s. 39B(11) (1.4.2013) by The Natural Resources Body for Wales
(Functions) Order 2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 230(3) (with Sch. 7)
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8); S.I. 2007/1021, art. 2(c)
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39C Drought plans: provision of information

(1) It shall be the duty of each [**"*water supply licensee] to provide the water undertaker
with such information as the water undertaker may reasonably request for the purposes
of preparing or revising its drought plan.

(2) In the event of any dispute between a water undertaker and a [**"*water supply licensee]
as to the reasonableness of the water undertaker’s request under subsection (1) above,
either party may refer the matter for determination by the Secretary of State, and any
such determination shall be final.

(3) For the purposes of paragraph (b) of section 37B(1) above as applied by section 39B(5)
above, the water undertaker shall identify in its statement under that paragraph any
information—

(a) provided by a| ~“water supply licensee] pursuant to subsection (1) above; and
(b) contained in the water undertaker’s draft drought plan,

F574

which the [**water supply licensee] has (at the time of providing it to the water
undertaker) specifically identified as being, in the [ "*water supply licensee's] opinion,
commercially confidential.

(4) The water undertaker shall not use any unpublished information save for the purpose
of facilitating the performance by it of any of the duties imposed on it by or under this
Act, any of the other consolidation Acts or the Water Act 1989.

(5) In subsection (4) above—
(a) “unpublished information” means confidential information which—

(i) is provided to the water undertaker by a [*™*
under this section;

(i1) relates to the affairs of any individual or to any particular business;
and

(iii) by virtue of section 37B above as applied by section 39B(5) above,
is not published;

(b) “the other consolidation Acts” has the same meaning as in section 206 below.

water supply licensee]

(6) The duties of a [*"*water supply licensee] and a water undertaker under this section
shall be enforceable by the Secretary of State under section 18 above.]

Textual Amendments

F565 Ss. 39B, 39C inserted (1.10.2004 for specified purposes and otherwise 1.10.2005) by Water Act 2003
(c. 37), ss. 63, 105(3); S.I. 2004/2528, art. 2(j) (with savings in art. 4); S.I. 2005/2714, art. 2(j) (with
Sch. 2 para. 8)
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2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)
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2016/465, art. 2(m), Sch. 1 para. 1(k) (with Sch. 2) (as amended (22.3.2017) by S.I. 2017/462, art. 16)

Modifications etc. (not altering text)
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105(3); S.I. 2004/2528, art. 2(s) (with savings in art. 4); S.I. 2005/2714, art. 2(k) (with Sch. 2 para.
8); S.I. 2007/1021, art. 2(c)
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[**7°39D Drought plans: supplementary

(1) The Minister may by order made by statutory instrument amend the period for the
time being specified in section 39B(6)(c).

(2) In subsection (1), “the Minister” means—

(a) the Secretary of State, in relation to an order applying to water undertakers
whose areas are wholly or mainly in England, and

(b) the Welsh Ministers, in relation to an order applying to water undertakers
whose areas are wholly or mainly in Wales.

(3) A statutory instrument containing an order made by the Secretary of State under
subsection (1) is subject to annulment in pursuance of a resolution of either House
of Parliament.

(4) A statutory instrument containing an order made by the Welsh Ministers under
subsection (1) is subject to annulment in pursuance of a resolution of the Assembly.

(5) Subsection (6) applies in relation to a statutory instrument containing both—
(a) an order made by the Secretary of State under subsection (1), and
(b) an order made by the Welsh Ministers under subsection (1).

(6) If in accordance with subsection (3) or (4) (negative resolution procedure)—
(a) either House of Parliament resolves that an address be presented to Her
Majesty praying that an instrument containing an order made by the Secretary
of State be annulled, or

(b) the Assembly resolves that an instrument containing an order made by the
Welsh Ministers be annulled,

the instrument is to have no further effect and Her Majesty may by Order in Council
revoke the instrument.]

Textual Amendments
F576 S. 39D inserted (14.7.2014) by Water Act 2014 (c. 21), ss. 28(5), 94(2)(g)

CHAPTER 11

SUPPLY DUTIES
Major supplies

[°”740 Bulk supplies.

(1) This section applies where—
(a) a qualifying person requests a water undertaker to provide a supply of water
in bulk to the qualifying person, or

(b) a water undertaker proposes such an arrangement;

and references in this section to the supplier are references to the water undertaker
who is to provide the supply of water.

(2) In this section “qualifying person” means—
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(a) awater undertaker;

(b) aperson who has made an application for an appointment or variation under
section 8 which has not been determined.

(3) On the application of the qualifying person or the supplier, the Authority may—

(a) ifit appears to the Authority that it is necessary or expedient for the purposes
of securing the efficient use of water resources, or the efficient supply of water,
that the supplier should give a supply of water in bulk to the qualifying person,
and

(b) if the Authority is satisfied that the supplier and qualifying person cannot
reach agreement within a reasonable time,

by order require the supplier to give and the qualifying person to take a supply of
water in bulk for such period and on such terms and conditions as may be specified
in the order.

(4) Before making an order under subsection (3), the Authority must consult the
appropriate agency, in particular about whether the proposed supply of water would
secure an efficient use of water resources, taking into account the effect on the
environment of the proposed supply.

(5) Subject to subsection (6), an order under subsection (3) has effect as an agreement
between the supplier and the qualifying person.

(6) If the Authority makes an order under subsection (3) that affects a person who is a
qualifying person by virtue of subsection (2)(b), the Authority must frame the order
so that it does not have effect until—

(a) the person becomes a water undertaker for the area specified in the order, or

(b) the person becomes a water undertaker for an area that includes the area
specified in the order (in the case of a water undertaker applying for a
variation).

(7) Neither the CMA nor the Authority may exercise, in respect of an agreement for the
supply of water in bulk by a water undertaker to a qualifying person, the powers
conferred by—

(a) section 32 of the Competition Act 1998 (directions in relation to agreements);
(b) section 35(2) of that Act (interim directions).

(8) Subsection (7)(b) does not apply to the exercise of powers in respect of conduct—

(a) which is connected with an agreement for the supply of water in bulk by a
water undertaker to a qualifying person, and

(b) inrespect of which section 35(1) of the Competition Act 1998 applies because
of an investigation under section 25 of that Act relating to a suspected
infringement of the Chapter 2 prohibition imposed by section 18(1) of that
Act.

(9) In exercising its functions under this section, the Authority must have regard to the
desirability of—

(a) facilitating effective competition within the water supply industry;

(b) the supplier's recovering the expenses of complying with its obligations by
virtue of this section and securing a reasonable return on its capital;

(c) the supplier's being able to meet its existing obligations, and likely future
obligations, to supply water without having to incur unreasonable expenditure
in carrying out works;
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(d) not putting at risk the ability of the supplier to meet its existing obligations,
or likely future obligations, to supply water.

(10) In this section and section 40A “the appropriate agency”, in relation to a determination
whether to make an order under subsection (3) or section 40A(1) which would result
in, or which would vary or terminate, a bulk supply agreement, means—

(a) the Environment Agency, in a case where all parties to the bulk supply
agreement are or would be—
(i) a water undertaker whose area is wholly in England, or
(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;
(b) the NRBW, in a case where all parties to the bulk supply agreement are or
would be—
(i) a water undertaker whose area is wholly in Wales, or
(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;
(¢) both the Environment Agency and the NRBW, in any other case.

(11) In this section and sections 40A to 40J “bulk supply agreement” means an agreement
with one or more water undertakers for the supply of water in bulk and includes—
(a) an order under subsection (3) which is deemed to be an agreement by virtue
of subsection (5), and
(b) any agreement which has been varied by order under section 40A(1).]

Textual Amendments
F577 Ss. 40-40J substituted for ss. 40, 40A (6.4.2015 for the insertion of s. 40J, 1.11.2016 for the insertion

of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I1. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

[**""40AVariation and termination of bulk supply agreements.

(1) On the application of any party to a bulk supply agreement, the Authority may—

(a) ifitappears to the Authority that it is necessary or expedient for the purpose of
securing the efficient use of water resources, or the efficient supply of water,
that the bulk supply agreement should be varied or terminated, and

(b) if the Authority is satisfied that variation or termination cannot be achieved
by agreement within a reasonable time,

by order vary or terminate the bulk supply agreement.

(2) Before making an order under subsection (1), the Authority must consult the
appropriate agency, in particular about whether the proposed variation or termination
of the bulk supply agreement would secure an efficient use of water resources, taking
into account the effect on the environment of what is proposed.

(3) If an order under subsection (1) is made in relation to a bulk supply agreement, the
agreement—
(a) has effect subject to the provision made by the order, or
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(b) ceases to have effect (as the case may be).

(4) An order under subsection (1) may require any party to the agreement to pay
compensation to any other party.

(5) Neither the CMA nor the Authority may exercise, in respect of an agreement to vary
or terminate a bulk supply agreement, the powers conferred by—

(a) section 32 of the Competition Act 1998 (directions in relation to agreements);
(b) section 35(2) of that Act (interim directions).

(6) Subsection (5)(b) does not apply to the exercise of powers in respect of conduct—
(a) which is connected with an agreement to vary or terminate a bulk supply
agreement, and
(b) inrespect of which section 35(1) of the Competition Act 1998 applies because
of an investigation under section 25 of that Act relating to a suspected
infringement of the Chapter 2 prohibition imposed by section 18(1) of that
Act.

(7) In exercising its functions under this section, the Authority must have regard to the
expenses incurred by the supplier in complying with its obligations under the bulk
supply agreement in question and to the desirability of—

(a) facilitating effective competition within the water supply industry;

(b) the supplier's recovering the expenses of complying with its obligations by
virtue of this section and securing a reasonable return on its capital;

(c) the supplier's being able to meet its existing obligations, and likely future
obligations, to supply water without having to incur unreasonable expenditure
in carrying out works;

(d) not putting at risk the ability of the supplier to meet its existing obligations,
or likely future obligations, to supply water.

(8) In this section and sections 40B to 40J—
“qualifying person” has the meaning given by section 40;

“supplier”, in relation to a bulk supply agreement, means any water
undertaker which is required by the agreement to provide a bulk supply of
water.]

Textual Amendments
F577 Ss. 40-40] substituted for ss. 40, 40A (6.4.2015 for the insertion of's. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.1. 2016/1007, art. 2(b); S.I1. 2017/1288, art. 3(a); S.1. 2018/397, art. 2(a)

[**”40B Codes in respect of bulk supply agreements
(1) The Authority may issue one or more codes in respect of bulk supply agreements.

(2) A code may make provision about—
(a) procedures in connection with making a bulk supply agreement;

(b) procedures in connection with varying or terminating a bulk supply
agreement;
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(c) procedures to be followed by the Authority in determining whether to make
an order under section 40(3) or 40A(1);

(d) the terms and conditions of a bulk supply agreement, including terms as to
the duration of such an agreement;

(e) principles for determining the terms and conditions that should or should not
be incorporated into a bulk supply agreement;

(f) the steps to be taken by the Authority in determining whether a person is
complying with a code.

(3) A code must include provision requiring persons proposing to make, vary or terminate
a bulk supply agreement to consult the appropriate agency.

(4) If the Authority considers that a water undertaker is not acting as required by a code,
the Authority may give the undertaker a direction to do, or not to do, a particular thing
specified in the direction.

(5) The Authority may not give a direction under subsection (4) requiring a person to enter
into, vary or terminate an agreement.

(6) It is the duty of a water undertaker to comply with a direction under subsection (4),
and this duty is enforceable by the Authority under section 18.

(7) A code may make different provision for different persons or different descriptions
of person.

(8) The Authority may from time to time revise a code issued under this section and issue
a revised code.

(9) A revised code may include provision for applying any of its revisions to bulk supply
agreements made before the revised code comes into force.

(10) In this section “the appropriate agency”, in relation to a bulk supply agreement or
proposed bulk supply agreement, means the body that would be consulted by the
Authority under section 40(4) or 40A(2) if an order under section 40(3) or 40A(1)
were being considered in relation to the agreement or proposed agreement.

Textual Amendments
F577 Ss. 40-40J substituted for ss. 40, 40A (6.4.2015 for the insertion of s. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I1. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

40C Codes under section 40B: procedure

(1) Before issuing a code under section 40B, the Authority must—
(a) prepare a draft of the proposed code under section 40B;
(b) consult the appropriate agency;
(c) consult such other persons about the proposed code as it considers appropriate.

(2) The Authority must specify the period (“the consultation period”) within which
persons may make representations about the proposed code.
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(3) Before a code under section 40B prepared by the Authority is issued, the Minister may
direct the Authority—

(a) not to issue the code, or
(b) to issue the code with specified modifications.

(4) Subsection (3) is subject to subsections (6) and (7).

(5) In subsection (3) “the Minister” means—

(a) the Secretary of State, so far as a code prepared by the Authority relates to
bulk supply agreements to which all parties are—

(i) a water undertaker whose area is wholly or mainly in England, or

(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;

(b) the Welsh Ministers, so far as a code prepared by the Authority relates to bulk
supply agreements to which all parties are—
(i) a water undertaker whose area is wholly or mainly in Wales, or
(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;

(c) the Secretary of State and the Welsh Ministers acting jointly, so far as a code
prepared by the Authority relates to bulk supply agreements to which—

(i) a person falling within paragraph (a)(i) or (ii) is party, and
(i) a person falling within paragraph (b)(i) or (ii) is party.

(6) If the power under subsection (3) is exercised to give a direction in respect of such
bulk supply agreements as are referred to in paragraph (a), (b) or (c) of subsection (5),
it may not be exercised again in respect of such bulk supply agreements as are referred
to in that paragraph.

(7) If the power under subsection (3) to give a direction in respect of such bulk supply
agreements as are referred to in paragraph (a), (b) or (c) of subsection (5) is not
exercised on the first occasion on which it may be so exercised, it may not be exercised
in respect of such bulk supply agreements as are referred to in that paragraph on a
later occasion.

(8) A direction under subsection (3) must be given within the period of 28 days beginning
with the day after the end of the consultation period, and a code prepared by the
Authority in relation to which a direction may be given may not be issued before that
period of 28 days has expired.

(9) In this section “the appropriate agency” means—

(a) the Environment Agency, so far as a proposed code relates to bulk supply
agreements to which all parties are persons mentioned in section 40(10)(a)
(1) or (ii);

(b) the NRBW, so far as a proposed code relates to bulk supply agreements to
which all parties are persons mentioned in section 40(10)(b)(i) or (ii);

(¢) both the Environment Agency and the NRBW, in any other case.

(10) This section is subject to section 40D.
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Textual Amendments
F577 Ss. 40-40J substituted for ss. 40, 40A (6.4.2015 for the insertion of s. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.I1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I1. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

40D Codes under section 40B: minor or urgent revisions

(1) This section applies if the Authority proposes to issue a revised code under section 40B
and, in the view of the Authority, the revision or each of the revisions proposed to
be made is—

(a) arevision for which consultation is unnecessary, or
(b) arevision that it is necessary or desirable to make without delay.

(2) Section 40C does not apply to the proposed revised code.

(3) Once the Authority has issued the revised code, it must give notice as soon as
reasonably practicable of—

(a) the issuing of the revised code, and

(b) asregards each revision contained in it, whether in the view of the Authority
the revision falls within paragraph (a) or (b) of subsection (1).

(4) Notice under subsection (3) is to be given to such persons as the Authority considers
appropriate.

(5) Unless the Authority gives notice that a revision in a revised code is in the view of
the Authority a revision falling within subsection (1)(a), the revision ceases to have
effect at the end of the period of six months beginning with the day after that on which
the revised code is issued.

Textual Amendments
F577 Ss. 40-40J substituted for ss. 40, 40A (6.4.2015 for the insertion of s. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.I. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

40E Rules about charges for the supply of water in bulk

(1) The Authority may issue rules about charges that may be imposed by a water
undertaker under a bulk supply agreement.

(2) The rules may in particular make provision about—
(a) what types of charge may be imposed;

(b) the amount or the maximum amount, or a method for determining the amount
or maximum amount, of any type of charge;

(¢c) principles for determining what types of charge may or may not be imposed,;
(d) principles for determining the amount of any charge that may be imposed;
(e) publication of the charges that may be imposed.
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(3) If the Authority considers that a water undertaker is not acting as required by rules
under this section, the Authority may give the undertaker a direction to do, or not to
do, a particular thing specified in the direction.

(4) It is the duty of a water undertaker to comply with a direction under subsection (3),
and this duty is enforceable by the Authority under section 18.

(5) The rules may—

(a) make different provision for different water undertakers or different
descriptions of water undertaker;

(b) make different provision for different purposes;
(c) make provision subject to exceptions.

(6) The Authority may from time to time revise rules issued under this section and issue
revised rules.

(7) The Authority must issue revised rules if—
(a) guidance is issued under section 401, and

(b) the Authority, having regard to that guidance, considers that it is appropriate
to revise the rules.

(8) Revised rules may include provision for applying any of their revisions to bulk supply
agreements made before the revised rules come into effect.

Textual Amendments
F577 Ss. 40-40] substituted for ss. 40, 40A (6.4.2015 for the insertion of's. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.I. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

40F Rules under section 40E: provision about the reduction of charges

(1) Rules under section 40E may provide for the reduction of charges payable for a supply
of water under a bulk supply agreement where conditions specified by the rules are
satisfied.

(2) Rules made by virtue of subsection (1) may in particular—
(a) specify conditions that affect any party to a bulk supply agreement;

(b) require that steps be taken for the purpose of reducing or managing water
consumption;

(¢c) specify conditions about reducing charges payable by a person who—
(i) is not party to the agreement, and

(i) takes or proposes to take such steps as satisfy or would satisfy a
condition falling within paragraph (b).

(3) The rules may provide that, where a charge falls to be reduced in accordance with
rules made by virtue of subsection (1), the water undertaker to which the charges are
payable must give notice of that reduction to the Authority.

(4) Rules made by virtue of subsection (3) may—
(a) make provision as to the content of the notice;
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(b) specify the period within which an undertaker is to give notice to the
Authority.

(5) Provision under subsection (4)(a) may in particular require the notice to specify—
(a) the provision of the rules that brings about the reduction in the charge;
(b) the amount of the charge, with and without the reduction;
(c) the period for which the reduction has effect.

Textual Amendments
F577 Ss. 40-40] substituted for ss. 40, 40A (6.4.2015 for the insertion of's. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.I. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

40G  Rules under section 40E: procedure

(1) Before issuing rules under section 40E, the Authority must—
(a) prepare a draft of the proposed rules, and
(b) consult such persons about the proposed rules as it thinks appropriate.

(2) The Authority must specify the period (“the consultation period”) within which
persons may make representations about the proposed rules.

(3) The Authority must have regard to guidance issued under section 401 in making rules
under section 40E.

(4) Before rules under section 40E prepared by the Authority are issued, the Minister may
direct the Authority not to issue the rules.

(5) In subsection (4) “the Minister” means—
(a) the Secretary of State, so far as rules prepared by the Authority relate to bulk
supply agreements to which all parties are—
(i) a water undertaker whose area is wholly or mainly in England, or
(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;
(b) the Welsh Ministers, so far as rules prepared by the Authority relate to bulk
supply agreements to which all parties are—
(i) a water undertaker whose area is wholly or mainly in Wales, or
(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;

(c) the Secretary of State and the Welsh Ministers acting jointly, so far as rules
prepared by the Authority relate to bulk supply agreements to which—

(i) a person falling within paragraph (a)(i) or (ii) is party, and
(i1) a person falling within paragraph (b)(i) or (ii) is party.
(6) A direction under subsection (4) must be given within the period of 28 days beginning

with the day after the end of the consultation period, and rules may not be issued before
that period of 28 days has expired.
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(7) This section is subject to section 40H.

Textual Amendments
F577 Ss. 40-40] substituted for ss. 40, 40A (6.4.2015 for the insertion of's. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.1. 2016/1007, art. 2(b); S.I1. 2017/1288, art. 3(a); S.1. 2018/397, art. 2(a)

40H  Rules under section 40E: minor or urgent revisions

(1) This section applies if the Authority proposes to issue revised rules under section 40E
and, in the view of the Authority, the revision or each of the revisions proposed to
be made is—

(a) arevision for which consultation is unnecessary, or
(b) arevision that it is necessary or desirable to make without delay.

(2) Section 40G does not apply to the proposed revised rules.

(3) Before issuing the revised rules, the Authority must give notice to the Minister of its
intention to issue revised rules.

(4) Before the revised rules are issued, the Minister may direct the Authority not to issue
the revised rules.

(5) A direction under subsection (4) must be given within the period of 14 days beginning
with the day after the day on which notice is given under subsection (3), and the
Authority may not issue the revised rules in question before—

(a) that period of 14 days expires, or
(b) the Minister notifies the Authority that no direction under subsection (4) will
be given in relation to the revised rules,

whichever is the sooner.

(6) Once the Authority has issued the revised rules, it must give notice as soon as
reasonably practicable of—
(a) the issuing of the revised rules, and
(b) as regards each revision contained in them, whether in the view of the
Authority the revision falls within paragraph (a) or (b) of subsection (1).

(7) Notice under subsection (6) is to be given to such persons as the Authority considers
appropriate.

(8) Unless the Authority gives notice that a revision in revised rules is in the view of the
Authority a revision falling within subsection (1)(a), the revision ceases to have effect
at the end of the period of six months beginning with the day after that on which the
revised rules are issued.

(9) In this section “the Minister” has the meaning given by section 40G.
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Textual Amendments
F577 Ss. 40-40J substituted for ss. 40, 40A (6.4.2015 for the insertion of s. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.I1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I1. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

401 Rules under section 40E: guidance
(1) The Minister may issue guidance as to the content of rules under section 40E.

2) Before issuing the guidance, the Minister must—
gthe g
(a) prepare a draft of the proposed guidance;
(b) consult the relevant persons about the draft.

(3) The relevant persons are—
(a) the Secretary of State;
(b) the Welsh Ministers;
(c) such other persons as the Minister thinks appropriate.

(4) The Minister may from time to time revise the guidance and issue revised guidance.

(5) Subsections (2) and (3) apply to revised guidance as they apply to the original
guidance.

(6) The Minister must arrange for the publication of guidance issued under this section.

(7) In this section “the Minister” means—
(a) the Secretary of State, in relation to bulk supply agreements to which all
parties are—
(i) a water undertaker whose area is wholly or mainly in England, or
(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;
(b) the Welsh Ministers, in relation to bulk supply agreements to which all parties
are—
(i) a water undertaker whose area is wholly or mainly in Wales, or
(i1) a person who would, if the person's application for an appointment or
variation is determined in accordance with the application, be such a
water undertaker;
(c) the Secretary of State and the Welsh Ministers acting jointly, in relation to
bulk supply agreements to which—
(i) a person falling within paragraph (a)(i) or (ii) is party, and
(i1) a person falling within paragraph (b)(i) or (ii) is party.

Textual Amendments
F577 Ss. 40-40J substituted for ss. 40, 40A (6.4.2015 for the insertion of s. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
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so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I. 2017/1288, art. 3(a); S.I. 2018/397, art. 2(a)

40J Duty to provide information about bulk supplies

(1) A supplier under a bulk supply agreement must provide such information as the
appropriate agency may request in relation to water supplied under the agreement.

(2) The requirement in subsection (1) is enforceable by the Authority under section 18.

(3) In subsection (1) “the appropriate agency” means the body that would be consulted by
the Authority under section 40A(2) if the agreement were to be varied or terminated
by an order under section 40A(1).]

Textual Amendments
F577 Ss. 40-40] substituted for ss. 40, 40A (6.4.2015 for the insertion of's. 40J, 1.11.2016 for the insertion
of's. 40E for specified purposes and s. 401, 1.4.2018 for E. for specified purposes, 1.4.2019 for W. in
so far as not already in force) by Water Act 2014 (c. 21), ss. 8(1), 94(3) (with s. 8(2)); S.1. 2015/773,
art. 2(1)(a)(i) (with art. 4); S.I. 2016/1007, art. 2(b); S.I. 2017/1288, art. 3(a); S.L 2018/397, art. 2(a)

41 Duty to comply with water main requisition.

(1) It shall be the duty of a water undertaker (in accordance with section 44 below) to
provide a water main to be used for providing such supplies of water to premises in a
particular locality in its area as (so far as those premises are concerned) are sufficient
for domestic purposes, if-

(a) the undertaker is required to provide the main by a notice served on the
undertaker by one or more of the persons who under subsection (2) below are
entitled to require the provision of the main for that locality;

(b) the premises in that locality to which those supplies would be provided by
means of that main are—

(i) premises consisting in buildings or parts of buildings; or
(i1) premises which will so consist when proposals made by any person
for the erection of buildings or parts of buildings are carried out;
and

(c) the conditions specified in section 42 below are satisfied in relation to that
requirement.

(2) Each of the following persons shall be entitled to require the provision of a water main
for any locality, that is to say—

(a) the owner of any premises in that locality;
(b) the occupier of any premises in that locality;

(¢c) any local authority within whose area the whole or any part of that locality
is situated;

[**®(ca) where the whole or any part of that locality is situated within a Mayoral
development area, the Mayoral development corporation;]

(d) where the whole or any part of that locality is situated in a new town, within
the meaning of the " *New Towns Act 1981—

(i) the [*"°new towns residuary body]; and
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(ii) **. . . the development corporation for the new town, . . ;

and

(e) where the whole or any part of that locality is situated within an
area designated as an urban development area under Part XVI of the
MBI ocal Government, Planning and Land Act 1980, the urban development
corporation.

B A

(3) The duty of a water undertaker under this section to provide a water main shall be
owed to the person who requires the provision of the main or, as the case may be, to
each of the persons who joins in doing so.

(4) Where a duty is owed by virtue of subsection (3) above to any person, any breach
of that duty which causes that person to sustain loss or damage shall be actionable at
the suit of that person; but, in any proceedings brought against a water undertaker in
pursuance of this subsection, it shall be a defence for the undertaker to show that it
took all reasonable steps and exercised all due diligence to avoid the breach.

(5) In this section “local authority”, in relation to the Inner Temple and the Middle Temple,
includes, respectively, the Sub-Treasurer of the Inner Temple and the Under-Treasurer
of the Middle Temple.

Textual Amendments

F578 S. 41(2)(ca) inserted (15.1.2012) by Localism Act 2011 (c. 20), s. 240(1)(1), Sch. 22 para. 40

F579 Words in s. 41(2)(d)(i) substituted (1.12.2008) by Housing and Regeneration Act 2008 (c. 17), ss. 56,
325, Sch. 8 para. 56; S.I. 2008/3068, art. 2(1)(w) (with savings and transitional provisions in arts.
6-13)

F580 Words in s. 41(2)(d)(ii) repealed (1.10.1998) by 1998 c. 38, s. 152, Sch. 18 Pt.IV (with ss. 137(1),
139(2), 143(2)); S.1. 1998/2244, art. 4

F581 S.41(2A) omitted (E.) (31.10.2021) by virtue of The Water and Sewerage Undertakers (Exit from
Non-household Retail Market) (Consequential Provision) Regulations 2021 (S.I. 2021/1208), regs.
1(2), 2(2)

Marginal Citations
M12 1981 c. 64.
M13 1980 c. 65.

42 Financial conditions of compliance.

(1) The conditions mentioned in section 41(1)(c) above are satisfied in relation to a
requirement for the provision of a water main by a water undertaker if—

(a) such undertakings as the undertaker may have reasonably required in
accordance with subsection (2) below have been given by the person or
persons who have required the provision of the main; and

(b) [**such security as charging rules allow and the undertaker may have
required] has been provided for the discharge of any obligations imposed by
those undertakings on any person who, under subsection (3) below, may be
required to secure his undertakings.
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(2) The undertakings which a water undertaker may require for the purposes of
subsection (1) above in respect of any water main are undertakings which—

[**(a) bind the person or persons mentioned in that subsection to pay to the
undertaker such charges as the undertaker may impose in accordance with
charging rules, and]

(b) in the case of undertakings binding two or more persons, bind them either
jointly and severally or with liability to pay apportioned in such manner as
they may agree.

(3) For the purposes of subsection (1)(b) above a person may be required to secure his
undertakings in relation to the provision of a water main if—

(a) it was by virtue of section 41(2)(a) or (b) above that he required, or joined in
requiring, the provision of the main; and

(b) he is not a public authority.

(6) Any dispute between a water undertaker and any other person as to—
(a) the undertakings or security required by the undertaker for the purposes of
this section; or
(b) the amount [**or amounts by way of charges] required to be paid in
pursuance of any such undertaking,
may be referred to the Authority for determination under section 30A above by
either party to the dispute.]

[F 587

[***¥(7) ["¥In this section “relevant deficit” and “discounted aggregate deficit” have the
meanings given by sections 43 and 43A below, respectively.]]

Textual Amendments

F582 Words in s. 42(1)(b) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(2)(a), 94(3); S.I.
2017/462, art. 5(a) (with art. 14)

F583 S. 42(2)(a) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(2)(b), 94(3); S.I. 2017/462, art.
5(a) (with art. 14)

F584 S. 42(4) repealed (1.4.2018) by Water Act 2014 (c. 21), ss. 18(2)(c), 94(3); S.1. 2017/462, art. 5(a)
(with art. 14)

F585 S. 42(5) repealed (1.4.2018) by Water Act 2014 (c. 21), ss. 18(2)(c), 94(3); S.1. 2017/462, art. 5(a)
(with art. 14)

F586 Words in s. 42(6)(b) inserted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(2)(d), 94(3); S.I. 2017/462,
art. 5(a) (with art. 14)

F587 Words in s. 42(6) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 90(3)(5), 105(3); S.I.
2004/641, art. 4(a) (with art. 6, Sch. 3)

F588 S. 42(7) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 90(4)(5), 105(3); S.I. 2004/641, art.
4(a) (with art. 6, Sch. 3)

F589 S. 42(7) repealed (1.4.2018 for specified purposes) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para.
54; S.1. 2017/462, art. 5(e)(ii) (with art. 14) (as amended by S.I. 2017/926, art. 2(3))


http://www.legislation.gov.uk/id/ukpga/1991/56/section/42/1/b
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/2/a
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/ukpga/1991/56/section/42/2/a
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/2/b
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/ukpga/1991/56/section/42/4
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/2/c
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/ukpga/1991/56/section/42/5
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/2/c
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/ukpga/1991/56/section/42/6/b
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/2/d
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/90/3/5
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2004/641
http://www.legislation.gov.uk/id/uksi/2004/641
http://www.legislation.gov.uk/id/uksi/2004/641/article/4/a
http://www.legislation.gov.uk/id/uksi/2004/641/article/6
http://www.legislation.gov.uk/id/uksi/2004/641/schedule/3
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/90/4/5
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2004/641
http://www.legislation.gov.uk/id/uksi/2004/641/article/4/a
http://www.legislation.gov.uk/id/uksi/2004/641/article/4/a
http://www.legislation.gov.uk/id/uksi/2004/641/article/6
http://www.legislation.gov.uk/id/uksi/2004/641/schedule/3
http://www.legislation.gov.uk/id/ukpga/1991/56/section/42/7
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/54
http://www.legislation.gov.uk/id/ukpga/2014/21/schedule/7/paragraph/54
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/e/ii
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/uksi/2017/926
http://www.legislation.gov.uk/id/uksi/2017/926/article/2/3

Water Industry Act 1991 (c. 56) 167
Part 11l - WATER SUPPLY
chapter II — SUPPLY DUTIES
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.

Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or

before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have

been made appear in the content and are referenced with annotations. (See end of Document for details)

43 Calculation of “relevant deficit” for the purposes of section 42.

[*°(1) For the purposes of section 42 above the relevant deficit for any year on a water main

is the amount (if any) by which the [*'relevant revenue in respect of that main for
that year is] exceeded by the annual borrowing costs of a loan of the amount required
for the provision of that main.

(2) The annual borrowing costs of a loan of the amount required for the provision of a
water main is the aggregate amount which would fall to be paid in any year by way of
payments of interest and repayments of capital if an amount equal to so much of the
costs reasonably incurred in providing that main as were not incurred in the provision
of additional capacity had been borrowed, by the water undertaker providing the main,
on terms—

(a) requiring interest to be paid and capital to be repaid in twelve equal annual
instalments; and

(b) providing for the amount of the interest to be calculated at such rate, and in
accordance with such other provision, as may have been determined for the
purposes of this subsection.

(3) A determination for the purposes of subsection (2) above shall be made either—
(a) by the undertaker with the approval of the Director; or
(b) in default of such a determination, by the Director.

(4) For the purposes of this section the costs reasonably incurred in providing a water
main (“the new main”) shall include—

(a) the costs reasonably incurred in providing such other water mains and such
tanks, service reservoirs and pumping stations as it is necessary to provide in
consequence of the provision of the new main; and

(b) such proportion (if any) as is reasonable of the costs reasonably incurred in
providing [**?or procuring the provision of] any such additional capacity in
an earlier main as falls to be used in consequence of the provision of the new
main.

[**(5) In subsection (4) above the reference to an earlier main, in relation to the new main,

is a reference to any water main which—
(a) has been provided in pursuance of a water main requisition; or

(b) has been vested (by virtue of a declaration made under this Chapter) in the
water undertaker,

in the period of twelve years immediately before the provision of the new main.]

(6) Any reference in this section to the provision of additional capacity in a water main
provided in pursuance of a requirement under any enactment is a reference to such
works carried out or other things done in connection with the provision of that main
as are carried out or done for the purpose of enabling that main to be used for purposes
in addition to those for which it is necessary to provide the main in order to comply
with the requirement.

[**(7) Any reference in this section to the relevant revenue in respect of a main provided by

a water undertaker for any year is—

(a) inrelation to premises connected with the main which are supplied with water
by the undertaker, is a reference to so much of the aggregate of any charges
payable to the undertaker in respect of services provided in the course of that
year as represents charges which—
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(i) have been imposed by the undertaker in relation to those premises;
and

(ii) are reasonably attributable to the provision of a supply of water
(whether or not for domestic purposes) to those premises by means
of that main,;

(b) inrelation to premises connected with the main which are supplied with water
by a licensed water supplier, is a reference to so much of the aggregate of any
charges made during the course of that year which—

(i) are payable by the supplier to the undertaker in respect of the duty
under section 66A(2)(b), 66B(3)(b) or 66C(2)(b)(ii) below; and

(ii) are reasonably attributable to the use of that main for the purpose of
the supplier supplying water to those premises.|

(8) An approval or determination given or made by the Director for the purposes of
subsection (2) above—

(a) may be given or made in relation to the provision of a particular water main,
in relation to the provision of mains of a particular description or in relation
to the provision of water mains generally; and

F595:

(b) may be revoked at any time except in relation to a water main [~ in respect
of which the conditions referred to in section 42(1) above have already been
satisfied.] .

(9) In this section “water main requisition” means—

(a) a requirement under section 41 above (including, by virtue of paragraph 1
of Schedule 2 to the ™*Water Consolidation (Consequential Provisions) Act
1991, a requirement under section 40 of the M*Water Act 1989);

(b) a requirement under the provisions of section 36 or 37 of the ™"*Water Act
1945 or of section 29 of Schedule 3 to that Act (water main requisitions); or

(¢) arequirement under any local statutory provision corresponding to section 41
above or to any of those provisions of that Act of 1945.]
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[***°43A Calculation of “discounted aggregate deficit” for the purposes of section 42

[7(1) For the purposes of section 42 above the discounted aggregate deficit on a water main

is the amount equal to the sum of the estimated relevant deficits for each of the twelve
years following the provision of the main, in each case discounted in accordance with
subsection (6) below.

(2) The estimated relevant deficit for any year is the amount (if any) by which the
estimated revenue in respect of the water main for that year would be exceeded by the
annual borrowing costs of a loan of the amount required for the provision of that main.

(3) Subsections (2) to (6), (8) and (9) of section 43 above (which relate to the annual
borrowing costs of a loan of the amount required for the provision of a water main)
shall apply for the purposes of this section as they apply for the purposes of that.

(4) Any reference in this section to the estimated revenue in respect of a water main for
any year—

(a) in relation to premises expected to be connected with the main and supplied
with water by a water undertaker, is a reference to so much of the aggregate
of any charges expected to be payable to the undertaker for the provision of
services in the course of that year as would represent charges—

(i) imposed by the undertaker in relation to those premises, and

(ii) reasonably attributable to the provision of a supply of water (whether
or not for domestic purposes) to those premises by means of that main;
and

(b) in relation to premises expected to be connected with the main and supplied
with water by a licensed water supplier, is a reference to so much of the
aggregate of any charges expected to be made during the course of that year
as would be—

(i) payable by the supplier to the undertaker in respect of the duty under
section 66A(2)(b), 66B(3)(b) or 66C(2)(b)(ii) below; and

(ii) reasonably attributable to the use of that main for the purpose of the
supplier’s supplying water to those premises.

(5) For the purpose of calculating estimated revenue under subsection (4) above, a thing
is expected to be the case if, at the time the calculation is made, it is reasonably likely
to occur.

(6) The estimated relevant deficit for a year mentioned in subsection (1) above shall be
discounted in order to determine its net present value by applying such factor, and in
accordance with such other provision, as may be determined by the Authority.

(7) A determination made by the Authority for the purposes of subsection (6) above—
(a) may be made in relation to the provision of a particular water main or in
relation to the provision of water mains generally; and
(b) may be revoked at any time except in relation to a water main in respect of
which the conditions referred to in section 42(1) above have already been
satisfied.]]
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S.I. 2017/462, art. 5(e)(ii) (with art. 14) (as amended by S.I. 2017/926, art. 2(3))

44 Determination of completion date and route for requisitioned main.

(1) A water undertaker shall not be in breach of a duty imposed by section 41 above in
relation to any locality unless-
(a) the period of three months beginning with the relevant day has expired; and
["*(b) the water undertaker has not, before the end of that period, so laid the water
main to be provided as to enable (as the case may be)—

(1) service pipes to premises in that locality; or

(i1) a water main which is the subject of an agreement under section 51A
below (“the self-laid main”),

to connect with the main at the place or places determined under subsection (3)
below.]

(2) The period mentioned in subsection (1)(a) above may be extended in any case—
(a) by agreement between the water undertaker and the person or persons who
required the provision of the main; or
(b) where there is a dispute as to whether the period should be extended, by [***the
Authority] on a reference under subsection (4) below.

(3) The places mentioned in subsection (1)(b) above shall be—

(a) suchplaces as are determined by agreement between the water undertaker and
the person or persons who required the provision of the water main; or

(b) in default of agreement, such places as are determined by ["**’the Authority]
, on a reference under subsection (4) below, to be the places at which it
is reasonable, in all the circumstances, for service pipes to premises in the
locality in question [**"!, or (as the case may be) the self-laid main,] to connect
with the water main.

[F2(4) A reference for the purposes of subsection (2) or (3) above may be made to the

Authority for determination under section 30A above by either party to the dispute.]

(5) In this section “relevant day”, in relation to a requirement to provide a water main
F03 ., means the day after whichever is the later of the following, that is to say—
(a) the day on which the conditions specified in section 42 above are satisfied in
relation to the requirement; and
[F“(b) the day on which the place or places where (as the case may be)—
(i) service pipes to premises in the locality in question; or
(ii) the self-laid main,
will connect with the main are determined under subsection (3) above.]

Textual Amendments
F598 S. 44(1)(b) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 91(3)(a)(4), 105(3); S.1. 2004/641,
art. 4(a) (with art. 6, Sch. 3)
F599 Words in s. 44(2)(b) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 91(3)(b)(4), 105(3); S.L
2004/641, art. 4(a) (with art. 6, Sch. 3)
F600 Words in s. 44(3)(b) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 91(3)(c)(i)(4), 105(3); S.I.
2004/641, art. 4(a) (with art. 6, Sch. 3)
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F601 Words in s. 44(3)(b) inserted (28.5.2004) by Water Act 2003 (c. 37), ss. 91(3)(c)(ii)(4), 105(3); S.I.
2004/641, art. 4(a) (with art. 6, Sch. 3)

F602 S. 44(4) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 91(3)(d)(4), 105(3); S.I. 2004/641, art.
4(a) (with art. 6, Sch. 3)

F603 Words in s. 44(5) omitted (28.5.2004) and repealed (1.4.2005) by virtue of Water Act 2003 (c. 37), ss.
91(3)(e)(4), 101(2), 105(3), Sch. 9 Pt. 3; S.I. 2004/641, art. 4(a) (with art. 6, Sch. 3); S.I. 2005/968,
art. 2(n) (with savings in art. 4, Schs. 1, 2)

F604 S. 44(5)(b) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 91(3)(e)(ii)(4), 105(3); S.I.
2004/641, art. 4(a) (with art. 6, Sch. 3)

Domestic connections

45 Duty to make connections with main.

(1) Subject to the following provisions of this section and to sections 46 and 47 below,
it shall be the duty of a water undertaker (in accordance with section 51 below) to
make a connection under this section where the owner or occupier of any premises
F605 :

.. .which—

(a) consist in the whole or any part of a building; or

(b) are premises on which any person is proposing to erect any building or part
of a building,

serves a notice on the undertaker requiring it, for the purpose of providing a supply of
water for domestic purposes to that building or part of a building, to connect a service
pipe to those premises with one of the undertaker’s water mains.

FOSCIZA)

[*"(1A) In relation to service pipes which do not belong to or fall to be laid by the undertaker—

(a) subsection (1) above is subject to section 51D(1) below; and

(b) any such service pipe which is to vest in the undertaker by virtue of
an agreement under section 51A below shall be connected to one of the
undertaker’s water mains subject to and in accordance with the terms of that
agreement. |

(2) Where a notice has been served for the purposes of this section, the duty imposed
by subsection (1) above shall be a duty™... to make the connection required by the
notice if—

(a) the main with which the service pipe is required to be connected is neither a
trunk main nor a water main which is or is to be used solely for the purpose
of supplying water otherwise than for domestic purposes; and

(b) such conditions as the undertaker may have imposed under sections 47 to 50
below have been satisfied;

and, subject to section 51 below, that duty shall arise whether or not the service pipe
to which the notice relates has been laid when the notice is served.

(3) A notice for the purposes of this section—
(a) shall be accompanied or supplemented by all such information as the
undertaker may reasonably require; and
(b) if the notice has effect so that a requirement is imposed on the undertaker by
virtue of section 46(4) below, shall set out the matters that have given rise to
the imposition of that requirement;
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but, subject to section 51(5) below and without prejudice to the effect (if any) of any
other contravention of this subsection, a failure to provide information in pursuance
of the obligation to supplement such a notice shall not invalidate that notice.

(4) The duty imposed on a water undertaker by this section shall be owed to the person
who served the notice by virtue of which the duty arises.

(5) Where a duty is owed by virtue of subsection (4) above to any person, any breach
of that duty which causes that person to sustain loss or damage shall be actionable at
the suit of that person; but, in any proceedings brought against a water undertaker in
pursuance of this subsection, it shall be a defence for the undertaker to show that it
took all reasonable steps and exercised all due diligence to avoid the breach.

[%°(6) Where a water undertaker carries out any works which it is its duty under this section

to carry out, the person serving the notice is liable to pay to the undertaker such charges
as the undertaker may impose in accordance with charging rules.]

F610 Foll

[(6A) Any dispute between a water undertaker and any other person [ as to the payments
required to be made] may be referred to the Director for determination under
section 30A above by either party to the dispute.]

(7) Nothing in this section or in sections 46 to 51 below shall impose any duty on a water
undertaker to connect a service pipe to any premises with a service pipe to any other
premises.

(8) In the following provisions of this Chapter a notice served for the purposes of this
section is referred to as a connection notice.

Textual Amendments

F605 Words in s. 45(1) repealed (1.7.1992) by Competition and Service (Utilities) Act 1992 (c. 43), ss.
43(1), 56(7), Sch. 2; Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order
1992, art. 3, Sch. Pt. I

F606 S.45(1ZA) omitted (E.) (31.10.2021) by virtue of The Water and Sewerage Undertakers (Exit from
Non-household Retail Market) (Consequential Provision) Regulations 2021 (S.1. 2021/1208), regs.
1(2),2(3)

F607 S.45(1A) inserted (28.5.2004) by Water Act 2003 (c. 37), ss. 92(2)(7), 105(3); S.I. 2004/641, art. 4(a)
(with art. 6, Sch. 3)

F608 Words in s. 45(2) repealed (1.4.2018) by Water Act 2014 (c. 21), ss. 18(3)(a), 94(3); S.I. 2017/462, art.
5(a) (with art. 14)

F609 S. 45(6) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(3)(b), 94(3); S.I. 2017/462, art. 5(a)
(with art. 14)

F610 S.45(6A) inserted (1.9.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 35(2);
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 4, Sch. Pt.II

F611 Words in s. 45(6A) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(3)(c), 94(3); S.1. 2017/462,
art. 5(a) (with art. 14)

46 Duty to carry out ancillary works for the purpose of making domestic
connection.

(1) Where a water undertaker is required to make a connection in pursuance of any
connection notice, it shall also be the duty of the undertaker™®"... to carry out such of
the works to which this section applies as need to be carried out before the connection
can be made.


http://www.legislation.gov.uk/id/ukpga/1992/43
http://www.legislation.gov.uk/id/ukpga/1992/43/section/43/1
http://www.legislation.gov.uk/id/ukpga/1992/43/section/43/1
http://www.legislation.gov.uk/id/ukpga/1992/43/section/56/7
http://www.legislation.gov.uk/id/ukpga/1992/43/schedule/2
http://www.legislation.gov.uk/id/ukpga/1991/56/section/45/1ZA
http://www.legislation.gov.uk/id/uksi/2021/1208
http://www.legislation.gov.uk/id/uksi/2021/1208
http://www.legislation.gov.uk/id/uksi/2021/1208/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2021/1208/regulation/1/2
http://www.legislation.gov.uk/id/uksi/2021/1208/regulation/2/3
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/92/2/7
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/uksi/2004/641
http://www.legislation.gov.uk/id/uksi/2004/641/article/4/a
http://www.legislation.gov.uk/id/uksi/2004/641/article/6
http://www.legislation.gov.uk/id/uksi/2004/641/schedule/3
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/3/a
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/3/b
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14
http://www.legislation.gov.uk/id/ukpga/1992/43
http://www.legislation.gov.uk/id/ukpga/1992/43/section/35/2
http://www.legislation.gov.uk/id/ukpga/2014/21
http://www.legislation.gov.uk/id/ukpga/2014/21/section/18/3/c
http://www.legislation.gov.uk/id/ukpga/2014/21/section/94/3
http://www.legislation.gov.uk/id/uksi/2017/462
http://www.legislation.gov.uk/id/uksi/2017/462/article/5/a
http://www.legislation.gov.uk/id/uksi/2017/462/article/14

Water Industry Act 1991 (c. 56) 173
Part 11l - WATER SUPPLY
chapter II — SUPPLY DUTIES
Document Generated: 2024-07-30
Status: Point in time view as at 24/01/2022. This version of this Act contains provisions that are prospective.

Changes to legislation: Water Industry Act 1991 is up to date with all changes known to be in force on or

before 30 July 2024. There are changes that may be brought into force at a future date. Changes that have

been made appear in the content and are referenced with annotations. (See end of Document for details)

(2) This section applies to the laying of so much of the service pipe to be connected with
the water main as it is necessary, for the purpose of making that connection, to lay
in a street.

(3) In a case where—

(a) the water main with which the service pipe is to be connected is situated in
a street;

(b) the premises consisting in the building or part of a building in question
together with any land occupied with it abut on the part of the street where
the main is situated; and

(c) the service pipe to those premises will—

(1) enter the premises otherwise than through an outer wall of a building
abutting on the street; and

(i1) have a stopcock fitted to it by the undertaker in the premises,

this section applies to the laying of so much of the service pipe as it is necessary, for
the purpose of making the required connection, to lay in land between the boundary
of the street and that stopcock.

(4) In a case where the connection notice is served in compliance with a requirement
imposed by a notice by a local authority under section 80 below, this section applies
to the laying of so much of the service pipe to be connected with a water main in
pursuance of the connection notice as it is necessary, for the purpose of making the
connection, to lay in land owned or occupied by a person who is certified by that
authority—

(a) to have unreasonably refused his consent to the laying of the service pipe; or

(b) to have sought to make the giving of his consent subject to unreasonable
conditions.

(5) Where a water main is alongside a street and within eighteen metres of the middle of
that street, subsections (2) to (4) above shall have effect in relation to the laying, for the
purpose of making a connection with that main, of a service pipe to any premises as if
the street included so much of the land between the main and the boundary of the street
as is not comprised in those premises or in any land occupied with those premises.

(6) It shall be the duty of any water undertaker making a connection in pursuance of a
connection notice to ensure that a stopcock belonging to the undertaker is fitted to the
service pipe which is connected.

(7) Subsections (4) to [**"*(6A)] of section 45 above shall have effect-
(a) inrelation to any duties which, by virtue of a connection notice, are imposed
on a water undertaker by this section; and
(b) in relation to any works which, by virtue of the service of such a notice, such
an undertaker carries out ["*"“as its duty under this section],

as they have effect by virtue of that notice in relation to the duty which arises under
that section or, as the case may be, to works which the undertaker carries out [*'as
its duty under that section].

(8) Subject to subsection (9) below, a water undertaker may comply with any duty under
this section to lay a service pipe by laying a water main instead; but nothing in
section 45 above or this section shall impose any duty on a water undertaker to lay a
water main where it has no power to lay a service pipe.
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(9) Where a water undertaker exercises its power under subsection (8) above to lay a water
main instead of a service pipe—

(a) paragraph (a) of section 51(1) below shall have effect as if any additional time
reasonably required by reason of the laying of the main instead of the service
pipe were included in the time allowed by that paragraph for the laying of the
service pipe; *'°...

Textual Amendments

F612 Words in s. 46(1) repealed (1.4.2018) by Water Act 2014 (c. 21), ss. 18(4)(a), 94(3); S.I. 2017/462, art.
5(a) (with art. 14)

F613 Words in s. 46(7) substituted (1.9.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s.
35(3); Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 4, Sch.
Pt. 11

F614 Words in s. 46(7)(b) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(4)(b), 94(3); S.L.
2017/462, art. 5(a) (with art. 14)

F615 Words in s. 46(7) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(4)(c), 94(3); S.1. 2017/462,
art. 5(a) (with art. 14)

F616 S. 46(9)(b) and word repealed (1.4.2018) by Water Act 2014 (c. 21), ss. 18(4)(d), 94(3); S.1. 2017/462,
art. 5(a) (with art. 14)

47 Conditions of connection with water main.

(1) Subject to subsection (3) and [**sections 48 to][(*""sections 49 and] 50 below, where
the owner or occupier of any premises (“the relevant premises”) serves a connection
notice on a water undertaker, the undertaker may make compliance with one or more
of the requirements specified in subsection (2) below a condition of its complying with
the duties to which it is subject by virtue of that notice.

(2) The requirements mentioned in subsection (1) above are—

(a) arequirement that [**"*such security as charging rules allow and the undertaker
requires] has been provided for the discharge of any obligations imposed
by virtue of section 45(6) or 46(7)(b) above on the person who served the
connection notice;

(b) a requirement, in a case where the connection required by the connection
notice is necessary as a consequence of a disconnection made by reason of
any person’s failure to pay any charges, that the person serving the connection
notice has paid any amount owed by him to the undertaker—

(i) in respect of a supply of water to the relevant premises; or
(ii) in respect of expenses [**’reasonably]incurred in the making of the
disconnection;

(¢) arequirement that a meter for use in determining the amount of any charges
which have been or may be fixed in relation to the relevant premises by
reference to volume has been installed and connected either—

(i) by the undertaker; or
(i1) in accordance with specifications approved by the undertaker;
(d) arequirement that—
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["*°(i) subject to section 51D(1) below, so much of the service pipe to the

relevant premises as does not belong to, vest in or fall to be laid by
the undertaker; and]

(i) the plumbing of the premises,
comply with specifications approved by the undertaker for the purpose of
ensuring that it will be reasonably practicable for such a meter as is mentioned
in paragraph (c) above to be installed and connected as so mentioned;
(e) arequirement that a separate service pipe has been provided—
(i) to each house or building on the relevant premises; or

(i1) where different parts of a building on the relevant premises are
separately occupied, to each of those parts or to any of them;

(f) arequirement, in relation to the relevant premises—

(i) that such a requirement as may be imposed under section 66 below
has been complied with; or
(i1) in a case where such a requirement could be imposed but for there
already being such a cistern as is mentioned in that section, that the
cistern and its float-operated valve are in good repair;
(g) a requirement that there is no contravention in relation to the water fittings
used or to be used in connection with—

(1) the supply of water to the relevant premises; or
(i1) the use of water in those premises,

of such of the requirements of regulations under section 74 below as are
prescribed for the purposes of this paragraph; and

(h) arequirement that every such step has been taken as has been specified in any
notice served on any person under section 75 below in relation to the relevant
premises.

F21[(2A) No condition shall be imposed by a water undertaker under subsection (2)(e) above
unless it is reasonable to do so in order to ensure that the undertaker will be able to
perform its functions, in relation to the supply of water to the relevant premises or any
part of those premises, efficiently.]

(3) A condition shall not be imposed by a water undertaker under this section on a person
who has served a connection notice except by a counter-notice served on that person
before the end of the period of fourteen days beginning with the day after the service
of the connection notice.

F22[(3A) Any dispute as to whether any requirement of a kind mentioned in subsection (2)
(a), (b), (e) or (f) above has been complied with may be referred to the Director for
determination under section 30A above by either party to the dispute.

(3B) Any dispute between a water undertaker and any other person as to "**...—

['**(a) the security required to be provided by a condition imposed under
subsection (2)(a),]
(b) ["**whether] the expenses referred to in subsection (2)(b)(ii) above were
incurred reasonably, or
(c) in a particular case, [***whether] subsection (2A) above prevents a water
undertaker from imposing a condition under subsection (2)(e) above,
may be referred to the Director for determination under section 30A above by either
party to the dispute.]
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(4) This section shall be without prejudice to the provisions of sections 233 and 372 of
the "Insolvency Act 1986 (conditions of supply after insolvency).

Textual Amendments

F617 Words in s. 47(1) substituted (1.4.2018 for specified purposes) by Water Act 2014 (c. 21), s. 94(3),
Sch. 7 para. 56; S.1. 2017/462, art. 5(e)(ii) (with art. 14) (as amended by S.I. 2017/926, art. 2(3))

F618 Words in s. 47(2)(a) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(5)(a), 94(3); S.I.
2017/462, art. 5(a) (with art. 14)

F619 Word in s. 47(2)(b)(ii) inserted (1.9.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s.
51(2); Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 4, Sch.
Pt.IT

F620 S. 47(2)(d)(i) substituted (28.5.2004) by Water Act 2003 (c. 37), ss. 92(3)(7), 105(3); S.I. 2004/641,
art. 4(a) (with art. 6, Sch. 3)

F621 S.47(2A) inserted (1.9.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 51(3);
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 4, Sch. Pt.II

F622 S.47(3A)(3B) inserted (1.9.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 51(4);
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 4, Sch. Pt.II

F623 Word in s. 47(3B) repealed (1.4.2018) by Water Act 2014 (c. 21), ss. 18(5)(b), 94(3); S.1. 2017/462,
art. 5(a) (with art. 14)

F624 S. 47(3B)(a) substituted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(5)(c), 94(3); S.I. 2017/462, art.
5(a) (with art. 14)

F625 Word in s. 47(3B)(b) inserted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(5)(d), 94(3); S.I. 2017/462,
art. 5(a) (with art. 14)

F626 Word in s. 47(3B)(c) inserted (1.4.2018) by Water Act 2014 (c. 21), ss. 18(5)(e), 94(3); S.I. 2017/462,
art. 5(a) (with art. 14)

Marginal Citations
M17 1986 c. 45.

48 Interest on sums deposited in pursuance of the deposit condition.

[*7(1) Where for the purposes of subsection (2)(a) of section 47 above any sums have

been deposited with a water undertaker by way of security for the discharge of any
obligation, the undertaker shall pay interest at such rate as may be determined either—

(a) by the undertaker with the approval of the Director; or
(b) in default of a determination under paragraph (a) above, by the Director,

on every sum of 50p so deposited for every three months during which it remains in
the hands of the undertaker.

(2) An approval or determination by the Director for the purposes of this section—

(a) may be given or made in relation to a particular case or description of cases
or generally; and

(b) may be revoked at any time.]

Textual Amendments
F627 S. 48 repealed (1.4.2018 for specified purposes) by Water Act 2014 (c. 21), s. 94(3), Sch. 7 para. 57,
S.I. 2017/462, art. 5(e)(ii) (with art. 14) (as amended by S.I. 2017/926, art. 2(3))
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49 Supplemental provisions with respect to the metering conditions.

(1) The power conferred on a water undertaker to impose conditions under section 47
above for the purposes of metering—

(a) shall be exercisable in relation to any premises even if the undertaker has no
immediate intention, when the power is exercised, of fixing charges in relation
to those premises by reference to volume; but

(b) shall not be exercisable so as to require the alteration or removal of any pipe
laid or plumbing installed before 1st April 1989.

(2) Specifications approved by any water undertaker for the purposes of subsection (2)(c)
or (d) of section 47 above may be approved—
(a) in relation to particular premises; or
(b) by being published in such manner as the undertaker considers appropriate,
in relation to premises generally or to any description of premises.

¥2%[(3) Any dispute between a water undertaker and any other person as to the terms of

any condition imposed under section 47 above for the purposes of metering shall be
referred—
(a) to the arbitration of a single arbitrator appointed by agreement between the
undertaker and that person; or
(b) if no agreement is reached, for determination by the Director under
section 30A above.]

(4) References in this section to the imposition of a condition under section 47 above for
the purposes of metering are references to the imposition of conditions by virtue of
subsection (2)(c) or (d) of that section.

Textual Amendments
F628 S. 49(3) substituted (1.9.1992) by Competition and Service (Utilities) Act 1992 (c. 43), s. 35(4);
Competition and Service (Utilities) Act 1992 (Commencement No. 1) Order 1992, art. 4, Sch. Pt. II

50 Restriction on imposition of condition requiring separate service pipes.

(1) This section applies where the effect of a connection notice served in respect of any
house is to require a service pipe to that house to be connected with a water main with
which it has previously been connected.

(2) Where this section applies, the water undertaker on which the connection notice is
served shall not be entitled to make the reconnection subject to any such condition as,
apart from this section, may be imposed by virtue of section 47(2)(e) above unless the
undertaker would have been entitled under section 64 below to require the provision
of a separate service pipe if the reconnection had already been made.

51 Time for performance of connection etc. duties.

(1) A water undertaker shall not be in breach of a duty imposed by virtue of the service
of a connection notice unless—
(a) in the case of a duty to lay any service pipe or to connect any service pipe
to which such a duty relates, it has failed to lay that pipe or to make that
connection as soon as reasonably practicable after the relevant day;
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(b) in the case of a duty to connect a service pipe the whole of which has already
been laid when the notice is served on the undertaker, it has failed to make
the connection before the end of the period of fourteen days beginning with
the relevant day.

(2) In any case in which a water undertaker is subject to any such duty as is mentioned in
subsection (1)(a) above, it shall be presumed, unless the contrary is shown in relation
to that case, that the period of twenty-one days beginning with the relevant day is the
period within which it is reasonably practicable for a water undertaker—

(a) tolay so much of any service pipe; and
(b) to fit such stopcock,

as it is necessary to lay or fit in that case for connecting a water main in a street with
a service pipe at the boundary of any premises which abut on the part of the street
where the main is situated.

(3) Where—
(a) aconnection notice is served in respect of any premises; and

(b) at the time when the notice is served, the customer’s part of the service pipe
to those premises has not been laid,

the duties of the undertaker under sections 45 and 46 above shall not arise by virtue of
that notice until the person serving the notice, having obtained the necessary consents
from the owners and occupiers of any affected land, has, at his own expense, laid so
much of the service pipe as it is necessary, for the purpose of making the connection, to
lay otherwise than in a street or in land mentioned in subsections (3) to (5) of section 46
above.

(4) In subsection (3) above the reference to the customer’s part of the service pipe to any
premises is a reference to so much of the service pipe to those premises as falls to be
laid otherwise than by the water undertaker in pursuance of section 46 above.

(5) Where—
(a) aperson who has served a connection notice on a water undertaker has failed
to comply with his obligation under section 45(3)(a) above to supplement that
notice with information required by the undertaker; and

(b) that requirement was made by the undertaker at such a time before the end of
the period within which the undertaker is required to comply with the duties
imposed by virtue of the notice as gave that person a reasonable opportunity
to provide the required information within that period,

the undertaker may delay its compliance with those duties until a reasonable time after
the required information is provided.

(6) In this section “the relevant day”, in relation to a duty imposed on a water undertaker
by virtue of a connection notice, means the day after whichever is the latest of the
following days, that is to say-

(a) the day on which the notice was served on the undertaker;

(b) in a case where it is necessary for the person serving the notice to lay any
service pipe after serving the notice, the day on which a notice stating that the
pipe has been laid is served on the undertaker;

(c) the day on which all such conditions are satisfied as the undertaker has, under
sections 47 to 50 above, made conditions of its compliance with that duty.
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[F% Adoption of water mains and service pipes

Textual Amendments
F629 Ss. 51A-51E and preceding cross-heading inserted (28.5.2004) by Water Act 2003 (c. 37), ss. 92(1),
105(3); S.I. 2004/641, art. 4(a) (with art. 6, Sch. 3)

51A Agreements to adopt water main or service pipe at future date

(1) Subject to subsections (2) and (10) below, a water undertaker may agree with any

person constructing or proposing to construct—

(a) any water main; or

(b) any service pipe,
that, if the water main or service pipe is constructed in accordance with the terms of
the agreement, the undertaker will, upon completion of the work, at some specified
date or on the happening of some future event, declare the water main or (as the case
may be) so much of the service pipe as the undertaker could otherwise, by virtue of
sections 45 to 51 above, be required to lay, to be vested in that undertaker.

(2) Subsection (1) above shall not apply in the case of water mains or service pipes which
are to be used (in whole or in part) for the purpose of supplying water other than for
domestic purposes, but—

(a) nothing in this section shall prevent a water undertaker from agreeing apart
from this section to declare any such water main or service pipe (or a part of
it, as specified in the agreement) to be vested in the undertaker; and

(b) such a declaration shall take effect as a declaration made under this Chapter.

(3) A person constructing or proposing to construct a water main or a service pipe to
which subsection (1) above applies may [F**request a water undertaker to make an
agreement under this section.]

(9) An agreement made under this section by a water undertaker shall be enforceable
against the undertaker by the owner or occupier for the time being of any premises
connected or to be connected with the water main or service pipe to which it relates.

[ The reference in subsection (9) to an agreement made under this section includes a
(9A) reference to—

(a) an order under section 51B which is deemed to be an agreement by virtue of
section 51B(5), and

(b) an agreement which has been varied by order under section 51C(1).]

F632

(10) A water undertaker shall not make an agreement under this section with respect to
a water main or a service pipe situated within the area of another water undertaker,
until either—
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(a) that other undertaker has consented in writing to the making of the agreement;
or

(b) the Secretary of State, on an application made to him, has dispensed with the
necessity for such consent, either unconditionally or subject to such conditions
as he may think fit to impose.

Textual Amendments
F630 Words in s. 51A(3) substituted (1.10.2017 for E., 1.4.2019 for W.) by Water Act 2014 (c. 21), ss. 10(2)
(a), 94(3); S.1. 2017/462, art. 4(a); S.I. 2017/1288, art. 3(c)
F631 S.51A(4)-(8) repealed (1.10.2017 for E., 1.4.2019 for W.) by Water Act 2014 (c. 21), ss. 10(2)(b),
94(3); S.1. 2017/462, art. 4(a); S.1. 2017/1288, art. 3(c)
F632 S.51A(9A) inserted (1.10.2017 for E., 1.4.2019 for W.) by Water Act 2014 (c. 21), ss. 10(2)(c), 94(3);
S.1. 2017/462, art. 4(a); S.1. 2017/1288, art. 3(c)

["***51B Adoption at a future date: orders by Authority

(1) This section applies where a person constructing or proposing to construct a water
main or service pipe makes a request to a water undertaker under section 51A(3).

(2) The person or the water undertaker may apply to the Authority for an order under
subsection (4) if the person and the water undertaker have not made such agreement
as was requested by the person.

(3) The Authority may, on the application of the person or the water undertaker, make an
order under subsection (4) if the Authority is satisfied that—

(a) 1itis appropriate for work proposed to be done by a person other than the water
undertaker to be so done, and

(b) the person and the water undertaker cannot reach agreement within a
reasonable time.

(4) The Authority may by order—
(a) require the water undertaker to give such undertakings as to the vesting of the
water main or service pipe in the undertaker as the Authority may specify, and
(b) impose such terms and conditions as regards taking the benefit of the
undertakings as the Authority may specify.

(5) An order under subsection (4) has effect as an agreement under section 51A between
the person and the water undertaker.

(6) The Authority may not, by order under subsection (4), require a water undertaker to
vest in itself a water main or service pipe as regards which there is a contravention
of any of the requirements of section 74 that are prescribed for the purposes of this
subsection.

(7) The Authority may not make an order under subsection (4) with respect to a water
main or service pipe that is situated within the area of another water undertaker, until
either—

(a) that other undertaker has consented in writing to the making of the order, or

(b) the Minister, on an application made to the Minister, has disapplied
paragraph (a), either unconditionally or subject to such conditions as the
Minister thinks fit.
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(8) “The Minister” means—
(a) the Secretary of State, as regards the consent of a water undertaker whose area
is wholly or mainly in England;
(b) the Welsh Ministers, as regards the consent of a water undertaker whose area
is wholly or mainly in Wales.

(9) Neither the CMA nor the Authority may exercise, in respect of an agreement for the
vesting of a water main or service pipe in a water undertaker at a future date, the
powers conferred by—

(a) section 32 of the Competition Act 1998 (directions in relation to agreements);
(b) section 35(2) of that Act (interim directions).

(10) Subsection (9)(b) does not apply to the exercise of powers in respect of conduct—
(a) which is connected with an agreement for the vesting of a water main or
service pipe at a future date, and
(b) inrespect of which section 35(1) of the Competition Act 1998 applies because
of an investigation under section 25 of that Act relating to a suspected
infringement of the Chapter 2 prohibition imposed by section 18(1) of that
Act.

(11) In exercising its functions under this section, the Authority must have regard to the
desirability of—

(a) facilitating effective competition within the water supply industry;

(b) the recovery by the water undertaker of the expenses of complying with its
obligations by virtue of this section and securing a reasonable return on its
capital;

(c) the ability of the water undertaker to meet its existing obligations, and likely
future obligations, to supply water without having to incur unreasonable
expenditure in carrying out works;

(d) not putting at risk the ability of the water undertaker to meet its existing
obligations, or likely future obligations, to supply water.]

Textual Amendments
F633 Ss. 51B-51CG substituted for ss. 51B, 51C (18.12.2015 for the substitution of ss. 51CD-51CG,
1.4.2017 for E. for the substitution of s. 51B(6) for specified purposes and s. 51CB, 1.10.2017 for E.
in so far as not already in force, 1.4.2019 for W. in so far as not already in force) by Water Act 2014
(c. 21), ss. 10(3), 94(3); S.I. 2015/19338, art. 2(b)(ii); S.I. 2017/462, arts. 3(d)(ii), 4(a) (with art. 15);
S.I1. 2017/1288, art. 3(c)

["***51C Variation and termination of section 51A agreements

(1) On the application of a party to a section 51A agreement to vary (or terminate) the
agreement, the Authority may—
(a) if it appears to the Authority that it is necessary or expedient that the
section 51A agreement should be varied (or terminated),
(b) ifthe Authority is satisfied, in the case of an application to vary the agreement,
that it is appropriate for work proposed to be done by a person other than the
water undertaker to be so done, and
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(c) if the Authority is satisfied that variation (or termination) cannot be achieved
by agreement within a reasonable time,

by order vary (or terminate) the section 51A agreement.

(2) If an order under subsection (1) is made in relation to a section 51A agreement, the
agreement—

(a) has effect subject to the provision made by the order, or
(b) ceases to have effect, as the case may be.

(3) An order under subsection (1) may require any party to the agreement to pay
compensation to any other party.

(4) Neither the CMA nor the Authority may exercise, in respect of an agreement to vary
or terminate a section 51 A agreement, the powers conferred by—

(a) section 32 of the Competition Act 1998 (directions in relation to agreements);
(b) section 35(2) of that Act (interim directions).

(5) Subsection (4)(b) does not apply to the exercise of powers in respect of conduct—

(a) which is connected with an agreement to vary or terminate a section S51A
agreement, and

(b) inrespect of which section 35(1) of the Competition Act 1998 applies because
of an investigation under section 25 of that Act relating to a suspected
infringement of the Chapter 2 prohibition imposed by section 18(1) of that
Act.

(6) In exercising its functions under this section, the Authority must have regard to the
expenses incurred by the water undertaker in complying with its obligations under the
section 51A agreement in question and to the desirability of—

(a) facilitating effective competition within the water supply industry;

(b) the recovery by the water undertaker of the expenses of complying with its
obligations by virtue of this section and securing a reasonable return on its
capital;

(c) the ability of the water undertaker to meet its existing obligations, and likely
future obligations, to supply water without having to incur unreasonable
expenditure in carrying out works;

(d) not putting at risk the ability of the water undertaker to meet its existing
obligations, or likely future obligations, to supply water.

(7) In this section and sections 51CA to 51CG “section 51A agreement” means an
agreement with a water undertaker for the vesting of a water main or service pipe in
a water undertaker at a future date and includes—

(a) an order under section 51B which is deemed to be an agreement by virtue of
section 51B(5), and

(b) any agreement which has been varied by order under subsection (1).]

Textual Amendments
F633 Ss. 51B-51CG substituted for ss. 51B, 51C (18.12.2015 for the substitution of ss. 51CD-51CG,
1.4.2017 for E. for the substitution of s. 51B(6) for specified purposes and s. 51CB, 1.10.2017 for E.
in so far as not already in force, 1.4.2019 for W. in so far as not already in force) by Water Act 2014
(c. 21), ss. 10(3), 94(3); S.I. 2015/1938, art. 2(b)(ii); S.I. 2017/462, arts. 3(d)(ii), 4(a) (with art. 15);
S.I. 2017/1288, art. 3(c)
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Codes in respect of section 51A agreements
F633

(1) The Authority must issue a code in respect of section 51A agreements.

2) The code may make provision about—
y p
(a) procedures in connection with making an agreement under section 51A;

(b) procedures in connection with varying or terminating a section S51A
agreement;

(¢) procedures to be followed by the Authority in determining whether to make
an order under section 51B(4) or 51C(1);

(d) the circumstances in which it is, or is not, appropriate for work to be done by
a person other than a water undertaker;

(e) the terms and conditions of a section 51A agreement;

(f) principles for determining the terms and conditions that should or should not
be incorporated into a section 51A agreement;

(g) the steps to be taken by the Authority in determining whether a person is
complying with the code.

(3) Provision under subsection (2)(c) may in particular require the Authority to consult—
(a) the Chief Inspector of Drinking Water;
(b) the Chief Inspector of Drinking Water for Wales if there is one.

(4) Provision under subsection (2)(d) may include in particular provision about
circumstances relating to—

(a) the nature of the work;
(b) the kind of premises supplied or to be supplied.

(5) Provision under subsection (2)(e) may include in particular provision about terms and
conditions as regards—

(a) constructing associated infrastructure;
(b) vesting associated infrastructure in a water undertaker;
(c) constructing water mains so as to meet additional supply requirements;

(d) connecting new water mains or service pipes to the existing supply system of
a water undertaker;

(e) complying with requirements of the kind referred to in section 47(2);
(f) the duration of a section 51A agreement.

(6) If the Authority considers that a water undertaker is not acting as required by the code,
the Authority may give the undertaker a direction to do, or not to do, a particular thing
specified in the direction.

(7) The Authority may not give a direction under subsection (6) requiring a person to enter
into, vary or terminate an agreement.

(8) I