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Local Government Act 1988
1988 CHAPTER 9

PART II

PUBLIC SUPPLY OR WORKS CONTRACTS

17 Local and other public authority contracts: exclusion of non-commercial
considerations

(1) It is the duty of every public authority to which this section applies, in exercising,
in relation to its public supply or works contracts, any proposed or any subsisting
such contract, as the case may be, any function regulated by this section to exercise
that function without reference to matters which are non-commercial matters for the
purposes of this section.

(2) The public authorities to which this section applies are those specified in Schedule 2
to this Act.

(3) The contracts which are public supply or works contracts for the purposes of this
section are contracts for the supply of goods or materials, for the supply of services
or for the execution of works; but this section does not apply in relation to contracts
entered into before the commencement of this section.

(4) The functions regulated by this section are—
(a) the inclusion of persons in or the exclusion of persons from—

(i) any list of persons approved for the purposes of public supply or
works contracts with the authority, or

(ii) any list of persons from whom tenders for such contracts may be
invited;

(b) in relation to a proposed public supply or works contract with the authority—
(i) the inclusion of persons in or the exclusion of persons from the group

of persons from whom tenders are invited,
(ii) the accepting or not accepting the submission of tenders for the

contract,
(iii) the selecting the person with whom to enter into the contract, or
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(iv) the giving or withholding approval for, or the selecting or nominating,
persons to be sub-contractors for the purposes of the contract; and

(c) in relation to a subsisting public supply or works contract with the authority—
(i) the giving or withholding approval for, or the selecting or nominating,

persons to be sub-contractors for the purposes of the contract, or
(ii) the termination of the contract.

(5) The following matters are non-commercial matters as regards the public supply or
works contracts of a public authority, any proposed or any subsisting such contract,
as the case may be, that is to say—

(a) the terms and conditions of employment by contractors of their workers or the
composition of, the arrangements for the promotion, transfer or training of or
the other opportunities afforded to, their workforces;

(b) whether the terms on which contractors contract with their sub-contractors
constitute, in the case of contracts with individuals, contracts for the provision
by them as self-employed persons of their services only;

(c) any involvement of the business activities or interests of contractors with
irrelevant fields of Government policy;

(d) the conduct of contractors or workers in industrial disputes between them or
any involvement of the business activities of contractors in industrial disputes
between other persons;

(e) the country or territory of origin of supplies to, or the location in any country
or territory of the business activities or interests of, contractors;

(f) any political, industrial or sectarian affiliations or interests of contractors or
their directors, partners or employees;

(g) financial support or lack of financial support by contractors for any institution
to or from which the authority gives or withholds support;

(h) use or non-use by contractors of technical or professional services provided
by the authority under the Building Act 1984 or the Building (Scotland) Act
1959.

(6) The matters specified in subsection (5) above include matters which have occurred
in the past as well as matters which subsist when the function in question falls to be
exercised.

(7) Where any matter referable to a contractor would, as a matter specified in
subsection (5) above, be a non-commercial matter in relation to him, the corresponding
matter referable to—

(a) a supplier or customer of the contractor;
(b) a sub-contractor of the contractor or his supplier or customer;
(c) an associated body of the contractor or his supplier or customer; or
(d) a sub-contractor of an associated body of the contractor or his supplier or

customer;
is also, in relation to the contractor, a non-commercial matter for the purposes of this
section.

(8) In this section—
“approved list” means such a list as is mentioned in subsection (4)(a) above;
“associated body”, in relation to a contractor, means any company which

(within the meaning of the Companies Act 1985) is the contractor’s holding
company or subsidiary or is a subsidiary of the contractor’s holding company;
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“business” includes any trade or profession;
“business activities” and “business interests”, in relation to a contractor

or other person, mean respectively any activities comprised in, or any
investments employed in or attributable to, the carrying on of his business and
“activity” includes receiving the benefit of the performance of any contract;

“contractor”, except in relation to a subsisting contract, means a “potential
contractor”, that is to say—

(a) in relation to functions as respects an approved list, any person who is
or seeks to be included in the list; and

(b) in relation to functions as respects a proposed public supply or works
contract, any person who is or seeks to be included in the group of
persons from whom tenders are invited or who seeks to submit a tender
for or enter into the proposed contract, as the case may be;

“exclusion” includes removal;
“Government policy” falls within “irrelevant fields” for the purposes of this

section if it concerns matters of defence or foreign or Commonwealth policy
and “involve”, as regards business activities and any such field of policy,
includes the supply of goods or materials or services to, or the execution of
works for, any authority or person having functions or carrying on business
in that field and, as regards business interests and any such field of policy,
includes investment in any authority or person whose business activities are
so involved;

“industrial dispute” has, as regards a dispute in Great Britain, the same
meaning as trade dispute in the Trade Union and Labour Relations Act 1974
and “involve”, as regards business activities and an industrial dispute, includes
the supply of goods, materials or services to or by, or the execution of works
for or by, any party to the dispute, any other person affected by the dispute,
or any authority concerned with the enforcement of law and order in relation
to the dispute;

“political, industrial or sectarian affiliations or interests” means actual
or potential membership of, or actual or potential support for, respectively,
any political party, any employers' association or trade union or any society,
fraternity or other association;

“suppliers or customers” and “sub-contractors” includes prospective
suppliers or customers and sub-contractors; and “supplier”, in relation to a
contractor, includes any person who, in the course of business, supplies him
with services or facilities of any description for the purposes of his business;

and “employers' association” and “trade union” have, as regards bodies constituted
under the law of England and Wales or Scotland, the same meaning as in the Trade
Union and Labour Relations Act 1974.

(9) This section is subject to section 18 below.


