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Debtors (Scotland) Act 1987

1987 CHAPTER 18

An Act to make new provision with regard to Scotland for an
extension of time for payment ofdebts; to amend the law relating
to certain diligences; tomake provision in respect ofmessengers-
at-arms and sheriff officers; and for connected purposes.

[15th May 1987]

with the advice and consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the

authority of the same, as follows:—
B E IT ENACTED by the Queen's most Excellent Majesty, by and

PART I

EXTENSION OF TIME TO PAY DEBTS

Time to pay directions on granting decree

1.—{1) Subject to subsections (3) to (5) below and to section 14 of this Time to pay
Act, the court, on granting decree for payment of any principal sum of directions.
money may, on an application by the debtor, direct that any sum
decerned for in the decree (including any interest claimed in pursuance of
subsections (6) and (7) below) or any expenses in relation to which the
decree contains a finding as to liability or both such sum and such
expenses shall be paid—

(a) by such instalments, commencing at such time after the date of
intimation by the creditor to the debtor of an extract of the
decree containing the direction, payable at such intervals; or

(b) as a lump sum at the end of such period following intimation as
mentioned in paragraph (a) above,

as the court may specify in the direction.
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(2) A direction under subsection (1) above shall be known as a “time to

pay direction”.

(3)Where a court grants a decreewhich contains a finding as to liability
for expenses but does not at the same time make a

time to pay direction,
then (whether or not the decree also decerns for payment of the expenses),
it shall not at any time thereafter be competent for the court to make a
time to pay direction in relation to those expenses.

(4)Where a court grants a decreewhich contains a finding as to liability
for expenses and makes a time to pay direction in relation to those

expenses but—

(a) does not decern for payment of the expenses; or

(b) decerns for payment of the expenses as taxed by the auditor of
court but does not specify the amount of those expenses,

in relation to so much of the time to pay direction as relates to the

expenses, the reference in subsection (1) above to the date of intimation
of an extract of the decree containing the direction shall be treated as a
reference to the date of intimation of an extract of a decree decerning for
payment of the expenses, being an extract specifying their amount.

(5) It shall not be competent for the court to make a time to pay
direction—

(a) where the sum ofmoney (exclusive of any interest and expenses)
decerned for exceeds £10,000 or such amount as may be

prescribed in regulations made by the Lord Advocate;

(b) where the decree contains an award of a capital sum on divorce
or on the granting of a declarator of nullity ofmarriage;

(c) in connection with a maintenance order;

(d) in an action by or on behalfof the Inland Revenue for payment
of any sum recoverable in respect of tax or as if it were tax;

(e) in an action by or on behalfof a rating authority for payment of
rates; or

(f) in an action for payment of—

(i) any duty due under the Betting and Gaming Duties
Act 1981;

(ii) car tax due under the Car Tax Act 1983; or

(iii) value added tax due under the Value Added Tax
Act 1983 or any sum recoverable as if it were value added
tax.

(6)Without prejudice to section 2(5) of this Act, interest payable under
a decree containing a time to pay direction (other than interest awarded
as a specific sum in the decree) shall not be recoverable by the creditor
except in accordance with subsection (7) below.

(7) A creditor who wishes to recover interest to which subsection (6)
above applies shall serve a notice on the debtor, not later than the date
prescribed by Act of Sederunt occurring—
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(a) in the case of a direction under subsection (1)(a) above, before
the date when the last instalment of the debt concerned (other
than such interest) is payable under the direction;

(b) in the case of a direction under subsection (1)(b) above, before
the end of the period specified in the direction,

stating that he is claiming such interest and specifying the amount of the
interest claimed.

(8) Any sum paid by a debtor under a time to pay direction shall not be
ascribed to interest claimed in pursuance of subsections (6) and (7) above
until the debt concerned (other than such interest) has been discharged.

2.—({1) While a time to pay direction is in effect, it shall not be
competent—

(a) to serve a charge for payment; or

(b) to commence or execute any of the following diligences—

(i) an arrestment and action of furthcoming or sale;

(ii) a poinding and sale;

(iii) an earnings arrestment;

(iv) an adjudication for debt,
to enforce payment of the debt concerned.

(2) While a time to pay direction is in effect an arrestment used on the
dependence of the action or in security of the debt concerned shall remain
in effect—

(a) if it has not been recalled; and

(b) to the extent that it has not been restricted under subsection (3)
below,

but, while the direction is in effect, it shall not be competent to commence
an action of furthcoming or sale following on such an arrestment.

(3) The court may, on making a time to pay direction, recall or restrict
an arrestment of the kind described in subsection (2) above.

(4) If an arrestment of the kind described in subsection (2) above is in
effect, the court may order that the making of a time to pay direction and
the recall or restriction of the arrestment shall be subject to the fulfilment
by the debtor of such conditions within such period as the court thinks fit;
and, where the court so orders, it shall postpone granting decree until
such fulfilment or the end of that period, whichever is the earlier.

(5) Where a time to pay direction is recalled or ceases to have effect,
otherwise than— ,

(a) under section 12(2)(a) of this Act; or

(b) by reason of the debt concerned being paid or otherwise
extinguished,
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the debt in so far as it remains outstanding and interest thereon, whether
or not awarded as a specific sum in the decree, shall, subject to any
enactment or rule of law to the contrary, become enforceable by any
diligence mentioned in subsection (1)(b) above.

3.—_(1) The court which granted a decree containing a time to pay
direction may, on an application by the debtor or the creditor—

(a) vary or recall the direction if it is satisfied that it is reasonable to
do so; or

(b) ifan arrestment in respect of the debt concerned is in effect, recall
or restrict the arrestment.

(2) If an arrestment in respect of the debt concerned is in effect, the
court may order that any variation, recall or restriction under subsection
(1) above shall be subject to the fulfilment by the debtor of such
conditions as the court thinks fit.

(3) The clerk of court or sheriff clerk shall as soon as is reasonably
practicable intimate a variation under subsection (1) above to the debtor
and to the creditor, and the variation shall come into effect on the date of
such intimation.

4.—(1) If, on the day on which an instalment payable under
a
time to

pay direction becomes due, there remains unpaid a sum, due under
previous instalments, of not less than the aggregate of 2 instalments, the
direction shall cease to have effect.

(2) Ifat the end of the period of 3 weeks immediately following the day
on which the last instalment payable under a time to pay direction
becomes due, any part of the debt concerned remains outstanding, the
direction shall cease to have effect.

(3) If any sum payable under a time to pay direction under section
1(1)(b) of this Act remains unpaid 24 hours after the end of the period
specified in the direction, the direction shall cease to have effect.

(4) Where—

(a) a decree for payment of a principal sum of money contains a
finding as to liability for expenses and decree for payment of the
expenses is subsequently granted; and

(b) a time to pay direction is made in relation to both the principal
sum and the expenses,

if under subsections (1) to (3) above the direction ceases to have effect in
relation to the sum payable under either of the decrees, the direction shall
also cease to have effect in relation to the sum payable under the other
decree.

Time to pay ordersfollowing charge or diligence

5.—(1) Subject to section 14 of this Act, this section applies to a debt
due under a decree or other document in respect ofwhich —

(a) a charge for payment has been served on the debtor;

(b) an arrestment has been executed; or
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(c) an action of adjudication for debt has been commenced.

(2) Subject to subsections (4) and (5) below, the sheriff may, on an
application by the debtor, make an order that a debt to which this section
applies (including any interest claimed in pursuance of subsections (6)
and (7) below) so far as outstanding, shall be paid—

(a) by such instalments, commencing at such time after the date of
intimation in accordance with section 7(4) of this Act by the
sheriff clerk to the debtor of the order under this subsection,
payable at such intervals; or

(b) as a lump sum at the end of such period following intimation as
mentioned in paragraph (a) above,

as the sheriffmay specify in the order.

(3) An order under subsection (2) above shall be known as a “time to
pay order”’.

(4) It shall not be competent for the sheriff to make a time to pay
order—

(a) where the amount of the debt outstanding at the date of the
making of the application under subsection (2) above (exclusive
of any interest) exceeds £10,000 or such amount as may be
prescribed in regulations made by the Lord Advocate;

(b) where, in relation to the debt, a time to pay direction or a time to
pay order has previously been made (whether such direction or
order is in effect or not);

(c) where, in relation to the debt, a summary warrant has been
granted;

(d) in relation to a debt including any sum recoverable by or on.
behalfof the Inland Revenue in respect of tax or as if it were tax;

(e) in relation to a debt including rates payable to a rating authority;
or .

(f) in relation to a debt including—

(i) any duty due under the Betting and Gaming Duties
Act 1981;

(ii) car tax due under the Car Tax Act 1983; or

(iii) value added tax due under the Value Added Tax
Act 1983 or any sum recoverable as if it were value added
tax.

(5) Where in respect of a debt to which this section applies—

(a) there has been a poinding ofarticles belonging to the debtor and
a warrant of sale has been granted in respect of them but has not
been executed;

(b) moveable property of the debtor has been arrested and in respect
of the arrested property—

(i) a decree in an action of furthcoming has been granted
but has not been enforced; or
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(ii) a warrant of sale has been granted but the warrant
has not been executed; or

(c) a decree in an action of adjudication for debt has been granted
and the creditor has, with the debtor’s consent or acquiescence,
entered into possession of any property adjudged by the decree
or has obtained a decree of maills and duties, or a decree of
removing or ejection, in relation to any such property,

it shall not be competent for the sheriff to make a time to pay order in
respect of that debt until the diligence has been completed or has
otherwise ceased to have effect.

(6) Without prejudice to section 9(12) of this Act, interest payable
under a decree for payment of a debt in respect of which a time to pay
order has been made (other than interest awarded as a specific sum in the

decree) shall not be recoverable by the creditor except in accordance with
subsection (7) below.

(7) A creditor who wishes to recover interest to which subsection (6)
above applies shall serve a notice on the debtor not later than the date
prescribed by Act of Sederunt occurring—

(a) in the casedf an order under subsection (2)(a) above, before the
date when the last instalment of the debt (other than such
interest) is payable under the order;

(b) in the case of an order under subsection (2)(b) above, before the
end of the period specified in the order,

stating that he is claiming such interest and specifying the amount of the
interest claimed.

(8) Any sum paid by a debtor under a time to pay order shall not be
ascribed to interest claimed in pursuance of subsections (6) and (7) above
until the debt concerned (other than such interest) has been discharged.

~

6.—({1) An application for a time to pay order shall specify, to the best
of the debtor’s knowledge, the amount of the debt outstanding as at the
date of themaking of the application and shall include an offer to pay it—

(a) by specified instalments, payable at specified intervals; or

(b) as a lump sum at the end of a specified period.

(2) The sheriff clerk’s duty under section 96(2)(b) of this Act to assist
the debtor in the completion of certain forms shall, in relation to a form
ofapplication for a time to pay order, consist ofa duty to assist him in the

completion of the form in accordance with proposals for payment made
by the debtor.

(3)On receipt ofan application for a time to pay order, the sheriffshall,
if the application is properly made and unless it appears to him that the
making of a time to pay order would not be competent, make an interim
order sisting diligence as provided for in section 8(1) of this Act.

(4) The sheriffmay, where the debtor is unable to furnish the necessary
information, make an order requiring the creditor, within such period as

may be specified therein, to furnish to the sheriff such particulars of the
decree or other document under which the debt is payable as may be

prescribed by Act of Sederunt.
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(5) If a creditor fails to comply with an order under subsection (4)
above the sheriff may, after giving the creditor an opportunity to make
representations, make an order recalling or extinguishing any existing
diligence, and interdicting the creditor from executing diligence, for the
recovery of the debt.

(6) Where the sheriff makes an interim order under subsection (3)
above, the sheriff clerk shall as soon as is reasonably practicable—

(a) serve a copy of the application for the time to pay order on the
creditor informing him that hemay object to the granting of the
application within a period of 14 days after the date of service;
and

(b) serve on the creditor a copy of the interim order and ofany order
under subsection (4) above.

7.—(1) If no objection is made in pursuance of section 6(6)(a) of this
Act, the sheriff shall make a time to pay order in accordance with the
application.

(2) If such an objection is made, the sheriff shall not dispose of the
application without first—

(a) giving the debtor an opportunity to make representations; and

(b) if agreement is not reached as to whether a time to pay order
should be made or as to its terms, giving the parties an
opportunity to be heard.

(3)Where the sheriff refuses to make a time to pay order, he shall recall
any interim order under section 6(3) of this Act.

(4) The sheriff clerk shall as soon as is reasonably practicable—

(a) intimate the decision of the sheriffon an application for a time to
pay order (including any recall of an interim order under
subsection (3) above) to the debtor and the creditor; and

(b) if the sheriff has made a time to pay order, inform the creditor of
the date when he intimated that fact to the debtor.

8.—(1)While an interim order under section 6(3) of this Act is in effect
it shall not be competent in respect of the debt—

(a) to grant a warrant of sale of articles which, before or after the
making of the interim order, have been poinded, and any
application for such warrant of sale (other than an application
for an order under section 21(1)(b) of this Act) which is pending
when the interim order comes into effect shall fall;

(b) to execute an earnings arrestment;

(c) where an arrestment of property belonging to the debtor (other
than an arrestment ofearnings in thehands ofhis employer) has
been executed before or after the making of the interim order,
to commence an action of furthcoming or sale, or to grant
decree in any such action which has already been commenced,
in pursuance of that arrestment;
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Part I (d) to commence an action of adjudication for debt or, if such an
action has already been commenced, to take any steps other
than the registration ofa notice of litigiosity in connection with
the action, the obtaining and extracting ofa decree in the action,
the registration of an abbreviate of adjudication and the
completion of title to property adjudged by the decree.

(2) An interim order under section 6(3) of this Act shall come into effect
on intimation to the creditor under section 6(6)(b) of this Act and shall
remain in effect until intimation of the sheriff's decision on the application
for a time to pay order is made to the debtor and the creditor under
section 7(4)(a) of this Act.

(3) For the purposes of section 27 of this Act, the period during which
such an interim order is in effect shall be disregarded in calculating the
period during which a poinding to which the interim order applies
remains in effect.

Effect of time to 9.—(1)While a time to pay order is in effect, it shall not be competent—
pay order on
diligence. (a) to serve a charge for payment; or

(b) to commence or execute any of the following diligences—

(i) an arrestment and action of furthcoming or sale;

(ii) a poinding and sale;

(iii) an earnings arrestment;

(iv) an adjudication for debt,

to enforce payment of the debt concerned.

(2) On making a time to pay order, the sheriff in respect of the debt—

(a) shall make an order recalling any existing earnings arrestment;

(b) where the debt is being enforced by a conjoined arrestment
order, shall—

(i) if he, or another sheriff sitting in the same sheriff
court, made the conjoined arrestment order, vary it so as to
exclude the debt or, where no other debt ormaintenance is
being enforced by the order, recall the order;

(ii) if a sheriff sitting in another sheriff court made the
conjoined arrestment order, require intimation of the time
to pay order to be made to a sheriff sitting there who shall
so vary or, as the case may be, recall the conjoined
arrestment order;

(c) where an action of adjudication for debt has been commenced,
shall make an order prohibiting the taking of any steps other
than the registration of a notice of litigiosity in connection with
the action, the obtaining and extracting ofa decree in the action,
the registration of an abbreviate of adjudication and the
completion of title to property adjudged by the decree;

(d) may make an order recalling a poinding;
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(e) may make an order recalling or restricting any arrestment other
than an arrestment of the debtor’s earnings in the hands of his
employer.

(3) If a poinding or such an arrestment as is mentioned in subsection
(2)(e) above is in effect, the sheriffmay order that themaking of a time to
pay order or the recall of the poinding or the recall or restriction of the
arrestment shall be subject to the fulfilment by the debtor of such
conditions as the sheriff thinks fit.

(4) Where the sheriffdoes not exercise the powers conferred on him by
subsection (2)(d) or (e) above to recall a diligence, he shall order that no
further steps shall be taken by the creditor in the diligence concerned
other than, in the case of a poinding, applying for an order under section
21(1) of this Act ormaking a report ofthe execution of the poinding under
section 22 of this Act.

(5) Any order made under subsection (2) or (4) above shall specify the
diligence in relation to which it is made.

(6) The sheriff shall not make an order under subsection (2)(d) or (e)
above without first giving the creditor an opportunity to make
representations.

(7) The sheriff clerk shall, at the same time as he makes intimation
under section 7(4)(a) of this Act—

(a) intimate any order under subsection (2) or (4) above to the
debtor and the creditor and the order shall come into effect on
such intimation being made to the creditor;

(b) intimate any order under subsection (2)(a) or (b) above to the
employer.

(8) While an order under subsection (4) above is in effect it shall not be
competent to grant—

(a) a warrant (other than an order under section 21(1)(b) of this Act)
to sell articles which have been poinded;

(b) a decree of furthcoming or sale of arrested property.

(9) For the purposes of section 27 of this Act, the period during which
an order under subsection (4) above is in effect shall be disregarded in
calculating the period during which a poinding to which the order applies
remains in effect.

(10) Where, before the making of a time to pay order in respect of a
debt, a charge to pay that debt has been served—

(a) if the period for payment specified in the charge has not expired,
the charge shall lapse on the making of the order;

(b) if that period has expired, nothing in the time to pay order nor in
any order under this section shall affect retrospectively the effect
of the charge in the constitution of apparent insolvency within
themeaning of section 7 of the Bankruptcy (Scotland) Act 1985.

(11) If, when a time to pay order in relation to a debt is made, any
diligence enforcing it is in effect which is not specified in an order under
subsection (2) or (4) above, the diligence shall remain in effect unless and
until it is recalled under section 10(4) of this Act.
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(12) Where a time to pay order is recalled or ceases to have effect,
otherwise than—

(a) under section 12(2)(a) of this Act; or

(b) by the debt payable under the order being paid or otherwise
extinguished,

the debt in so far as it remains outstanding (including interest thereon,
whether or not awarded as a specific sum in the decree) shall, subject to
any enactment or rule of law to the contrary, become enforceable by any
diligence mentioned in subsection (1)(b) above; and, notwithstanding
section 25 of this Act, in this subsection “diligence” includes, where the
debt was, immediately before the time to pay order was made, being
enforced by a poinding in any premises, another poinding in those
premises.

10.—{1) The sheriff may, on an application by the debtor or the
creditor—

(a) vary or recall a time to pay order if he is satisfied that it is

reasonable to do so; or

(b) if a poinding or an arrestment in respect of the debt is in effect,
‘recall the poinding or recall or restrict the arrestment.

(2) If a poinding or an arrestment in respectof the debt is in effect, the
sheriffmay order that any variation, recall or restriction under subsection
(1) above shall be subject to the fulfilment by the debtor of such
conditions as the sheriff thinks fit.

(3) The sheriff clerk shall as soon as is reasonably practicable intimate
a variation under subsection (1) above to the debtor and to the creditor,
and the variation shall come into effect on the date of such intimation.

(4) Where, after a time to pay order has been made, it comes to the
knowledge of the sheriff that the debt to which the order applies is being
enforced by any of the diligences mentioned in section 9(1)(b) of this Act
which was in effect when the time to pay order was made, the sheriff, after
giving all interested parties an opportunity to be heard, may make—

(a) an order recalling the time to pay order; or

(b) any of the orders mentioned in subsection (2) or (4) of section 9
of this Act; and that section shall, subject to any necessary
modifications, apply for the purposes of an order made under
this paragraph as it applies for the purposes of an order made
under either of those subsections.

11.—(1) If, on the day on which an instalment payable under a time to
pay order becomes due, there remains unpaid a sum, due under previous
instalments, ofnot less than the aggregate of2 instalments, the order shall
cease to have effect. .

(2) Ifat the end of the period of 3 weeks immediately following the day
on which the last instalment payable under a time to pay order becomes
due, any part of the debt payable under the order remains outstanding,
the order shall cease to have effect.
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(3) If any sum payable under a time to pay order under section 5(2)(b)
of this Act remains unpaid 24 hours after the end of the period specified
in the order, the order shall cease to have effect.

Miscellaneous

12.—(1)While a time to pay direction or a time to pay order is in effect,
the creditor shall not be entitled to found on the debt concerned in
presenting, or in concurring in the presentation of, a petition for the
sequestration of the debtor’s estate.

(2) A time to pay direction or a time to pay order shall cease to have
effect—

(a) on the granting of an award of sequestration of the debtor’s
estate;

(b) on the granting by the debtor of a voluntary trust deed whereby
his estate is conveyed to a trustee for the benefit ofhis creditors
generally; or

(c) on the entering by the debtor into a composition contract with
his creditors.

13.—(1) No right or remedy of a creditor to enforce his debt shall be
affected by—

(a) a time to pay direction;

(b) a time to pay order; or

(c) an interim order under section 6(3) of this Act,
except as expressly provided in this Part of this Act.

(2) The recall—

(a) on the making of a time to pay direction or an order under
section 3(1) of this Act, of an arrestment; or

(b) on the making of a time to pay order or an order under section
10(1) of this Act, of an arrestment or a poinding,

shall not prevent the creditor therein from being ranked by virtue of that
arrestment or poinding pari passu under paragraph 24 of Schedule 7 to
the Bankruptcy (Scotland) Act 1985 on the proceeds of any other
arrestment or poinding.

14.1) It shall be competent tomake a time to pay direction or a time
to pay order only in relation to a debtor who is an individual and only if,
and to the extent that, the debtor is liable for payment of the debt
concerned in either or both of the following capacities—

(a) personally;

(b) as a tutor of an individual or as a judicial factor loco tutoris,
curator bonis or judicial factor loco-absentis on an individual’s
estate.

(2) A time to pay direction or a time to pay order shall cease to have
effect on the death of the debtor or on the transmission of the obligation
to pay the debt concerned during his lifetime to another person.
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Part I (3) Where a time order for the payment by instalments of a sum owed
under a regulated agreement or a security has been made under section

1974 c. 39. 129(2)(a) of the Consumer Credit Act 1974 it shall not thereafter be

competent to make a time to pay direction or a time to pay order in
relation to that sum.

Interpretation of 15.—(1) In this Part of this Act—
Part I.

“adjudication for debt” does not include—

(a) an adjudication on a debitum fundi; or

(b) an adjudication under section 23 of the
1924 c. 27. Conveyancing (Scotland) Act 1924 (adjudication to

recover arrears of ground annual);

“‘poinding” does not include poinding of the ground, and ‘“‘poinded”
shall be construed accordingly.

(2) In sections 1 to 4 of this Act—

“the court” means the Court of Session or the sheriff;

“the debt concerned’”’ means the sum or expenses in respect ofwhich
a time to pay direction is made.

(3) In sections 5 to 14 of this Act—

“debt” means the sum due by a debtor under a decree or other
document (including any interest thereon and any expenses
decerned for), and any expenses of diligence used to recover such
sum which are chargeable against the debtor, but does not
include—

(a) any sum due under an order of court in criminal
proceedings;

(b) maintenance, whether due at the date of application
for the time to pay order or not, or any capital sum
awarded on divorce.or on the granting of a declarator of
nullity of marriage or any other sum due under a decree
awarding maintenance or sucha capital sum; or

(c) any fine imposed—

(i) for contempt of court;

(ii) under any enactment, for professional
misconduct; or

(iii) for failure to implement an order under section 91
1868 c. 100. of the Court of Session Act 1868 (orders for

specific performance of statutory duty);

“decree or other document’”’ means—

(a) a decree of the Court of Session or the sheriff;

(b) an extract of a document which is registered for
execution in the Books ofCouncil and Session or the sheriff
court books;
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(c) an order or determination which by virtue of any
enactment is enforceable as if it were an extract registered
decree arbitral bearing a warrant for execution issued by
the sheriff;

(d) acivil judgment granted outside Scotland by a court,
tribunal or arbiter which by virtue ofany enactment or rule
of law is enforceable in Scotland; and

(e) a document or settlement which by virtue of an
Order in Council made under section 13 of the Civil
Jurisdiction and Judgments Act 1982 is enforceable in
Scotland,

but does not include a maintenance order or a summary
warrant;

“sheriff°—
(a) in relation to a debt constituted by decree granted by

a sheriff, means that sheriff or another sheriff sitting in the
same sheriff court;

_(b) in any other case, means the sheriff having
jurisdiction—

(i) in the place where the debtor is domiciled;

(ii) if the debtor is not domiciled in Scotland, in a
place in Scotland where he carries on business; or

(iii) if the debtor does not carry on business in
Scotland, in a place where he has property which
is not exempt from diligence;

and, for the purposes of sub-paragraphs (i) and (ii) above,
the debtor’s domicile shall be determined in accordance
with section 41 of the Civil Jurisdiction and Judgments Act
1982.

PART II

POINDINGS ANDWARRANT SALES

Poinding
16.—(1) The following articles belonging to a debtor shall be exempt

from poinding at the instance of a creditor in respect ofa debt due to him
by the debtor—

(a) clothing reasonably required for the use of the debtor or any
member of his household;

(b) implements, tools of trade, books or other equipment
reasonably required for the use of the debtor or any member of
his household in the practice of the debtor’s or such member's
profession, trade or business, not exceeding in aggregate value
£500 or such amount as may be prescribed in regulations made
by the Lord Advocate;

(c) medical aids or medical equipment reasonably required for the
use of the debtor or any memberof his household;
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Part II (d) books or other articles reasonably required for the education or
training of the debtor or any member of his household not
exceeding in aggregate value £500 or such amount as may be

prescribed in regulations made by the Lord Advocate;

(e) toys for the use of any child who is a member of the debtor’s
household;

(f) articles reasonably required for the care or upbringing of a child
who is a member of the debtor’s household.

(2) The following articles belonging to a debtor shall be exempt from
poinding if they are at the time of the poinding in a dwellinghouse and are
reasonably required for the use in the dwellinghouse of the person
residing there or a member of his household—

(a) beds or bedding;

(b) household linen;

(c) chairs or settees;

(d) tables;

(e) food;

“(f lights or light fittings;

(g) heating appliances;

(h) curtains;

(j) floor coverings;

(k) furniture, equipment or utensils used for cooking, storing or
eating food;

(1) refrigerators;

(m) articles used for cleaning, mending, or pressing clothes;

(n) articles used for cleaning the dwellinghouse;

(o) furniture used for storing—

(i) clothing, bedding or household linen;

(ii) articles used for cleaning the dwellinghouse; or

(iii) utensils used for cooking or eating food;

(p) articles used for safety in the dwellinghouse;

(q) tools used for maintenance or repair of the dwellinghouse or of
household articles.

(3) The Lord Advocate may by regulations add to the list set out in
subsection (2) above, or delete or vary any of the items contained in that
list.

(4) If, on an application made within 14 days after the date of the
execution of the poinding—

°

(a) by the debtor or any person who owns a poinded article in
common with the debtor; or

(b) by any person in possession of a poinded article,
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the sheriff is satisfied that the article is exempt from poinding under this
section, he shall make an order releasing the article from the poinding.

17.—(1) No poinding shall be executed on Sunday, Christmas Day,
New Year’s Day, Good Friday or such other day asmay be prescribed by
Act of Sederunt.

(2) The execution of a poinding shall not—

(a) be commenced before 8 a.m. or after 8 p.m.; or

(b) be continued after 8 p.m.,
unless the officer ofcourt has obtained prior authority from the sheriff for
such commencement or continuation; and any rule of law which prohibits
poindings outwith the hours of daylight shall cease to have effect.

18.—(1) Subject to subsection (2) below, notwithstanding any warrant
authorising him to open shut and lock fast places, an officer of court shall
not enter a dwellinghouse to execute a poinding if, at the time of his
intended entry, there appears to him to be nobody, or only children under
the age of 16 years, present there unless, at least 4 days before the date of
his intended entry, he has served notice on the debtor specifying that date.

(2) If it appears to the sheriff, on an application made to him by the
officer ofcourt (which shall not require to be intimated to the debtor), that
the requirement of service under this section would be likely to prejudice
the execution of the poinding he may dispense with such service.

19.—(1) The officer of court shall be entitled to poind articles only to
the extent necessary to ensure that the sum recoverable at the time of the
sale would be realised if they were sold at the values fixed under section
20(4) of this Act.

(2) In executing a poinding, an officer of court shall be entitled to
proceed on the assumption that any article in the possession of the debtor
is owned by him unless the officer of court knows or ought to know that
the contrary is the case.

(3) The officer of court shall not be precluded from relying on the
assumption mentioned in subsection (2) above by reason only of one or
both of the following circumstances—

(a) that the article belongs to a class which is commonly held under
a hire, hire-purchase or conditional sale agreement or on some
other limited title of possession;

(b) that an assertion has been made that the article is not owned by
the debtor.

20.—{1) The procedure in a poinding shall be in accordance with this
section and section 21 of this Act.

(2) Before executing the poinding, the officer of court shall—

(a) exhibit to any person present the warrant to poind and the
certificate of execution of the charge relating thereto;

(b) demand payment of the sum recoverable from the debtor, if he is
present, or any person present appearing to the officer of court
to be authorised to act for the debtor; and
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(c) make enquiry of any person present as to the ownership of the
articles proposed to be poinded, and in particular whether there
are any persons who own any articles in common with the
debtor,

but it shall not be necessary for the officer of court to make public
proclamation of the poinding or to read publicly the extract decree

containing the warrant to poind and the execution of the charge relating
thereto.

(3) The officer of court shall be accompanied at the poinding by one
witness.

(4) The poinded articles shall be valued by the officer ofcourt according
to the price which they would be likely to fetch if sold on the open market
unless he considers that the articles are such that a valuation by a
professional valuer or other suitably skilled person is advisable, in which
case he may arrange for sucha valuation.

(5) The officer ofcourt shall prepare a schedule (referred to in this Part
of this Act as “‘the poinding schedule”), in the form prescribed by Act of
Sederunt, which shall specify—

(a) the identity of the creditor and of the debtor;

(b) the articles poinded, and their respective values;

(c) the sum recoverable; and

(d) the place where the poinding was executed.

(6) On completion of the valuation the officer of court shall—

(a) along with the witness sign the poinding schedule;

(b) deliver the poinding schedule to any person in possession of the
articles or—

(i) where the poinding was executed in a dwellinghouse
or other premises, leave it in the premises; or

(ii) in any other case, deliver it to premises occupied by
that person;

(c) if the person in possession of the articles is not the debtor and it is
reasonably practicable, serve a copy of it by post on the debtor;

(d) inform the debtor (if present) of his right to redeem poinded
articles under section 21(4) of this Act;

(e) inform any person present who owns any poinded article in
common with the debtor ofhis right to redeem poinded articles
under section 41(2) and (3)(a) of this Act; and

(f) inform the debtor (if present) and any person present who owns
any poinded article in common with the debtor, or who is in
possession of any poinded article, of his right to apply for an
order releasing articles from poinding under section 16(4), 23(1)
or 41(3)(b) of this Act.
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(7) The officer of court shall leave poinded articles at the place where
they were poinded, except that where that place is not a dwellinghouse or
other premises, if he considers it necessary for their security or the
preservation of their value and there is insufficient time to obtain an order
under section 21(1)(a) of this Act, he shall remove them at the creditor’s
expense—

(a) to the nearest convenient premises belonging to the debtor or to
the person in possession of the articles; or

(b) if no such premises are available, to the nearest suitable secure
premises.

21.—{1) The sheriff, on an application by the creditor, the officer of
court or the debtor intimated in accordance with subsection (2) below,
may at any time after the execution of a poinding make an order—

(a) for the security of any of the poinded articles; or

(b) in relation to any of the articles which are ofa perishable nature
or which are likely to deteriorate substantially and rapidly in
condition or value, for their immediate disposal and, in the
event of their disposal by sale, for payment of the proceeds of
sale to the creditor or for consignation of the proceeds in court
until the diligence is completed or otherwise ceases to have
effect,

and a decision of the sheriff under paragraph (b) above for the immediate
disposal of articles shall not be subject to appeal.

(2) An application for an order under subsection (1)(b) above—

(a) by the creditor or the officer of court, shall be intimated by him
to the debtor;

(b) by the debtor, shall be intimated to the creditor or the officer of .

court,

at the time when it is made.

(3) It shall not be competent for an officer of court in executing a
poinding to examine a person on oath as to the ownership of any article.

(4) Subject to subsection (1)(b) above, the debtor shall be entitled,
within 14 days after the date of execution of the poinding, to redeem any
poinded article at the value fixed under section 20(4) of this Act; and the
officer of court shall mention any such redemption in his report under
section 22 of this Act or, if he has already made that report, shall report
the redemption as soon as is reasonably practicable to the sheriff.

(5) The officer of court shall, on receiving payment from the debtor for
the redemption under subsection (4) above of a poinded article, grant a
receipt in the form prescribed by Act of Sederunt to the debtor; and the
receipt shall operate as a release of the article from the poinding.

(6) Subject to section 29(2)(b) of this Act, the revaluation in the same
poinding of an article which has been valued- under section 20(4) of this
Act shall not be competent.

(7) A poinding shall be deemed to have been executed on the date when
the poinding schedule has been delivered, or left on the premises, in
pursuance of section 20(6)(b) of this Act.
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(8) Subject to subsection (9) below, at any time before the execution of
a poinding on behalfofa creditor, an officer of court shall, if requested to
do so by any other creditor who has delivered to him a warrant to poind,
conjoin that creditor in the poinding. .

(9) It shall not be competent for an officer ofcourt to conjoin a creditor
in a poinding in respect of a debt for which the creditor holds a summary
warrant.

22.—{1) The officer of court shall, within a period of 14 days after the
date of execution of the poinding (or such longer period as the sheriff on
cause shownmay allow on an application by the officer ofcourt)make to
the sheriff in the form prescribed by. Act of Sederunt a report of the
execution of the poinding which shall be signed by the officer ofcourt and
the witness who attended the poinding.

(2) The officer of court shall note in the report under subsection (1)
above any assertion made before the submission of the report that any
poinded article does not belong to the debtor.

(3) The sheriffmay refuse to receive a report on the ground that it has
not been made and signed in accordance with subsection (1) above, and if
the sheriff refusesto receive a report on that ground the poinding shall
cease to have effect.

(4) The sheriff clerk shall intimate a refusal under subsection (3)
above—

.

(a) to the debtor; and

(b) if he is a different person from the debtor, to the person in
possession of the poinded articles.

(5) Any rule of law whereby the sheriffmay refuse to receive a report of
the execution of a poinding on a ground other than one specified in.
subsection (3) above shall cease to have effect.

23.—(1) The sheriff may, on an application made within 14 days after
the date of execution of a poinding by the debtor or any person in
possession of a poinded article, make an order releasing an article from
the poinding if it appears to the sheriff that its continued inclusion in the
poinding or its sale under warrant of sale would be unduly harsh in the
circumstances.

(2) Where the sheriff has made an order under subsection (1) above he
may, notwithstanding section 25 of this Act, on an application by the
creditor or by an officer of court on his behalf, authorise the poinding of
other articles belonging to the debtor on the same premises.

24.—(1) If, at any time before the sale of the poinded articles, the sheriff
is satisfied that the poinding is invalid or has ceased to have effect he shall,
on his own initiative or on an application by the debtor, make an order
declaring that to be the case, and may make such consequential order as
appears to him to be necessary in the circumstances.

(2) Without prejudice to section 16(4) of this Act, it shall not be
competent for the sheriff to make an order under subsection (1) above on
the ground that any poinded article is exempt from poinding under that
section.

,
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(3) Atany time before an application is made under section 30 of this
Act for a warrant of sale, the sheriffmay, on an application by the debtor,
recall a poinding on any of the following grounds—

(a) that it would be unduly harsh in the circumstances for a warrant
of sale of the poinded articles to be granted;

(b) that the aggregate of the values of the poinded articles fixed
under section 20(4) of this Act was substantially below the
aggregate of the prices which they would have been likely to
fetch if sold on the open market; or

(c) that the likely aggregate proceeds of sale of the poinded articles
would not exceed the expenses likely to be incurred in the
application for warrant of sale and in any steps required to be
taken under this Part of this Act in execution of such a warrant,
on the assumption that that application and such steps are
unopposed.

(4) The sheriff shall not grant an application on the ground mentioned
in subsection (3)(c) above if an order for further poinding of articles
belonging to the debtor has been authorised under section 23(2), 28(6) or
29(2), or has become competent by reason of section 9(12), 28(2), 40(5) or

- 41(6), of this Act.

(5) The sheriff shall not make an order under subsection (1) above,
recall a poinding or refuse an application under this section without first
giving the debtor and the creditor—

(a) an opportunity to make representations; and

(b) if either party wishes to be heard, an opportunity to be heard.

(6) The sheriff clerk shall intimate to the debtor any order made under
subsection (1) above by the sheriff on his own initiative.

25. Subject to sections 9(12), 23(2), 28(2) and (6), 29(2), 40(5) and 41(6)
of this Act, where articles are poinded in any premises (whether or not the
poinding is valid), another poinding in those premises to enforce the same
debt shall not be competent except in relation to articles which have been
brought on to the premises since the execution of the first poinding.

26.—({1) Where a caravan, houseboat or other moveable structure
which is the only or principal residence of the debtor or another person
has been poinded the sheriff, on an application by the debtor or that other
person made at any time after the execution of the poinding and before
the granting of a warrant of sale, may order that for such period as he
shall specify no further steps shall be taken in the poinding.

(2) In calculating under section 27(1) or (2) of this Act the period during
which a poinding in respect of which an order has been made under
subsection (1) above shall remain effective, there shall be disregarded the
period specified in the order.

27.—(1) Subject to subsections (2), (3) and (5)(a) below, a poinding
shall cease to have effect on the expiry of a period of one year after the
date of execution of the poinding, unless before such expiry an
application has been made under section 30(1) of this Act for a warrant
of sale in relation to the poinded articles.
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(2) The sheriff, on an application by the creditor or by an officerofcourt
on his behalf made before the expiry of the period mentioned in
subsection (1) above and before an application has been made under
section 30(1) of this Act, may extend that period—

(a) where he considers that, if the said period is extended, the debtor
is likely to comply with an agreement between the creditor and
the debtor for the payment of the sum recoverable by
instalments or otherwise; or

(b) to enable further proceedings to be taken in the diligence where
the termination of the poinding would prejudice the creditor
and the creditor cannot be held responsible for the
circumstances giving rise to the need for the extension,

for such further period as he considers reasonable in the circumstances.

(3) The sheriffmay grant further extensions under subsection (2) above,
on application being made to him before the expiry of the previously
extended period.

(4) The decision of the sheriff under subsection (2) above shall not be
subject to appeal, and shall be intimated to the debtor by the sheriffclerk.

(5) Where, within the period mentioned in subsection (1) above or
within that period as extended under subsection (2) above, an application
is made—

(a) under subsection (2) above—

(i) if the application ismade on the ground referred to in
paragraph (a) of that subsection, the poinding shall, if the
date of disposal of the application is later than 14 days
before the poinding is due to expire, continue to have effect
until 14 days after that disposal;

(ii) in any other case, the poinding shall continue to have
effect until the disposal of the application;

(b) under section 30 of this Act for a warrant of sale, the poinding
shall, if the sheriff refuses to grant a warrant of sale, continue to
have effect—

(i) until the period for leave to appeal has expired
without an application for leave having been made;

(ii) where an application for leave to appeal is made,
until leave has been refused or the application has been
abandoned;

(iii) where leave to appeal has been granted, until the
period for an appeal has expired without an appeal being
made; or

(iv) where an appeal against the decision is made, until
the matter has been finally determined or the appeal has
been abandoned; or

(c) under section 30 of this Act for a warrant of sale, the poinding

shall,
if the sheriff grants a warrant of sale, continue to have

enect—
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(i) if the articles are sold, or ownership passes to the
creditor under section 37(6) of this Act, until the date of
such sale or such ownership passing; or

(ii) if the articles are not sold, or ownership does not
pass to the creditor, until the expiry of the period specified
for the warrant sale in the warrant of sale.

(6)Without prejudice to subsection (7) below, ifa report has beenmade
to the sheriff under section 36(2) of this Act, the poinding shall continue
to have effect for a period of 6 months after the date when the latest such
report was made.

(7) Where, within the period specified for the warrant sale in the
warrant of sale, or within the period mentioned in subsection (6) above,
an application is made under section 35 of this Act for a variation of the
warrant of sale, the poinding shall cease to have effect—

(a) if the sheriff refuses to grant a variation—

(i) when the period for leave to appeal has expired
without an application for leave having been made;

(ii) where an application for leave to appeal is made,
when leave has been refused or the application has been
abandoned;

(iii) where leave to appeal has been granted, when the
period for an appeal has expired without an appeal being
made; or

(iv) where an appeal against the decision is made, when
the matter has been finally determined in favour of the
sheriff's decision or the appeal has been abandoned,

or on such later date as the sheriffmay direct;

(b) if the sheriff grants a variation—

(i) where the articles are sold, or ownership passes to the
creditor under section 37(6) of this Act in the period
specified for the warrant sale in the warrant of sale as so
varied, on the date of the warrant sale or of ownership so
passing;

(ii) where the articles are not sold and ownership does
not pass to the creditor within that period, on the expiry of
that period.

Removal, damage or destruction ofpoinded articles

28.—({1) The debtor or the person in possession ofpoinded articlesmay
move them to another location if—

(a) the creditor or an officer of court on behalf of the
creditor

has
consentedin writing to their removal; or

(b) the sheriff, on an application by the debtor or the person in
possession, has authorised their removal.
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(2) Where poinded articles have been removed under subsection (1)
above, an officer of court may, under the same warrant to poind, again
poind any of the articles so removed and, notwithstanding section 25 of
this Act, any articles which were not so removed, whether or not they were

previously poinded; and, on the execution of any such further poinding,
the original poinding shall be deemed to have been abandoned.

(3) The removal, except in accordance with this Part of this Act, from
any premises of poinded articles by—

(a) the debtor; or

(b) any person, other than the creditor or an officer of court, who
knows that the articles have been poinded,

shall be a breach of the poinding and may be dealt with as a contempt of
court.

(4) Where articles have been removed from premises otherwise than in
accordance with this Part of this Act, the sheriff, on an application by the
creditor—

(a) may, subject to subsection (5) below, make an order requiring
the person in possession of the articles to restore them to the

premises from which they were removed within a period
specified in the order; and

(b) if an order under paragraph (a) above is not complied with, and
it appears to the sheriff that the articles are likely to be found
in premises specified in the application, may grant a warrant to
officers of court—

(i) to search for the articles in those premises; and

(ii) to restore the articles to the premises from which
they were removed or tomake such other arrangements for
their security as the sheriffmay direct,

and such a warrant shall be authority to open shut and lockfast
places for the purpose of its execution.

(5) Where it appears to the sheriff, on an application made to him by
any person having an interest, that any article which has been removed
from premises otherwise than in accordance with this Part of this Act has

been
acquired for value and without knowledge of the poinding, he

shall—

(a) refuse an order under subsection (4)(a) above relating to that
article;

(b) recall any such order which he has already made; and

(c) make an order releasing the article from the poinding.

(6) Where articles have been removed from premises otherwise than in
accordance with this Part of this Act in circumstances in which the debtor
is at fault the sheriff, on an application by the creditor or by an officer of
court on his behalf, may, notwithstanding section 25 of this Act,
authorise the poinding of other articles belonging to the debtor in the
same premises.

(7) The removal of poinded articles to another location shall not have
the effect of releasing the articles from the poinding.
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29.—(1) The wilful damage or destruction of poinded articles by—
(a) the debtor; or

(b) any person, other than the creditor or an officer of court, who
knows that the articles have been poinded,

shall be a breach of the poinding and may be dealt with as a contempt of
court.

(2)Where poinded articles have been damaged or destroyed the sheriff,
on an application by the creditor or by the officer of court on his behalf,
may—

(a) where the debtor has been at fault, authorise the poinding of
other articles belonging to the debtor in the premises in which
the original poinding took place; and

(b) in any case, authorise the revaluation of any damaged article in
accordance with section 20(4) of this Act.

(3) Where a third party, knowing that an article has been poinded—

(a) wilfully damages or destroys it; or

(b) removes it from premises in breach of a poinding, and—

(i) it is damaged, destroyed, lost or stolen; or

(ii) itis acquired from or through him by another person
without knowledge of the poinding and for value,

the sheriff may order the third party to consign the sum mentioned in
subsection (4) below in court until the completion of the sale or until the
poinding otherwise ceases to have effect.

(4) The sum to be consigned in court under subsection (3) above shall
be—

(a) where the article has been damaged but not so damaged as to
make it worthless, a sum equal to the difference between the
value of the article fixed under section 20(4) of this Act and the
value of the article as so damaged;

(b) in any other case, a sum equal to the value fixed under that
section.

(5) Any sum consigned in court under subsection (3) above shall, on the
completion of the sale or on the poinding otherwise ceasing to have effect,
be paid to the creditor to the extent necessary to meet the sum
recoverable, any surplus thereof being paid to the debtor.

Warrant sales

30.—(1) A creditor shall not be entitled to sell articles poinded by him
unless, on an application by him or by an officer of court on his behalf,
the sheriff has granted a warrant under this section (referred to in this Act
as a “warrant of sale’).

(2) The sheriffmay refuse to grant a warrant of sale—

(a) on his own initiative or on an objection by the debtor—
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Part II (i) on the ground that the poinding is invalid or has
ceased to have effect;

(ii) on a ground mentioned in section 24(3)(b) or (c) of
this Act;

(b) onan objection by the debtor, on the ground that the granting of
the application would be unduly harsh in the circumstances.

(3) The creditor or officer of court, when making an application under
subsection (1) above, shall serve a copy thereof on the debtor together
with a notice in the form prescribed by Act of Sederunt informing him—

(a) that he may object to the application within 14 days after the
date when it was made; and

(b) ofhis right to redeem poinded articles under section 33(2) of this
Act.

(4) The sheriff shall not—

(a) refuse to grant a warrant of sale on his own initiative; or

(b) dispose of an application under subsection (1) above where the
debtor has objected thereto in accordance with subsection (3)(a)
above,

without first giving the parties an opportunity to be heard.

(5) It shall not be competent for the sheriff to refuse to grant a warrant
of sale on the ground that any poinded article is exempt from poinding
under section 16 of this Act.

(6) Where the sheriff refuses to grant a warrant of sale, the sheriffclerk
shall intimate that refusal to the debtor and, if he is a different person
from the debtor, to the person in possession of the poinded articles.

(7) A sale under a warrant of sale shall be known as a “warrant sale’.

Provisions of 31.—(1) Every warrant of sale shall provide that the warrant sale shall
warrant of sale. be by public auction and shall specify the location of the sale in

accordance with section 32 of this Act.

(2) A warrant of sale shall—

(a) appoint an officerofcourt tomake arrangements for the warrant
sale in accordance with the warrant;

(b) specify a period within which the warrant sale shall take place;
and

(c) empower the officer ofcourt to open shut and lockfast places for
the purpose of executing the warrant.

(3)Where thewarrant ofsale provides for the sale to be held in premises
other than an auction room, it shall appoint to conduct the warrant sale—

(a) if the aggregate of the values of the poinded articles fixed under
section 20(4) of this Act exceeds £1,000 or such other sum as

may be prescribed by Act of Sederunt and a person who carries
on business as an auctioneer is available, that person;

(b) in any other case, the officer ofcourt appointed under subsection
(2) above or another suitable person.
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(4) A warrant of sale which provides for the warrant sale to be held in
premises other than where the poinded articles are situated shall also
empower the officer of court appointed by the warrant to remove the
poinded articles to such premises for the sale.

32.—(1) The warrant ofsale shall not provide for the warrant sale to be
held in a dwellinghouse except with the consent in writing, in a form to be
prescribed by Act of Sederunt, of the occupier thereofand, ifhe is not the
occupier, of the debtor.

(2) Subject to subsection (3) below, where articles are poinded in a
dwellinghouse and any consent required under subsection (1) above is not
given, the warrant of sale shall provide for the warrant sale to be held in
an auction room specified in the warrant.

(3) Where—

(a) articles are poinded in a dwellinghouse and any consent required
under subsection (1) above is not given; and

(b) it appears to the sheriff that, if the sale were to be held in an
auction’room, the likely proceeds of the warrant sale would not
exceed the expenses of the application for warrant of sale and
‘the expenses likely to be incurred in any steps required to be
taken under this Part of this Act in the execution of the warrant
on the assumption that that application and any such steps are
unopposed,

if the creditor is able to offer suitable premises in which the warrant sale
could be held, the warrant of sale shall, subject to subsection (1) above
and subsections (4) and (5) below, provide for the sale to be held in those
premises, but otherwise the sheriff shall refuse to grant a warrant of sale.

(4) Subject to subsection (5) below, the warrant of sale shall not provide
for the sale to be held in premises (other than a dwellinghouse or an
auction room) which are occupied by a person other than the debtor or
the creditor except with the consent in writing, in a form to be prescribed
by Act of Sederunt, of the occupier thereof.

(5) Where the occupier of premises (other than a dwellinghouse or an
auction room) where poinded articles are situated does not give his
consent under subsection (4) above to the holding of the warrant sale in
those premises, the warrant of sale may, if the sheriff considers that it
would be unduly costly to require the removal of the poinded articles to
other premises for sale, nevertheless provide that the warrant sale shall be
held in the premises where they are situated.

(6) In this section ‘‘occupier”’, in relation to premises where there are 2
or more occupiers, means each of them.

33.—(1)Where a warrant sale is to be held in premises other than where
the poinded articles are situated, the officer of court may, in pursuance
of section 31(4) of this Act, remove to those premises only such poinded
articles as, if sold at their values fixed under section 20(4) of this Act,
would realise in total the sum recoverable at the time of the sale; and shall
release the remaining poinded articles from the poinding.
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Part II (2) Subject to section 21(1) of this Act, the debtor may, within 7 days
after the date when a copy of an application for warrant of sale has been
served on him, redeem any poinded article by paying to the officer ofcourt
a sum equal to its value fixed under section 20(4) of this Act.

(3) The officer of court shall, on receiving payment from the debtor
under subsection (2) above, grant a receipt in the form prescribed by Act
of Sederunt to the debtor; and the receipt shall operate as a release of the
article from the poinding.

(4) The creditor and the debtormay by agreement release articles from
the poinding.

(5) Any release or redemptionof poinded articles under this section—

(a) shall be mentioned in the next subsequent application (if any)
which is made for warrant of sale or for variation ofwarrant of
sale; or

(b) if it takes place after an application for warrant of sale (or
variation thereof) has been made and before it has been

disposed of, shall be reported as soon as is reasonably
practicable by the officer of court to the sheriff; or

(c) in any other case, shall be mentioned in any report of sale.

Intimation and 34.—(1) The officer of court appointed under section 31(2)(a) of this

publication
of Act to make arrangements for the warrant sale shall—

Sale.

(a) as soon as is reasonably practicable intimate to the debtor and,
if the person in possession of the poinded articles is not the
debtor, to that person, the date arranged for the warrant sale;
and

(b) not later than the date of intimation under paragraph (a) above,
serve a copy of the warrant of sale on the debtor and any such

person.

(2) Where the warrant sale is not to be held in the premises where the

poinded articles are situated, the officer of court referred to in subsection
(1) above shall, not less than 7 days before the date arranged for the
removal of the poinded articles from those premises, intimate to the
debtor and, if he is not the debtor, to the person in possession of the
poinded articles—

_ (a) the place where the sale is to be held; and

(b) the date arranged for the removal.

. (3) The sheriffclerk shall arrange for such particulars of the warrant of
sale as are prescribed by Act of Sederunt to be displayed on the walls of
court.

(4) The warrant sale shall be advertised by public notice and, where the
_ sale is to be held otherwise than in an auction room, the public notice shall
be as directed by the warrant of sale.

(5)Where the warrant sale is to be held in premises not belonging to the

debtor, the public notice under subsection (4) above shall not name him
or disclose that the articles for sale are poinded articles.
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(6) Where the warrant sale is to be held in premises other than the
debtor's premises or an auction room, any public notice of the sale shall
State that the articles to be sold do not belong to the occupier of the
premises where the sale is to be held.

35.—({1) Where, for any reason for which neither the creditor nor the
officer ofcourt is responsible, the arrangementsmade for the warrant sale
cannot be implemented in accordance with the provisions of the warrant
of sale, the sheriffmay, on an application by the creditor or by the officer
of court on his behalf, grant a variation of the warrant of sale.

(2) Subject to subsection (3) below, the sheriff may, on his own
initiative or on an objection by the debtor, refuse to grant an application
under subsection (1) above on the ground that—

(a) the poinding is invalid or has ceased to have effect; or

(b) the proposed variation is unsuitable.

(3) It shall not be competent for the sheriff to refuse to grant an
application under subsection (1) above on the ground that any poinded
article is exempt from poinding under section 16 of this Act.

(4) Section 32 of this Act shal! apply to a warrant ofsale as varied under
this section.

(5) A creditor or officer of court who makes an application under
subsection (1) above shall at the same time—

(a) serve on the debtor a copy thereof together with a notice in the
form prescribed by Act of Sederunt, informing him that he may
object to the application within 7 days after the date of such
service; and

(b) serve on any other person in possession of the poinded articles a
copy of the application.

(6) The sheriff shall not—

(a) refuse to grant a variation under subsection (1) above on his own
initiative; or

(b) dispose ofan application under that subsection where the debtor
has objected thereto in accordance with subsection (5) above,

without first giving the parties an opportunity to be heard.

(7) On granting a variation under subsection (1) above, the sheriffmay
make such consequential orders as he thinks fit including, where
appropriate—

(a) an order requiring service on the debtor, and on any other person
in possession of the poinded articles, of the warrant of sale as
varied;

(b) the retaking ofany steps in the diligencewhich have already been
taken.

(8) Where the sheriff refuses to grant a variation under subsection (1)
above, the sheriffclerk shall intimate that refusal to the debtor and to any
other person in possession of the poinded articles.
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(9) Subject to subsection (10) below and without prejudice to section

36(3) of this Act, after intimation has been given under section 34 of this
Act to the debtor of the date arranged for the warrant sale or for the
removal for sale of the poinded articles from the premises where they are
situated, the creditor or officer of court shall not be entitled to arrange a
new date for the sale or for such removal.

(10)Where, for any reason forwhich neither the creditor nor the officer
ofcourt is responsible, it is not possible for the warrant sale or, as the case
may be, the removal for sale of the poinded articles from the premises
where they are situated, to take place on the date arranged for it, the
creditor may instruct the officer of court to arrange a new date in
accordance with subsection (11) below, and the officer of court shall
intimate the new date to the debtor and to any other person in possession
of the poinded articles.

(11) The new date arranged under subsection (10) above—

(a) shall not in any case be less than 7 days after the date of
intimation under that subsection; and

(b) in the case of a newdate arranged for a warrant sale, shall be a
date within the period specified in the warrant of sale as the

‘period within which the sale is required to be held.

36.—(1) Without prejudice to section 35(1) and (10) of this Act, in
order to enable the sum recoverable to be paid by instalments or
otherwise in accordance with an agreement between the creditor and the

debtor, the creditormay, after the granting ofa warrant ofsale, cancel the
arrangements for the warrant sale on not more than 2 occasions.

(2) The creditor or the officer of court on his behalf shall as soon as is

reasonably practicable after any agreement of the kind referred to in
subsection (1) above has been entered intomake a report of the agreement
to the sheriff.

(3) Where, following cancellation of the warrant sale in pursuance of
subsection (1) above, the debtor is in breach of the agreement—

(a) if the provisions of the original warrant of sale still allow, the
creditormay instruct the officer of court to make arrangements
for the warrant sale in accordance with those provisions;

(b) if, for any reason for which neither the creditor nor the officer of
court is responsible, arrangements for the warrant sale cannot
be implemented in accordance with the provisions of the

original warrant of sale, the sheriffmay, on an application by
the creditor or by the officer of court on his behalfmade within
6 months after the date when the report was made under
subsection (2) above, grant a variation of the warrant of sale
under section 35(1) of this Act.

(4) For the purposes of subsection (3) above, the original warrant of
sale shall be deemed to have specified that the sale is required to be held
within the period of 6 months after the date when the latest report was
made under subsection (2) above.

‘

37.—(1) Where the warrant of sale does not appoint as auctioneer the
officer ofcourt appointed under section 31(2)(a) of this Act to conduct the
warrant sale, that officer—
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(a) shall attend the sale and keep a record of any articles which are
sold and the amount for which they are sold and ofany articles
whose ownership passes to the creditor under subsection (6)
below; and

(b) if the sale is to be held in premises other than an auction room,
shall supervise the sale.

(2) Where the officer of court appointed under section 31(2)(a) of thisAct is appointed as auctioneer to conduct the sale, he shall be attended at
the sale by one witness.

(3) In the warrant sale there shall be no reserve price unless the creditor
chooses to have one and, ifhe does sochoose, it shall not exceed the value
of the article fixed under section 20(4) of this Act.
(4) The value of a poinded article fixed under section 20(4) of this Act

and the reserve price, if any, fixed by the creditor under subsection (3)above need not be disclosed to any person bidding for the article.

(5) In the warrant sale any poinded article exposed for sale may be
purchased by—

(a) any creditor, including the creditor on whose behalf the poinding
was executed; or

(b) a person who owns the article in common with the debtor.

(6) Subject to subsection (7) below and without prejudice to the rightsofany third party, where the sum recoverable has not been realised by thewarrant sale, ownership of a poinded article which remains unsold after
being exposed for sale shall pass to the creditor.

(7) Without prejudice to the rights of any third party, where the
warrant sale is held in premises belonging to the debtor, the ownershipof a poinded article which has passed to the creditor under subsection (6)
above shall revert to the debtor unless the creditor uplifts the article by 8
p.m. (or such other time as may be prescribed by Act of Sederunt)—

(a) if the premises are a dwellinghouse in which the debtor is
residing, on the day when the sale is completed;

(b) in any other case, on the third working day following that day,
and the officer of court may remain on or re-enter any premises (whether
open, shut or lockfast) for the purpose of enabling the creditor to uplift
any such article.

(8) For the purposes of subsection (7) above “‘working day” means a
day which is not—

Saturday;

Sunday;
Ist or 2nd January;

Good Friday;
Easter Monday;
25th or 26th December;

a public holiday in the area in which the premises are situated.
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Part II (9) Subject to subsection (10) below, where at the warrant sale any
article is unsold or is sold at a price below the value fixed under section

20(4) of this Act, the debtor shall be credited with an amount equal to that

valuation.
(10) Where—

(a) any damaged article has been revalued under section 20(4) of this
Act on the authority of the sheriff given under section 29(2) of
this Act;

(b) the damage was not caused by the fault of the debtor; and

(c) no order has been made under section 29(3) of this Act requiring
a third party to consign a sum in respect of the article, or such
an order has been made but has not been complied with,

the amount credited to the debtor under subsection (9) above shall be an
amount equal to the original valuation and not the revaluation referred
to in paragraph (a) above.

Disposal of 38. The officer of court appointed under section 31(2)(a) of this Act
proceeds of sale. shall dispose of the proceeds of the warrant sale—

(a) by paying to the creditor the proceeds so far as necessary to meet
the sum recoverable (subject to any agreement between the
officer of court and the creditor relating to the fees or outlays of
the officer of court) or, if the sheriff so directs, by consigning
such proceeds in court; and

(b) by paying to the debtor any surplus remaining after the sum
recoverable has been paid or, if the debtor cannot be found, by
consigning such surplus in court.

Report of warrant 39.—(1) The officer of court appointed under section 31(2)(a) of this

sale. Act shall within a period of 14 days after the date of completion of the
warrant sale make to the sheriff a report in the form prescribed by Act of
Sederunt (referred to in this Part of this Act as “the report ofsale”) setting
out—

(a) any articles which have been sold and the amount forwhich they
have been sold;

(b) any articles which remain unsold; .

(c) the expenses chargeable against the debtor under Schedule | to
this Act;

(d) any surplus paid to the debtor; and

(e) any balance due by or to the debtor.

(2) The report of sale shall be signed by the officer of court and, ifa
witness was required to attend at the sale under section 37(2) of this Act,
by that witness.

(3) If an officer of court—

(a) without reasonable excuse makes a report of sale after the expiry
of the period mentioned in subsection (1) above; or

(b) wilfully refuses or delays tomake a report of sale after the expiry
of that period,
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the sheriffmay, without prejudice to his right to report the matter to the
Court ofSession or the sheriffprincipal under section 79(1)(b) of this Act,
make an order that the officer of court shall be liable for the expenses
chargeable against the debtor under Schedule | to this Act, either inwhole
or in part.

(4) The report of sale shall be remitted by the sheriff to the auditor of
court who shall—

(a) tax the expenses chargeable against the debtor under Schedule 1

to this Act;

(b) certify the balance due by or to the debtor following the poinding
and sale; and .

(c) make a report to the sheriff,

but shall not alter the amount of the expenses or of the balance referred
to in paragraph (b) above without first giving all interested persons an
opportunity to make representations.

(5) On receipt of the auditor’s report, the sheriffmay make an order—

(a) declaring the balance due by or to the debtor, as certified by the
auditor;

(b) declaring such a balance after making modifications to the
balance as so certified; or

(c) if he is satisfied that there has been a substantial irregularity in
the poinding and sale (other than the making of the report of
sale after the expiry of the period mentioned in subsection (1)
above), declaring the poinding and sale to be void, in which case
(subject to subsection (9) below) he may make such
consequential order as appears to him to be necessary in the
circumstances,

and the sheriffclerk shall intimate the sheriff's order under this subsection
to the debtor.

(6) The sheriff shall not make an order under subsection (5)(b) or (c)
above without first giving all interested persons an opportunity to be
heard.

(7) The auditor of court shall not be entitled to charge a fee in respectof his report.

(8) The report of sale and the auditor's report shall be retained by the
sheriff clerk for the period prescribed by Act of Sederunt and during that
period they shall be open for inspection in the sheriffclerk’s office by any
interested person on payment ofsuch fee asmay be prescribed in an order
made under section 2 of the Courts of Law Fees (Scotland) Act 1895.

(9) An order under subsection (5)(c) above shall not affect the title of a
person to any article acquired by him at the warrant sale, or subsequently,in good faith and for value.

(10) Any rule of law whereby the sheriffmay refuse to receive the reportof sale shall cease to have effect.

Part II
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Part Il Articles belonging to thirdparties or in common ownership

Release from 40.—(1) An officer of court may, at any time after the execution of a
poinding of poinding and before the warrant sale, release an article from the poinding
articles belonging jf— .

to third party.
(a) he is satisfied that the article belongs to a third party; and

(b) the debtor or other person in possession of the article does not
deny that it belongs to the third party.

(2) Where, on an application made to him bya third party, at any time
after the execution of a poinding and before the warrant sale, the sheriff
is satisfied that a poinded article belongs to that third party, he shallmake
an order releasing it from the poinding.

(3) The making of an application under subsection (2) above shall not

prejudice the taking of any other proceedings by the third party for the

recovery ofa poinded article belonging to him, and an order of the sheriff
under that subsection shall not be binding in any other proceedings.

(4) The release of a poinded article under subsection (1) above—

(a) shall be mentioned in the next subsequent application (if any)
which is made for warrant of sale or for variation ofwarrant of
sale; or

(b) if it takes place after an application for warrant of sale (or
variation thereof) has been made and before it has been

disposed of, shall be reported as soon as is reasonably
practicable by the officer of court to the sheriff; or

(c) in any other case, shall be mentioned in any report of sale.

(5) Where an article has been released from a poinding under this
section, an officer of court may, notwithstanding section 25 of this Act,
poind other articles belonging to the debtor in the same premises.

Poinding and sale 41.—(1) Articles which are owned in common by a debtor and a third
of articles in partymay be poinded and disposed of in accordance with this Part of this

ownership
Act in satisfaction of the debts of that debtor.

,

(2) Where, at any time after the execution of a poinding and before the
warrant sale, a third party—

(a) claims that a poinded article is owned in common by the debtor”
and himself; and

(b) pays to the officer of court a sum equal to the value of the
debtor’s interest in the article,

the officer of court may, unless the debtor (or the person in possession of
the article, if not the debtor) denies the claim, release the article from the

poinding.

(3) If, on an application made bya third party, at any time after the
execution ofa poinding and before the warrant sale, the sheriff is satisfied
that a poinded article is owned in common by the debtor and that third

party and either—

(a) the third party undertakes to pay to the officer of court a sum

equal to the value of the debtor’s interest in the article; or
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(b) the sheriff is satisfied that the continued poinding of that article
or its sale under warrant of sale would be unduly harsh to the
third party in the circumstances,

he shall make an order releasing the article from the poinding.
(4) A release under subsection (2) above or where subsection (3)(a)above applies shall not become effective until the granting by the officer of

court ofa receipt for payment in accordance therewith, when the debtor’s
interest in the released article shall be transferred to the third party.

(5) A release of a poinded article under subsection (2) above—

(a) shall be mentioned in the next subsequent application (if any)
which is made for warrant of sale or for variation ofwarrant of
sale; or

(b) if it takes place after an application for warrant of sale (or
variation thereof) has been made and before it has been
disposed of, shall be reported as soon as is reasonably
practicable by the officer of court to the sheriff: or

(c) in any other case, shall be mentioned in any report of sale.
(6) Where an article is released in pursuance of subsection (3)(b) above

from a poinding, an officer of court may, notwithstanding section 25 of
this Act, poind other articles belonging to the debtor in the same
premises.

(7) This subsection applies where, at any time after the execution of a
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poinding, a third party claims that any of the poinded articles is owned in .

common by the debtor and himselfbut does not seek release of the article
from the poinding, and either—

(a) the claim is admitted by the creditor and the debtor; or

(b) theclaim is not admitted by both the creditor and the debtor, but
the sheriff, on an application made to him, is satisfied that the
claim is valid.

(8) Where subsection (7) above applies, the creditor shall pay to the
third party—

(a) if the article is sold, the fraction of the proceeds of sale (or of the
value of that article fixed under section 20(4) of this Act,
whichever is the greater) which corresponds to the third party’s
interest in the article;

(b) ifownership of the article passes to the creditor in default ofsale,
the fraction of the value of the article fixed under section 20(4)of this Act which corresponds to the third party’s interest in the
article.

Supplementary

42.—(1) Where an application under any of the provisions of this Act
listed in subsection (3) below has been made, it shall be not be competent
during a relevant period to grant a warrant of sale in respect of the
poinded articles, to remove them for sale or to hold a warrant sale.
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Part II (2) Where subsection (1) above applies, a relevant period shall be

disregarded in calculating—

(a) the period within which a warrant sale is required to be held
under section 31(2)(b) of this Act; or

(b) the period on the expiry of which the poinding ceases to have
effect under section 27 of this Act.

(3) The provisions referred to in subsection (1) above are—

(a) section 16(4), 23(1), 40(2) or 41(3) (release of poinded articles),

(b) section’ 24(1) or (3) (invalidity, cessation or recall of poinding);

(c) section 26(1) (sist of proceedings in poinding ofmobile homes);

\ (d) section 28(4) (restoration ofarticles removed without consent or
authority);

(e) section 28(5) (recall of order under section 28(4)).

(4) In subsections (1) and (2) above “‘a relevant period” means—

(a) the period while the application is pending;

-(b) where the-application has been disposed of by the sheriff—

(i) the period during which an application for leave to
appeal may be made;

(ii) where an application for leave to appeal is made, the
period until leave has been refused or the application has
been abandoned;

(iti) where leave to appeal has been granted, the period
during which an appeal may be made; or

(iv) where an appeal against the decision is made, the
period until the matter has been finally determined or the
appeal has been abandoned.

Conjoining of 43.—(1) Subject to subsection (2) below, where a report of a further

furtherpoinding poinding by the same creditor to enforce the same debt executed in
with

original
pursuance of section 9(12), 23(2), 28(2) or (6), 29(2), 40(5) or 41(6) of this

poinding. Act has been received under section 22 of this Act, the sheriff shall, on an
_

application made to him by the creditor or by an officer of court on his
behalf, make an order conjoining the further poinding with the original
poinding.

(2) It shall not be competent for the sheriff to make an order under
subsection (1) above—

(a) where awarrant ofsale has been granted in respect of the original
poinding or the further poinding;

(b) until 14 days after the date ofexecution of the further poinding;
or

(c) while an application under this Part of this Act in relation to the
further poinding is pending or, where such an application has
been disposed of by the sheriff—



Debtors (Scotland) Act 1987 c. 18

(i) until the period for leave to appeal has expired
without an application for leave having been made;

(ii) where an application for leave to appeal is made,.
until leave has been refused or the application has been
abandoned;

(iii) where leave to appeal has been granted, until the
period for an appeal has expired without an appeal being
made; or

(iv) where an appeal against the decision is made, until
the matter has been finally determined or the appeal has
been abandoned..

(3)Where the sheriffmakes an order under subsection (1) above, it shall
not thereafter be competent for him to grant any application for warrant
of sale relating to the original poinding which is pending when the order
is made.

(4) The effect of an order under subsection (1) above shall be that
thereafter the further poinding shall be treated for all purposes as if it
were part of the original poinding, except that the references to a poinding
being invalid or having ceased to have effect in sections 24(1), 30(2)(a)(i)
and 35(2)(a) of this Act shall be construed as references to either poinding
being invalid or having ceased to have effect.

(5) The decision of the sheriff under subsection (1) above shall not be
subject to appeal.

44. Schedule 1 to this Act shall have effect for the purposes of
determining the liability, as between the creditor and the debtor, for
expenses incurred in serving a charge and in the process of poinding and
warrant sale.

45. In this Part of this Act—

“dwellinghouse” includes a caravan, a houseboat and any structure
adapted for use as a residence;

“the poinding schedule” means the schedule provided for in section
20(5) of this Act;

“the report of sale” means the report provided for in section 39( 1) of
this Act;

“the sum recoverable” means the total of—
(a) the amount outstanding of the sum due by the

debtor under the decree or other document on which the
diligence proceeds (including any interest thereon and any
expenses decerned for);

(b) any sum due under section 93(5) of this Act; and

(c) any expenses which have been incurred in serving a
charge and in the process of poinding and sale which are
chargeable against the debtor under Schedule! to this Act.
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PART II]

DILIGENCE AGAINST EARNINGS

Introduction

46.—(1) The following diligences against earnings of a debtor in the
hands ofhis employer shall replace the diligence ofarrestment and action
of furthcoming against such earnings—

(a) a diligence, to be known as an “earnings arrestment”’, to enforce
the payment of any ordinary debt which is due as.at the date of
execution of the diligence;

(b) a diligence, to be known asa “current maintenance arrestment”’,
to enforce the payment of current maintenance;

(c) an order, to be known as a “conjoined arrestment order”, to
enforce the payment of two or more debts owed to different
creditors against the same earnings.

(2) Any rule of law whereby there is exempted from arrestment of
earnings of a debtor in the hands ofhis employer a reasonable amount for
the subsistence of the debtor and his dependants shall cease to have effect.

Earnings arrestments

47.—(1) Subject to section 69 of this Act, an earnings arrestment shall
have the effect of requiring the employer of a debtor, while the arrestment
is in effect, to deduct a sum calculated in accordance with section 49 of
this Act from the debtor’s net earnings on every pay-day and, as soon as
is reasonably practicable, to pay any sum so deducted to the creditor.

(2) Subject to sections 59 (priority among arrestments), 62 (relationship
of conjoined arrestment order with certain other arrestments) and 90
(provisions relating to charges for payment) of this Act, an earnings
arrestment—

(a) shall come into effect on the date of its execution, being the date
on which a schedule in the form prescribed by Act of Sederunt
(to be known as an “earnings arrestment schedule”) is served on
the employer; and

(b) shall remain in effect until the debt recoverable has been paid or
otherwise extinguished, the debtor has ceased to be employed
by the employer, or the arrestment has been recalled or
abandoned by the creditor or has for any other reason ceased to
have effect.

48.—(1) Subject to subsections (2) and (3) below, the debt recoverable
by an earnings arrestment shall consist of the following sums, in so far as
outstanding—

(a) any ordinary debt and any expenses due under the decree or
other document on which the earnings arrestment proceeds;

(b) any interest on those sums which has accrued at the date of
execution of the earnings arrestment; and
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(c) the expenses incurred in executing the earnings arrestment and
the charge which preceded it.

(2) In relation to arrears ofmaintenance, the ordinary debt referred to .

in subsection (])(a) above shall be the amount of those arrears less any
sum which the debtor is entitled to deduct from that amount under any
enactment in respect of income tax.

(3) Any sum mentioned in subsection (1) above shall be included in the
debt recoverable only if, and to the extent that, it is specified in the
earnings arrestment schedule.

(4) It shall be competent for a creditor to enforce payment ofmore than
one debt payable to him by the same debtor by means of a single earnings
arrestment, whether the arrestment is executedin pursuance of the same
warrant or of 2 or more different warrants authorising diligence.

49.—(1) The sum to be deducted under section 47 of this Act on any
pay-day shall be—

(a) where the debtor’s earnings are payable weekly, the sum
specified in column 2 of Table A in Schedule 2 to this Act
opposite the band in column| of that Tablewithin which his net
earnings payable on that pay-day fall;

(b) where his earnings are payable monthly, the sum specified in
column 2 of Table B in that Schedule opposite the band in
column | of that Table within which his net earnings payable on
that pay-day fall;

(c) where his earnings are payable at regular intervals of a whole
number of weeks or months, the sum arrived at by—

(i) calculating what would be his weekly ormonthly net
earnings by dividing the net earnings payable to him on the
pay-day by that whole number (ofweeks ormonths, as thecase may be);

(ii) ascertaining the sum specified in column 2 of Table
A (if the whole number is of weeks) or of Table B (if the
whole number is of months) in Schedule 2 to this Act
opposite the band in column 1 of that Table within which
the notional net earnings calculated under sub-paragraph
(i) above fall; and

(iii) multiplying that sum by the whole number (of
weeks or months, as the case may be).

(2) Where the debtor’s earnings are payable at regular intervals other
than at intervals to which subsection (1) above applies, the sum to be
deducted on any pay-day under section 47 of this Act shall be arrived at
by—

(a) calculating what would be his daily net earnings by dividing the
net earnings payable to him on the

Pay-day
by the number of

daysin the interval;

(b) ascertaining the sum specifiedin column 2 ofTable C in Schedule
2 to this Act opposite the band in column | of that Table within
which the notional net earnings calculated under paragraph (a)
above fall; and
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Part IIT (c) multiplying that sum by the number of days in the interval.

(3) Where the debtor’s earnings are payable at irregular intervals, the
sum to be deducted on any pay-day under section 47 of this Act shall be
arrived at by—

(a) calculating what would be his daily net earnings by dividing the
net earnings payable to him on the pay-day—

(i) by the number of days since earnings were last paid
to him; or

(ii) if the earnings are the first earnings to be paid to him
by thé employer, by the number of days since he
commenced his employment with the employer;

(b) taking the sum specified in column 2 ofTable C in Schedule 2 to
this Act opposite the band in column 1 of that Table within
which the notional net earnings calculated under paragraph (a)
above fall; and

(c) multiplying that sum by the number of days mentioned in
paragraph (a) above.

(4) Where on the same pay-day there are paid to the debtor both
earnings payable at regular intervals and earnings which are not payable
at regular intervals, for the purpose of arriving at the sum to be deducted
on that pay-day under section 47 of this Act, all those earnings shall be
aggregated and treated as earnings payable at the regular interval.

(5) Where earnings payable to a debtor at regular intervals are paid to
him on one pay-day and earnings which are not payable at regular
intervals are paid to him on a different pay-day, the sum to be deducted
on each of those pay-days under section 47 of this Act in respect of those
earnings which are not paid at regular intervals shall be 20 per cent. of the
net earnings paid to him on that pay-day.

(6)Where earnings are paid to a debtor by 2 ormore series ofpayments
at regular intervals—

(a) if the intervals are of different lengths—
(i) for the purpose of arriving at the sum to be deducted

under section 47 of this Act, whichever of subsections (1)
and (2) above is appropriate shall apply to the series with
the shortest interval; and

(ii) in relation to the earnings paid in any other series,
the said sum shall be 20 per cent. of the net earnings;

(b) if the intervals are of the same length and payments inmore than
one series are payable on the same day—

(i) the payments in those series shall be aggregated and
whichever of subsections (1) and (2) above is appropriate
shall apply to the aggregate; and

(ii) paragraph (a)(ii) above shall apply to every other
series;

©
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(c) if the intervals are of the same length and no 2 payments are
payable on the same day paragraph (a)(i) above shall apply to
such series as the employer may choose, and paragraph (a)(ii)
above shall apply to every other series.

(7) The Lord Advocate may, by regulations, vary—

(a) Tables A, B and C of Schedule 2 to this Act;

(b) the percentage specified in subsections (5) and (6)(a)(ii) above,
and such regulations may make different provision for different cases.

(8) Subject to section 69(1) and (2) of this Act, regulations under
subsection (7) above shall not apply in relation to an existing earnings
arrestment unless and until the creditor or the debtor intimates the
making of the regulations to the employer in the form prescribed by Act
of Sederunt.

§0.—(1) If the sheriff is satisfied that an earnings arrestment is invalid
or has ceased to have effect he shall, on an application by the debtor or
the person on whom the earnings arrestment schedule was served, make
an order declaring that to be the case, and may make such consequential
order as appears to him to be necessary in the circumstances; and the
sheriff clerk shall intimate any order under this subsection to the debtor,
the creditor and the person on whom the earnings arrestment schedule
was served.

(2) An order under subsection (1) above declaring that an arrestment is
invalid or has ceased to have effect shall not be subject to appeal.

(3) The sheriff, on an application by the debtor, the creditor or the
employer,maymake an order determining any dispute as to the operation
of an earnings arrestment.

(4) Without prejudice to section 57(5) of this Act, the sheriff, when
making an order under subsection (3) above, may order—

(a) the reimbursement of any payment made in the operation of the
arrestment which ought not to have been made; or

(b) the payment of any sum which ought to have been paid in the
operation of the arrestment but which has not been paid.

(5) An order under subsection (4) above shall require the person against
whom it is made to pay interest on the sum to be paid by him under the
order at the specified rate from such date as the sheriff shall specify in the
order.

Current maintenance arrestments

51.—(1) Subject to sections 58(2) and 69 of this Act, a current
maintenance arrestment shall have the effect of requiring the employer of
the debtor while the arrestment is in effect to deduct a sum calculated in
accordance with section 53 of this Act from the debtor’s net earnings on
every pay-day and as soon as is reasonably practicable to pay any sum so
deducted to the creditor.

(2) Subject to sections 59 and 62 of this Act, a current maintenance
arrestment—
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Part III (a) shall come into effect on the date of its execution, being the date
on which a schedule in the form prescribed by Act of Sederunt
(to be known as a “current maintenance arrestment schedule”’)
is served on the employer of the debtor; and —

(b) shall remain in effect until the debtor has ceased to be employed
by the employer concerned, or the arrestment has been recalled
or abandoned by the creditor or has ceased to have effect under
section 55(8) of this Act or for any other reason.

(3) The expenses incurred in executing a current maintenance
arrestment shall be recoverable from the debtor as an ordinary debt.

(4) Subject to section 52(2)(b) of this Act, a current maintenance
arrestment schedule shall specify the maintenance payable by the debtor
expressed as a daily rate.

(5) For the purposes of subsection (4) above the daily rate shall be
arrived at—

(a) where the maintenance is paid monthly, by multiplying the
monthly rate by 12 and dividing it by 365;

_ (b) where it is paid quarterly, bymultiplying the quarterly rate by 4
and dividing it by 365.

(6) No interest shall accrue on any arrears of the maintenance which
arise while a current maintenance arrestment is in effect.

Enforcement of 2 52.—(1) This section applies where one ormoremaintenance orders are
or more in effect which provide for the payment by the same debtor to the same
obligations to pay person (whether for his own benefit or for another person’s) of
maintenance. maintenance in respect ofmore than one individual.

(2) Where this section applies—

(a) all or any of the obligations to paymaintenancemay be enforced
by a single current maintenance arrestment against the same
earnings; and

(b) in that case, the current maintenance arrestment schedule shall
specify one daily rate ofmaintenance, being the aggregate of the
daily rates calculated in accordance with section 51(5) of this
Act.

Deductions from 53.—(1) The sum to be deducted from a debtor’s net earnings on a pay-
net carningsto be day under section 51 of this Act shall be whichever is the lesser of the
made by amountsmentioned in paragraphs (a) and (b) ofsubsection (2) below, less
employer. any sum which the debtor is entitled to deduct under any enactment in

respect of income tax.

(2) The amounts referred to in subsection (1) above are—

(a) subject to subsections (3) and (5) below, a sum arrived at by
multiplying the daily rate of maintenance (as specified in the

current
maintenance arrestment schedule) by the number of

ays—

(i) since the last pay-day when a deduction was made in
respect of the arrestment; or
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(ii) if there was no such pay-day, since the date of
execution of the arrestment; or

(b) any net earnings in so far as they exceed the sum of £5 per day
for the number of days mentioned in paragraph (a) above.

(3) The sum specified in subsection (2)(b) above may be varied by
regulations made by the Lord Advocate and such regulations may make
different provision for different cases.

(4) Subject to section 69(1) and (2) of this Act, regulations under
subsection (3) above shall not apply to an existing current maintenance
arrestment unless and until the creditor or the debtor intimates the
making of the regulations to the employer in the form prescribed by Act
of Sederunt.

(5) An employer operating'a current maintenance arrestment shall be
entitled, but shall not be required, to apply a change in the small
maintenance payments limits before the creditor or the debtor intimates
the change to the employer in the form prescribed by Act of Sederunt.

(6) For the purposes of subsection (5) above, the small maintenance
- payment limits are the rates mentioned in section 65(1A) of the Income
and Corporation Taxes Act 1970.

54.—{1) Subject to subsections (2) and ‘(3) below, a current
maintenance arrestment schedule may be served in pursuance of a
maintenance order which is subsisting at the date of such service only if—

(a) the creditor has intimated to the debtor in themanner prescribed
by Act of Sederunt—

(i) in the case of an order mentioned in paragraph (a) or
(b) of the definition of “maintenance order”’ in section 106
of this Act, the making of the order;

(ii) in the case of an order mentioned in paragraph (c),
(e), (f), (g) or (h) thereof, the registration mentioned in the
paragraph concerned;

(iii) in the case of an order mentioned in paragraph (d)
thereof, the confirmation of the order mentioned in that
paragraph;

(b) at least 4 weeks have elapsed since the date of intimation under
paragraph (a) above; and

(c) except where section 56 of this Act applies, at the time when it is
proposed to serve the schedule, a sum not less than the
aggregate of 3 instalments ofmaintenance remains unpaid.

(2) Subsection (1) above shail not apply where—

(a) themaintenance orderis one that has been registeredin Scotland
as mentioned in paragraph (c),

(©),
(f) or (g) of the said

definition; and
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(b) a certificate of arrears (within the meaning of section 21 of the
Maintenance Orders (Reciprocal Enforcement) Act 1972) was
produced to the court in Scotland which registered the order to
the effect that at the time at which the certificate was issued the
debtor was in arrears in his payment of instalments under the
order.

(3) Where a current maintenance arrestment which was validly
executed has ceased to have effect otherwise than by virtue of its recall
under section 55(2) of this Act, the creditormay within 3 months after the
date when the arrestment ceased to have effect execute another current
maintenance arrestment without complying with subsection (1) above.

55,.—(1) If the sheriff is satisfied, on an application by the debtor or the
person on whom the current maintenance arrestment schedule was
served, that a current maintenance arrestment is invalid or has ceased to
have effect, he shall make an order declaring that to be the case, and may
make such consequential order as appears to him to be necessary in the
circumstances.

(2) If the sheriff is satisfied, on an application by the debtor, that the
debtor is unlikely to default again in paying maintenance, he may make
an order recalling a current maintenance arrestment.

(3) The sheriffclerk shall intimate any ordermade under subsection (1)
or (2) above to the debtor, the creditor and the person on whom the
current maintenance arrestment schedule was served.

(4) An order under subsection (1) above declaring that an arrestment is
invalid or has ceased to have effect or under subsection (2) above shall not
be subject to appeal.

(5) The sheriff, on an application by the debtor, the creditor or the
employer,maymake an order determining any dispute as to the operation
of a current maintenance arrestment.

(6) Without prejudice to section 57(5) of this Act, the sheriff, when
making an order under subsection (5) above, may order—

(a) the reimbursement ofany payment made in the operation of the
arrestment which ought not to have been made;

(b) the payment of any sum which ought to have been paid in the
operation of the arrestment but which has not been paid.

(7) An order under subsection (6) above shall require the person against
whom it is made to pay interest on the sum to be paid by him under the
order at the specified rate, and such interest shall be payable as from such

- date as the sheriff shall specify in the order.

(8) A current maintenance arrestment shall cease to have effect—

(a) on the coming into effect of an order or decree which varies,
supersedes or recalls a maintenance order which is being
enforced by the arrestment;

(b) on an obligation to paymaintenance under a maintenance order
being so enforced ceasing or ceasing to be enforceable in
Scotland.
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(9) In the case of an order mentioned in paragraph (c), (e), (f) or (g) of
the definition of ‘maintenance order” in section 106 of this Act, the
reference in subsection (8)(a) above to the coming into effect of an order
or decree shall be construed as a reference to the registration of the order
in Scotland.

56.—(1) Where a maintenance order (referred to in this section as “the
earlier order”) which is being enforced by a current maintenance
arrestment is varied or superseded by an order or decree granted by a
court in Scotland (referred to in this section as ‘‘the later order”), the later
order may include a condition that it shall not come into effect until the
earlier of—

(a) the expiry of such period specified in the later order as the court
considers necessary to allow notice to be given to the employer
that the earlier order has been varied or superseded; or

(b) the service of a new current maintenance arrestment schedule in
pursuance of the later order.

(2) Subsection (1) above shall not apply where the earlier order includes
an order for the payment of aliment for the benefit of a spouse and the
later order includes an order for the payment of a periodical allowance on
divorce or on the granting of a declarator of nullity ofmarriage for the
benefit of that spouse.

General

57,—(1) Subject to section 69(4) of this Act, where an employer fails to
comply with an earnings arrestment or a current maintenance
arrestment—

(a) he shall be liable to pay to the creditor any sum which he would
have paid to him under section 47(1) or 51(1) of this Act if he
had so complied; and

(b) he shall not be entitled to recover any sum which he has paid to
the debtor in contravention of the arrestment.

(2) Subject to subsection (3) below, a creditor shall not be entitled to
refuse to accept payment under section 47(1) or 51(1) of this Act which is
tendered by cheque or by such othermethod asmay be prescribed by Act
of Sederunt.

(3) If a cheque tendered in payment under section 47(1) or 51(1) of this
Act is dishonoured or for any other reason the method of payment used
by the employer is ineffectual, the creditor may insist that the payment
concerned and any future payment under that provision shall be tendered
in cash.

(4) Where—

(a) the debt recoverable under an earnings arrestment is paid or
otherwise extinguished;

(b) a current maintenance arrestment ceases to have effect under
section 55(8) above; or

(c) the debt being enforced by an earnings arrestment ceases to be
enforceable by diligence,
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the creditor shall, as soon as is reasonably practicable, intimate that fact
to the employer.

(5) Where an event mentioned in subsection (4) above occurs, any sum
paid by an employer—

(a) under an earnings arrestment, in excess of the debt recoverable;
or

(b) under a current maintenance arrestment, in excess of the sum to
be deducted under section 51(1) of this Act,

shall be recoverable by the debtor from the creditor with interest on that
sum at the specified rate.

(6) Without prejudice to subsection (5) above, where a creditor has
failed to comply with subsection (4) above the sheriff, on an application
by the debtor, may make an order requiring the creditor to pay to the
debtor an amount not exceeding twice the amount recoverable by the
debtor under the said subsection (5).

58.—(1) Subject to subsection (2) below, one earnings arrestment and
one current maintenance arrestment may be in effect simultaneously
against earnings payable to the same debtor by the same employer.

.(2) If on any pay-day the net earnings of the debtor are less than the
total of the sums required to be paid under sections 47(1) and 51(1) of this
Act, the employer shall—

(a) first operate the earnings arrestment; and

(b) secondly operate the currentmaintenance arrestment against the
balance of the net earnings in accordance with section 53(1) of
this Act.

59.—({1) While an earnings arrestment is in effect, any other earnings
arrestment against the earnings of the same debtor payable by the same
employer shall not be competent.

(2) While a current maintenance arrestment is in effect, any other
current maintenance arrestment against the earnings of the same debtor
payable by the same employer shall not be competent.

(3) Where an employer receives on the same day 2 or more earnings
arrestment schedules or 2 or more current maintenance arrestment
schedules relating to earnings payable by him to the same debtor—

(a) if the employer receives the schedules at different times and he is
aware of the respective times of receipt, only the earnings
arrestment or, as the case may be, the current maintenance
arrestment to which the first schedule he received relates shall
have effect;

(b) in any other case, only such one of the earnings arrestments or,
as the casemay be, current maintenance arrestments as he shall
choose shall have effect.

(4) Where a creditor (referred to in this section as “the second
creditor’’) serves on an employer an earnings arrestment schedule or, as
the case may be, a current maintenance arrestment schedule and, by
virtue of this section, the arrestment to which that schedule relates does
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not come into effect, the employer shall as soon as is reasonably
practicable give the following information to the second creditor
regarding any other earnings arrestment or current maintenance
arrestment in effect against the earnings of the same debtor payable by the
same employer—

(a) the name and address of the creditor;
(b) the date and place of execution; and

(c) the debt recoverable specified in the earnings arrestment
schedule or, as the case may be, the daily rate ofmaintenance
specified in the current maintenance arrestment schedule.

(5) If the employer fails without reasonable excuse to give information
to the second creditor under subsection (4) above, the sheriff, on an
application by the second creditor, may order the employer to give the
required information to the second creditor.

Conjoined arrestment orders

60.—(1) This section applies where at the date of an application under
subsection (2) below—

(a) there is in effect against the earnings of a debtor in the hands of
a single employer an earnings arrestment or a current
maintenance arrestment or (under section 58 of this Act) both;
and

(b) acreditor, whomay be a creditor already enforcing a debt by an
arrestment mentioned above, (referred to in this section as “a
qualified creditor”) would be entitled, but for section 59(1) or
(2) of this Act, to enforce his debt by executing an earnings
arrestment or a current maintenance arrestment.

(2) Subject to subsection (4) below, where this section applies the
sheriff, on an application made by a qualified creditor, shall make a
conjoined arrestment order.

(3) A conjoined arrestment order shall—

(a) recall any arrestment mentioned in subsection (1)(a) above so
that it shall cease to have effect on the coming into effect of the
order; and

(b) require the employer concerned, while the order is in effect, to
deduct a sum calculated in accordance with section 63 of this
Act from the debtor’s net earnings on any pay-day and to pay it
as soon as is reasonably practicable to the sheriff clerk.

(4) It shall not be competent to make a conjoined arrestment order—

(a) where all the debts concerned are maintenance payable by the
same debtor to the same person (whether for his own benefit or
for another person’s) so that, if the existing currentmaintenance
arrestment were abandoned, they could all be enforced under
section 52(2){a) of this Act; or

Part III
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Part Ill (b) where there are only 2 debts, one an ordinary debt and one
maintenance, so that they could be enforced under section 58(1)
of this Act (one earnings arrestment and one current
maintenance arrestment); or

(c) where the same person is the creditor or person to whom any
maintenance is payable (as described in paragraph (a) above) in
relation to all the debts sought to be enforced by the order.

(5) A conjoined arrestment order—

(a) shall come into effect 7 days after a copy of it has been served on
the employer under subsection (7) below; and

(b) shall remain in effect until'a copy of an order recalling the
conjoined arrestment order has been served on the employer
under section 66(7) of this Act or the debtor ceases to be
employed by him.

(6) A conjoined arrestment order shall be in the form prescribed by Act
of Sederunt, and—

(a) where an ordinary debt is to be enforced, the order shall specify
the amount recoverable in respect of the debt under the order;
and

(b) where current maintenance is to be enforced, the order shall
specify the maintenance expressed as a daily rate or, as the case
may be, as an aggregate of the daily rates; and subsection (5) of
section 51 of this Act shall apply for the purposes of this
paragraph as it applies for the purposes ofsubsection (4) of that
section.

(7) The sheriff clerk shall as soon as is reasonably practicable serve a
copy of the conjoined arrestment order on the employer and the debtor,
and on the creditor in every arrestment mentioned in subsection (1)(a).
above.

(8) A decision of the sheriffmaking a conjoined arrestment order shall
not be subject to appeal.

(9) Subject to section 69(4) of this Act, where an employer fails to
comply with a conjoined arrestment order—

(a) the employer shall be liable to pay to the sheriff clerk any sum
which he would have paid if he had so complied;

(b) the employer shall not be entitled to recover any sum which he
has paid to the debtor in contravention of the order; and

(c) the sheriff, on an application by the sheriff clerk, may grant
warrant for diligence against the employer for recovery of the
sums which appear to the sheriff to be due.

Amount 61.—(1) Subject to subsection (2) below, the amount recoverable under
recoverable under any conjoined arrestment order in respect of an ordinary debt shall
conjoined consist of the following sums, in so far as outstanding—arrestment order.

(a) any sum (including expenses) due under the decree or other
document on which the creditor founds or, as the case may be,
under section 51(3) of this Act;
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(b) any interest on that sum which had accrued at the date of
execution of the arrestment or, where no arrestment was
executed, at the date of the making of the conjoined arrestment
order; and

(c) where an earnings arrestment has been executed, the expenses of
executing it and the charge which preceded it.

(2) Any sum mentioned in subsection (1) above shall be recoverable
only if and to the extent that—

(a) it was specified in an earnings arrestment schedule in respect of
an arrestment which is recalled under subsection (3)(a) of
section 60 of this Act; or

(b) it is specified in the application under subsection (2) of that
section.

(3)Where an obligation to pay maintenance is enforced by a conjoined
arrestment order, no interest shall accrue on any arrears ofmaintenance
which arise while the order is in effect.

(4) Subject to subsection (5) below, a creditor who makes an
application under section 60(2) of this Act shall be entitled to recover as
an ordinary debt under any conjoined arrestment order which is made his
expenses in connection with the application to the extent that they are
specified in the application. .

(5) There shall not be recoverable under subsection (4) above any
expenses incurred in serving an earnings arrestment schedule or a current
maintenance arrestment schedule on the employer after the date of the
application.

62.—(1) While a conjoined arrestment order is in effect, it shall not be
competent to execute any earnings arrestment or current maintenance
arrestment or for the sheriff to grant any other conjoined arrestment
order against the earnings of the same debtor payable by the same
employer.

(2) If, while a conjoined arrestment order is in effect, a creditor whose
debt is not being enforced by it serves an earnings arrestment schedule or
a current maintenance arrestment schedule, against earnings payable to
the debtor, on the employer, the employer shall as soon as is reasonably
practicable inform that creditor which court made the order.

(3) If, after an application is made under section 60(2) of this Act fora
conjoined arrestment order and before any such order comes into effect,
‘an earnings arrestment or a current maintenance arrestment against
earnings payable by the employer to the debtor comes into effect under
section 58(1) of this Act—

(a) the arrestment shall cease to have effect when the conjoined
arrestment order comes into effect; and

(b) the employer shall, as soon as is reasonably practicable after the
service of a copy of the conjoined arrestment order on him
under section 60(7) of this Act, inform the creditor on whose
behalf the arrestment was executed which court made the order.
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(4) If an employer fails without reasonable excuse to give information
to a creditor under subsection (2) or (3) above, the sheriff, on an
application by the creditor, may order the employer to give the required
information to the creditor.

(5) Where a conjoined arrestment order is in effect, the sheriff, on an
application made by a creditor whose debt is not being enforced by the
order and who, but for the order, would be entitled to enforce his debt by
an earnings arrestment or a current maintenance arrestment, shall make
an order varying the conjoined arrestment order so that the creditor’s
debt is included among the debts enforced by the conjoined arrestment
order; and section 61(1), (2), (4) and (5) of this Act shall apply in relation
to an application under this subsection as it applies in relation to an
application under section 60 of this Act.

(6) The sheriff clerk shall as soon as is reasonably practicable serve a
copy of an order under subsection (5) above on the debtor, the employer
and the other creditors whose debts are being enforced by the conjoined
arrestment order.

(7) Subject to section 69(2) of this Act, an order under subsection (5)
above shall come into effect 7 days after a copy of it has been served on
the employer under subsection (6) above.

(8) Section 60(6) of this Act shall apply to a conjoined arrestment order
as varied under subsection (5) above as it applies to a conjoined
arrestment order mentioned in that section.

(9) A decision of the sheriff under subsection (5) above shall not be
subject to appeal.

63.—(1) Subject to section 69(3) of this Act, this section shall have
effect for the purpose ofdetermining the sum to be deducted ona pay-day
and paid to the sheriff clerk under a conjoined arrestment order.

(2)Where all the debts are ordinary debts, the said sum shall be the sum_
which the employer would pay under section 47(1) of this Act if the debts
were one debt being enforced on the pay-day by an earnings arrestment.

(3) Where all the debts are current maintenance, the sum shall be
whichever is the lesser of the amounts mentioned in paragraphs (a) and
(b) of subsection (4) below, less any sum which the debtor is entitled to
deduct under any enactment in respect of income tax.

(4) The amounts referred to in subsection (3) above are—

(a) theaggregate of the sums arrived at by multiplying each of the
daily rates of maintenance (as specified in the conjoined
arrestment order) by the number of days—

(i) since the last pay-day when a deduction from
earnings was made by the employer under section 51(1) or
60(3)(b) of this Act in respect of the maintenance
obligation; or

(ii) if therewas no such previous pay-day, since the date
when the conjoined arrestment order or any order under
section 62(5) of this Act varying it came into effect; or -

(b) any net earnings in so far as they exceed the sum of £5 per day
for the number of days mentioned in paragraph (a) above.
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(5)Where one ormore of the debts are ordinary debts, and one ormore
are current maintenance, the sum shall be the aggregate of the
following—

(a) the sum which the employer would pay under section 47(1) of
this Act if the ordinary debt was being enforced on the pay-day
by an earnings arrestment (where there is more than one
ordinary debt, treating the aggregate amount of them as if it
were one debt); and

(b) in relation to the debts which are current maintenance, the sum
which would be payable under subsection (3) above if all the
debts were currentmaintenance and so much of the debtor’s net
earnings as are left after deduction of the sum provided for in
paragraph (a) above were his whole net earnings.

(6) The sum specified in subsection (4)(b) above may be varied by
regulations made by the Lord Advocate and such regulations may make
different provision for different cases.

(7) The sheriff clerk shall intimate to the employer operating a
conjoined arrestment order, in the form prescribed by Act of Sederunt,
themaking of regulations under section 49(7) of this Act or subsection (6)
above; and, subject to section 69(1) and (2) of this Act, such regulations
shall not apply to the conjoined arrestment order until such intimation.

(8) An employer operating a conjoined arrestment order in relation to
current maintenance shall be entitled, but shall not be required, to apply
a change in the small maintenance payments limits before the sheriffclerk
intimates the change to the employer in the form prescribed by Act of
Sederunt.

(9) For the purposes of subsection (8) above, the small maintenance
payment limits are the rates mentioned in section 65(1A) of the Income
and Corporation Taxes Act 1970.

(10) Subject to subsection (11) below, the sheriff clerk shall not be
entitled to refuse to accept payment by the employer under section
60(3)(b) of this Act which is tendered by cheque or by such other method
as may be prescribed by Act of Sederunt.

(11) If a cheque tendered in payment under section 60(3)(b) of this Act
is dishonoured or for any other reason the method of payment used is
ineffectual, the sheriff clerk may insist that the payment for which the
cheque was tendered and any future payment by the employer under the
conjoined arrestment order shall be tendered in cash.

64. Sums paid to the sheriffclerk under section 60(3)(b) of this Act shall
be disbursed by him to the creditors whose debts are being enforced by

- the conjoined arrestment order in accordance with Schedule 3 to this Act.

65.—(1) The sheriffmay make an order determining any dispute as to
the operation of a conjoined arrestment order, on an application by—

(a) the debtor;

(b) a creditor whose debt is being enforced by the order;

(c) the employer; or

(d) the sheriff clerk.
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Part lil (2)Without prejudice to subsection (6) below, the sheriff, whenmaking
an order under subsection (1) above, may order—

(a) the reimbursement of any payment made in the operation of the .

conjoined arrestment order which ought not to have beenmade;
or

(b) the payment of any sum which ought to have been paid in the
operation of the conjoined arrestment order but which has not
been paid.

(3) An order under subsection (2) above shall require the person against
whom it is made to pay interest on the sum to be paid by him under the
order at the specified rate from such date as the sheriff shall specify in the
order.

(4)Where an ordinary debt is being enforced by a conjoined arrestment
order, the creditor shall, as soon as is reasonably practicable after the debt
recoverable has been paid or otherwise extinguished, or the debt has
ceased to be enforceable by diligence, intimate that fact to the sheriff
clerk.

(5) Where current maintenance is being enforced by a conjoined
arrestment order, the creditor shall, as soon as is reasonably practicable
after any obligation to pay such maintenance has ceased or has ceased to
be enforceable by diligence, intimate that fact to the sheriff clerk.

(6) Any sum received by a creditor undera conjoined arrestment order
in respect of—

(a) an ordinary debt, after the debt has been paid or otherwise
extinguished or has ceased to be enforceable by diligence; or

(b) current maintenance after the obligation to pay such
maintenance has ceased or has ceased to be enforceable by
diligence;

shall be recoverable by the sheriff clerk from the creditor with interest on
that sum at the specified rate.

_

(7) Without prejudice to subsection (6) above, where the creditor has
failed to comply with subsection (4) or (5) above the sheriff may, on an
application by the debtor, make an order requiring the creditor to pay to
the debtor an amount not exceeding twice the amount recoverable by the
sheriff clerk under subsection (6) above.

(8) Any amount recovered froma creditor by the sheriff clerk under
subsection (6) above shall be disbursed by him to the creditors whose
debts are being enforced by the conjoined arrestment orderin accordance
with Schedule 3 to this Act or, if there are no such creditors, shall be paid
to the debtor.

Recall and 66.—({1) The sheriff shall make an
order recalling a conjoined

variation of .arrestment order—
conjoined
arrestment order. (a) on an application by any of the personsmentionedin

subsection(2) below, ifheis satisfied—
(i) that the conjoined arrestment order is invalid;
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(ii) that all the ordinary debts being enforced by the
order have been paid or otherwise extinguished or have
ceased to be enforceable by diligence and that all the
obligations to pay current maintenance being so enforced
have ceased or have ceased to be enforceable by diligence;
or

(iii) that the debtor’s estate has been sequestrated; or

(b) on an application for recall of the order by all the creditors
whose debts are being enforced by the order.

(2) The persons referred to in subsection (1)(a) above are—

(a) the debtor;
,

(b) any creditor whose debt is being enforced by the order;

(c) the person on whoma copy of the order or an order varying the
order was served under section 60(7) or 62(6) of this Act;

(d) the sheriff clerk;

(e) if the debtor’s estate has been sequestrated, the interim trustee
appointed under section 13 of the Bankruptcy (Scotland) Act
1985 or the permanent trustee in the sequestration.

(3) Where the sheriff recalls a conjoined arrestment order under
subsection (1) above, he may make such consequential order as appears
to him to be necessary in the circumstances.

(4) Where—

(a) any ordinary debt being enforced by a conjoined arrestment
order is paid or otherwise extinguished or ceases to be
enforceable by diligence; or

(b) current maintenance is being so enforced and—

(i) an order or decree comes into effect which varies,
supersedes or recalls the maintenance order which is being
enforced; or

(ii) the obligation to paymaintenance has ceased or has
ceased to be enforceable in Scotland,

the sheriff, on an application by the debtor, any creditor whose debt is
being enforced by the conjoined arrestment order, the employer or the
sheriff clerk, may make an order varying the conjoined arrestment order

*

appropriately.

(5) In the case of an order mentioned in paragraph (c), (e), (f) or (g) of
the definition of “maintenance order” in section 106 of this Act, the
reference in subsection (4)(b)(i) above to the coming into effect ofan order
shall be construed as a reference to the registration of the order in
Scotland.

(6) The sheriffmay vary a conjoined arrestment order to give effect to
a request by a creditor whose debt is being enforced by the order that it
should cease to be so enforced.

Part III

1985 c. 66.
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(7) The sheriff clerk shall as soon as is reasonably practicable serve a

copy ofany order under subsection (1), (3), (4) or (6) above on the debtor,
the employer (or, where he is not the employer, the person mentioned in
subsection (2)(c) above), any creditor whose debt is being enforced by the

conjoined arrestment order and, if the conjoined arrestment order has

been recalled on the ground of the sequestration of the debtor's estate, the
interim trustee or the permanent trustee in the sequestration, if known to

the sheriff clerk.

(8) Subject to section 103(6) of this Act, an order under subsection (3)
above shall not come into effect until a copy of the order has been served
on the employer under subsection (7) above.

(9) An order under subsection (1) above shall not come into effect until
a copy of the order has been served on the employer under subsection (7)
above and shall not be subject to appeal.

(10) An order under subsection (4) or (6) above shall come into effect

7 days after a copy of the order has been served on the employer under
subsection (7) above.

Supplementary provisions

67. Paragraph 24 of Schedule 7 to the Bankruptcy (Scotland) Act 1985

(equalisation of arrestments and poindings used within 60 days before,
and 4 months after, apparent insolvency) shall not apply in relation to an

earnings arrestment, a current maintenance arrestment or a conjoined
arrestment order.

68. After section 25 of the Social Security Act 1986 there shall be

inserted the following section—
“Diversion of 25A.—(1) Where in Scotland a creditor who is
arrested earnings enforcing a maintenance order or an alimentary bond or

oo Secretary
of agreement by a current maintenance arrestment or a

conjoined arrestment order is in receipt of income

support, the creditor may in writing authorise the

Secretary of State to receive any sums payable under the
arrestment or order until the creditor ceases to be in

receipt of income support or in writing withdraws the
authorisation, whichever occurs first.

(2) On intimation by the Secretary of State—

(a) to the employer operating the current
maintenance arrestment; or

(b) to the sheriff clerk operating the conjoined
arrestment order;

of an authorisation under subsection (1) above, the

employer or sheriff clerk shall, until notified by the

Secretary of State that the authorisation has ceased to
have effect, pay to the Secretary of State any sums which
would otherwise be payable under the arrestment or order
to the creditor.”’.
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69.—(1) An employer operating an earnings arrestment or a current
maintenance arrestment or a conjoined arrestment order shall be entitled
to apply regulations made under section 49(7), 53(3) or 63(6) of this Act
before receiving intimation under section 49(8), 53(4) or 63(7) of this Actof the making of the regulations.

(2)Where a pay-day occurs within a period of 7 days after the dateof—
(a) service on the employer of an earnings arrestment schedule or a

current maintenance arrestment schedule or a copy of a
conjoined arrestment order or of a variation thereof: or

(b) intimation under section 49(8), 53(4) or 63(7) of this Act to the
employer of the making of regulations,

the employer shall be entitled, but shall not be required, on that day to
operate the arrestment or order or, as the casemay be, to give effect to the
regulations.

(3) Where, in accordance with subsection (2) above, the employer on a
pay-day (referred to below as “the previous pay-day”)}—

(a) does not operate an earnings arrestment, current maintenance
arrestment or conjoined arrestment order; or

(b) does not give effect to regulations,
he shall not include in any sum deducted from the net earnings of thedebtor on a subsequent pay-day under the arrestment or order any sum
in respect of the debtor’s net earnings on the previous pay-day.
(4) No claim may be made by—

(a) the debtor or the creditor against the employer in respect of anydeduction which has, or ought to have, been made by the
employer from the debtor's net earnings, or any payment whichhas been, or ought to have been, made by him, under an
earnings arrestment or a current maintenance arrestment; or

(b) the debtor, the sheriff clerk or any creditor against the employerin respect ofany such deduction or payment which has been, or
ought to have been, made under a conjoined arrestment order,

more than one year after the date when the deduction or payment has, or
ought to have, been made.

(5) The employer shall not be liable to the debtor for any deduction
made by him from the debtor’s net earnings—

(a) under an earnings arrestment unless and until he receives
intimation—

(i) from the creditor under section 57(4) of this Act that
the debt recoverable has been paid or otherwise
extinguished or has ceased to be enforceable by diligence;

(ii) from the sheriff clerk under section 9(7)(b) or 50(1)of this Act that an order has been made recalling the
arrestment or, as the casemay be, declaring that it is invalidor has ceased to have effect;

(ili) that the debtor’s estate has been sequestrated: or
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Part III (iv) from the creditor that he has abandoned the
arrestment;

(b) under a current maintenance arrestment unless and until he

receives intimation—

(i) from the creditor under section 57(4) of this Act that
the arrestment has ceased to have effect;

(ii) from the sheriff clerk under section 55(3) of this Act
that an order has been made recalling the arrestment or

declaring that the arrestment is invalid or has ceased to

have effect;

(iii) that the debtor’s estate has been sequestrated; or

(iv) from the creditor that he has “abandoned the

arrestment. .

Execution and 70.—(1) When an officer of court serves an earnings arrestment

intimation of schedule or a current maintenance arrestment schedule on the employer

Copies. of the debtor he shall, if reasonably practicable, intimate a copy of the

schedule to the debtor.

(2) Failure to intimate a copy of the schedule to the debtor shall not by
- itself render the arrestment invalid.

(3) Service of any such schedule shall be by registered or recorded

delivery letter or, if such a letter cannot be delivered, by any other

competent mode of service.

(4) The certificate of execution of an earnings arrestment or a current

maintenance arrestment shall be signed by the officer of court who

effected the service.

(5) Section 17(1) of this Act shall apply to the service of an earnings
arrestment schedule, a current maintenance arrestment schedule or a

conjoined arrestment order as it applies to the execution of a poinding
except where such service is by post.

Employer's feefor 71. On any occasion on which an employer makes a payment to a

operating diligence creditor under an earnings arrestment or a current maintenance

against earnings. arrestment or to the sheriff clerk under a conjoined arrestment order, he

may charge the debtor a fee of 50 pence or such other sum as may be

prescribed in regulations made by the Lord Advocate which shall be

deductible from the amount of the debtor's net earnings after any
deduction has beenmade from them under section 47, 51 or 60 of this Act.

Effectof 72.(1) This section shall have effect where a debtor’s estate is

sequestration on sequestrated.
diligence against
earnings. (2) Any existing earnings arrestment, current maintenance arrestment

or, subject to subsection (3) below, conjoined arrestment order shall cease

to have effect on the date of sequestration.

(3) Any sum paid by the employer to the shefiffclerk under a conjoined
arrestment order on a pay-day occurring before the date of sequestration
shall be disbursed by the sheriff clerk under section 64 of this Act

notwithstanding that the date of disbursement is after the date of

sequestration.
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(4) The execution of an earnings arrestment or the making of a Part Ill
conjoined arrestment order shall not be competent after the date of
sequestration to enforce a debt in respect ofwhich the creditor is entitled
to makea claim in the sequestration.

(5) In this section “date of sequestration” has the same meaning as in
section 12(4) of the Bankruptcy (Scotland) Act 1985. 1985 c. 66.

73.—(1) In this Part of this Act— Interpretation of
Part III.“creditor”, in relation to maintenance, means the payee specified in

the maintenance order or orders or anyone deriving title from the
payee;

“current maintenance” means maintenance being deducted from
earnings in accordance with section 53(1) or 63(3) or (5) of this
Act;

“debt recoverable” has themeaning given in section 48(1) ofthis Act;
“decree or other document”* means—

(a) a decree of the Court of Session or the sheriff or a
document registered for execution in the Books ofCouncil
and Session or the sheriff court books;

(b) a summary warrant, a warrant for civil diligence or
a bill protested for non-payment by a notary public;

(c) an order or determination which by virtue of any
enactment is enforceable as if it were an extract registered
decree arbital bearing a warrant for execution issued by the
sheriff;

(d) a civil judgment granted outside Scotland by a court,
tribunal or arbiter which by virtue ofany enactment or rule
of law is enforceable in Scotland; or

(e) a document or settlement which by virtue ofan Order
in Council made under section 13 of the Civil Jurisdiction 1982. 27.
and Judgments Act 1982 is enforceable in Scotland,

on which, or on an extract ofwhich, an earnings arrestment, a
current maintenance arrestment or a conjoined arrestment
order is founded;

“earnings” has the meaning given in subsection (2) below;

“employer” means any person who pays earnings to a debtor under
a contract of service or apprenticeship, but—

(a) in relation to any sum payable as a pension within
the meaning of subsection (2)(c) below, means the person

. paying that sum; and

(b) where the employee is .an officer of the Crown,
means, subject to subsection (5) below, the chief officer in
Scotland of the department or other body concerned,

and “employee”, “employed” and “employment” shall be
construed accordingly;
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Part III “net earnings” means the earnings which remain payable to the

debtor after the employer has deducted any sum which he is

required to deduct in respect of—

(a) income tax;

(b) primary class 1 contributions under Part I of the
1975 c. 14. Social Security Act 1975;

(c) amounts deductible under any enactment, or in

pursuance of a request in writing by the debtor, for the

purposes of a superannuation scheme within the meaning
1979 c. 12. of the Wages Councils Act 1979;

“ordinary debt” means any debt (including a fine or any sum due

under an order ofcourt in criminal proceedings in respect ofwhich
a warrant for civil diligence has been issued, arrears of
maintenance and the expenses of current maintenance
arrestments) other than current maintenance,

“‘pay-day” means a day on which the employer of a debtor pays
earnings to the debtor;

“sheriff”, in relation to an application—

(a) under section 50(1) or (3), 55(1), (2) or (5) or 57(6) of
this Act, means the sheriff having jurisdiction—

(i) over the place where the earnings arrestment or the
current maintenance arrestment to which the

application relates was executed; or

(ii) if that place is unknown to the applicant, over an
established place of business of the debtor’s
employer;

(b) under section 59(5) or 62(4), means the sheriff
having jurisdiction over the place where a creditor serves
an earnings arrestment or a current maintenance
arrestment schedule in relation to an arrestment which is
not competent by reason of section 59 or 62 of this Act;

(c) under section 60(2), means the sheriff having
jurisdiction over the place where the existing earnings
arrestment or current maintenance arrestment or either
such arrestment was executed;

(d) under section 60(9)(c), 62(5), 65 or 66 means the
sheriffwho made the conjoined arrestment order;

“specified rate”, in relation to interest—

_ (a) included in a decree, order or extract, means the rate

specified in such decree, order or extract (or deemed to be

1892 c. 17. . $0 specified by virtue of section 9 of the Sheriff Courts
(Scotland) Extracts Act 1892);

(b) not included in a decree, order or extract, means the
rate for the time being specified by virtue of that section.

(2) Subject to subsection (3) below, in this Part of this Act “earnings”
means any sums payable to the debtor—
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(a) as wages or salary; Part Ill

(b) as fees, bonuses, commission or other emoluments payableunder a contract of service or apprenticeship;

(c) as a pension, including a pension declared to be alimentary, an
annuity in respect of past services, (whether or not the services
were rendered to the person paying the annuity), and any
periodical payments of compensation for the loss, abolition,
relinquishment, or diminution in earnings of any office or
employment; or

(d) as statutory sick pay.

(3) The following shall not be treated as earnings—

(a) a pension or allowance payable in respect of disablement or
disability;

(b) any sum the assignation ofwhich is precluded by section 203 of
the Army Act 1955 or section 203 of the Air Force Act 1955, or 1955c. 18.
any like sum payable to a member of the naval forces of the 1955c. 19.
Crown, or to a member ofany women’s service administered bythe Defence Council;

(c) in relation to the enforcement by ‘an earnings arrestment of a
debt other thanmaintenance, the wages ofa seaman (other than
a member of the crew of a fishing boat);

(d) any occupational pension payable under any enactment which
precludes the assignation of the pension or exempts it from
diligence;

(e) a pension, allowance or benefit payable under any enactment
relating to social security;

(f) a guaranteed minimum pension within the meaning of the Social
Security Pensions Act 1975; 1975 c. 60.

(g) a redundancy payment within themeaning ofsection 8 1(1) of the
Employment Protection (Consolidation) Act 1978. 1978 c. 44.

(4) In subsection (3)(c) above—

(a) “seaman” has the same meaning as in section 742 of the
Merchant Shipping Act 1894; 1894 c. 60.

(b) “fishing boat” has the meaning given to it in section 370 of that
Act as modified by section 744 thereof.

_ (5) Any question arising as to who is the chief officer in Scotland of a
department or body referred to in paragraph (b) of the definition of
“employer”’ in subsection (1) above shall be referred to and determined
by the Minister for the Civil Service, and a document purporting to set ‘
out a determination of the Minister and signed by an official of the
Minister shall be sufficient evidence of that determination.
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PART IV

RECOVERY OF RATES AND TAXES ETC.

74,—(1) The enactments mentioned in Schedule 4 to this Act shall have
effect subject to the amendments specified therein.

(2) A poinding and sale in pursuance of a summary warrant shall be

proceeded with in accordance with Schedule 5 to this Act.

(3) No person shall be imprisoned for failure to pay rates or any tax.

(4) Section 248 of the Local Government (Scotland) Act 1947 (priority
of claims for rates over other claims) is hereby repealed.

(5) The following provisions of the Exchequer Court (Scotland) Act
1856 are hereby repealed—

(a) in section 28 (extracts of exchequer decrees), the words from

“except that” to the end;

(b) sections 29 to 34 (special modes ofdiligence for the enforcement
.ofCrown debts);

(c) section 36 (effects ofdeceased Crown debtormay be attached by
arrestment or poinding); :

(d) section 42 (preference of Crown over other creditors).

PART V

MESSENGERS-AT-ARMS AND SHERIFF OFFICERS

75.—(1) The Court of Session may, by Act of Sederunt, in respect of
officers of court—

(a) regulate their organisation;

(b) regulate their training and the qualifications required to obtain
a commission as messenger-at-arms or sheriff officer;

(c) regulate their conduct in exercising their official functions;

(d) regulate the scope of their official functions,

(e) make provision prohibiting the undertaking by them ofactivities
other than their official functions (referred to in this Part of this
Act as “extra-official activities”) which appear to the Court to
be incompatible with their official functions;

(f) make provision permitting the undertaking by them for
‘remuneration of other extra-official activities, not appearing to

the Court to be incompatible as aforesaid, and the Act of
Sederunt may attach conditions to any such permission,

(g) prescribe the procedure in respect of applications for a
commission as messenger-at-arms under section 77 of this Act
or as sheriff officer;
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(h) prescribe the procedure in disciplinary proceedings against them Part V
under section 79 of this Act, and provide for the remit of anysuch proceedings from the Court of Session to a sheriff
principal, from one sheriffprincipal to another sheriffprincipaland from

a sheriff principal to the Court of Session;
(Gj) make provision for the keeping of accounts by them and the

auditing of those accounts;

(k) make provision for the keeping of records by them and the
inspection of those records;

(I) make provision in respect of the finding of caution by them;

(m) make such other provision as may appear to the Court to be
necessary or proper.

(2) No extra-official activity (not being an activity prohibited or
regulated by an Act of Sederunt made under subsection (1)(e) or (f
above) may be undertaken by an officer of court for remuneration unless
the officer of court obtains the permission of the sheriff principal from .

whom he holds a commission to his undertaking the activity, but the
sheriff principal shall not withhold such permission unless it appears to
him that the undertaking by the officer of court of the activity would be
incompatible with the officer of court’s official functions.

(3) The sheriff principal may attach conditions to any permission
granted by him under subsection (2) above.

76.—(1) There shall be a body, (to be known as “‘the Advisory Council Advisory Council.on Messengers-at-Arms and SheriffOfficers” and in this section referred
to as “the Advisory Council”) whose duties shall be to advise the Courtof Session on themaking ofActs of Sederunt under section 75 of this Act
and generally to keep under review all matters relating to officers ofcourt.
(2) The Advisory Council shall consist of—

(a) the following persons appointed by the Lord President of the
Court of Session—

(i) a judge of the Court of Session who shall act as
chairman;

(ii) 2 sheriffs principal;

(iii) 2 officers of court; and

(iv) 2 solicitors;

(b) one person appointed by the Lord Advocate; and

(c) the Lord Lyon King ofArms.

(3) The secretary of the Advisory Council shall be appointed by the
Secretary of State.

(4) Subject to subsections (5) and (6) below, the members of the
Advisory Council appointed under paragraphs (a) and (b) of subsection
(2) above shall hold office for 3 years and be eligible for reappointment.
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(5) Subsection (4) above applies to members of the Advisory Council

appointed under paragraph (a) of subsection (2) above only so long as

they respectively retain the offices or, as the case may be, qualification
specified in that paragraph.

(6) If the Lord President or, as the case may be, the Lord Advocate is

satisfied that a person appointed by him under subsection (2) above has

ceased to be a fit and proper person to hold the appointment, he may
terminate that person’s appointment.

(7) Where a member of the Advisory Council appointed under

subsection (2)(a) or (b) above ceases to be a member (whether by

resignation or otherwise) prior to the expiry of 3 years after the date ofhis

appointment or reappointment, the vacancy shall be filled by
appointment ofanother person holding the same office or, as the casemay
be, possessing the same qualification.

(8) Subject to subsection (6) above, any person appointed in pursuance
of subsection (7) above to fill a vacancy shall remain a member of the
Advisory Council only until the expiry of 3 years after the date of the

appointment or reappointment of the member whom he succeeded, but

shall be eligible for reappointment.

(9) The Advisory Council shall have power to regulate the summoning
of its meetings and the procedure at such meetings; and at any such

meetings 3 members shall be a quorum.

77.—(1) The Court of Session, on an application made under this

section by a sheriffofficer,may find the applicant suitable to be appointed
as a messenger-at-arms and recommend such appointment to the Lord

Lyon King ofArms; and, on receipt of sucha recommendation, the Lord

Lyon King of Arms may grant the applicant a commission as a

messenger-at-arms.

(2) A messenger-at-arms shall not be authorised by his commission as

messenger-at-arms to execute a warrant granted by a sheriff or sheriff
clerk.

(3) Amessenger-at-arms shall cease to be entitled to hold a commission
as messenger-at-arms if he no longer holds a commission as a sheriff
officer.

(4) Any rule of law and any other enactment regulating the

appointment ofmessengers-at-arms shall cease to have effect.

78.—(1) The sheriff principal—

(a) may from time to time in relation to any sheriffofficer who holds
a commission from him, and

(b) shall, if directed to do so by the Court of Session in relation to

any sheriff officer who is a messenger-at-arms,

appoint such a person as he thinks fit to inspect the work or particular
aspects of the work of that officer. .

(2) A person appointed under subsection (1) above may, and if the
Court of Session directs the sheriff principal so to require shall, be

required by the sheriff principal to make enquiry as to extra-official
activities undertaken for remuneration by the officer of court concerned.
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(3) A person appointed under subsection (1) above shall make a reportof his inspection and of any enquiry under subsection (2) above to thesheriff principal and, if the report is concerned with the work or extra-
official activities of any messenger-at-arms, shall send a copy thereof to
the Court of Session.

(4) A person appointed under subsection (1) above shall be entitled—

(a) toa fee, unless he is employed full-time in the civil service of the
Crown; and

(b) to payment of his outlays incurred,
in connection with an inspection, enquiry and report under this section.

79.—{1) This section applies where—

(a) a report under section 78(3) of this Act discloses that any officerof court may have been guilty ofmisconduct;

(b) a report by a sheriff or a complaint by any other person is
made—

(i) to the Court of Session alleging misconduct by a
messenger-at-arms; .

(ii) to the sheriff principal from whoma sheriff officer
holds a commission alleging misconduct by the officer; or

(c) any judge of the Court of Session, or a sheriff principal, hasreason to believe that an officer ofcourtmay have been guilty ofmisconduct.

(2)Where this section applies, a judge nominated by the Lord Presidentof the Court of Session, or the sheriff principal, after giving the officer of
court an opportunity to admit or deny the misconduct or to give an
explanation of the matter, may appoint a solicitor to investigate the
matter unless the officer of court—

(a) admits the misconduct in writing, or

(b) gives a satisfactory explanation of the matter.

(3) Where the solicitor after carrying out an investigation in pursuanceof subsection (2) above is of the opinion—

(a) that there is a probable case of misconduct and that there is
evidence sufficient to justify proceedings, disciplinary
proceedings shall be brought at his instance against the officerof court before the relevant court;

(b) that there is not a probable case ofmisconduct or that there is
insufficient evidence to justify proceedings, he shall report thatfact to the relevant court.

(4) The solicitor shall be entitled to a fee, and to payment ofhis outlaysincurred, in connection with an investigation, and any disciplinary
proceedings brought by him, under this section.
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(5) The relevant court may award expenses in any disciplinary

proceedings brought under this section in favour ofor against either party
to the proceedings; and for the purposes of this subsection and section 45

of the Crown Proceedings Act 1947 the party bringing the proceedings
shall be deemed to be the Lord Advocate.

(6) Where expenses are awarded under subsection (5) above in favour

of—

(a) the officer ofcourt, the expenses shall be recoverable by him from
the Lord Advocate;

(b) the Lord Advocate, the expenses shall be recoverable from the

officer of court by the Lord Advocate.

(7) If the person appointed under section 78(1) of this Act is a solicitor,
that person may be appointed as solicitor under subsection (2) above.

(8) In this section ‘“‘the relevant court” means whichever of the Court
ofSession or the sheriffprincipal made the appointment under subsection

(2) above.

(9) In this section and section 80 of this Act “misconduct” includes

conduct tending to bring the office ofmessenger-at-arms or sheriffofficer

into disrepute.

80.—(1) Where the Court of Session becomes aware that a messenger-
at-arms has been convicted by a court of any offence, it may make an

order finding that the messenger-at-arms should be suspended from

practice
for such period as may be specified in the order, or deprived of

office.

(2) Where the sheriff principal from whom a sheriff officer holds a

commission becomes aware that the sheriff officer has been convicted by
acourt ofany offence, the sheriffprincipalmay make an order suspending
the sheriff officer from practice for such period as may be specified in the

order, or depriving him of office, in that sheriffdom.

(3) Subsections (1) and (2) above are without prejudice to section

4(3)(b) of the Rehabilitation of Offenders Act 1974; and in those

subsections “offence” means any offence ofwhich the officer ofcourt has
been convicted before or after he was granted a commission as an officer
of court, other than any offence disclosed in his application for such a

commission.

(4) Where—

(a) a messenger-at-arms admits in writing that he is guilty of
misconduct; or

(b) the Court ofSession at the end ofdisciplinary proceedings under
section 79(3)(a) of this Act is satisfied that a messenger-at-arms
is guilty ofmisconduct,

the Court of Session may make one or more of the orders specified in

subsection (5) below.

(5) The orders referred to in subsection (4) above are—

(a) an order finding that the messenger-at-arms should be

suspended from practice for such period as may be specified in
the order, or deprived of office;
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(b) an order imposing a fine on themessenger-at-arms not exceeding£2,500 or such sum asmay be prescribed in regulationsmade bythe Lord Advocate;

(c) an order censuring the messenger-at-arms;
(d) if the misconduct consists of, or includes, the charging of

excessive fees or outlays, an order decerning for repayment bythe messenger-at-arms of the fees or outlays, to the extent that
they were excessive, to the person who paid them.

(6) Where—

(a) a sheriff officer admits in writing that he is guilty ofmisconduct;or

(b) the sheriffprincipal at the end ofdisciplinary proceedings undersection 79(3)(a) of this Act is satisfied that a sheriff officer is
guilty ofmisconduct,

the sheriff principal may make one or more of the orders specified in
subsection (7) below.

(7) The orders referred to in subsection (6) above are—

(a) an order suspending the sheriff officer from practice for such
period as may be specified in the order, or depriving him of
office, in that sheriffdom;

(b) an order in relation to the sheriff officer of a kind mentioned in
subsection (5)(b), (c) or (d) above.

(8) Where an officer of court fails to comply with an order under this
section Imposing a fine on him, the Court of Session or, as the case maybe, the sheriff principal may make an order—

(a) decerning for payment of the fine, and an extract of any such
order shall contain a warrant in the form prescribed by Act ofSederunt which shall have the same effect as an extract of a
decree for payment of money pronounced by the Court of
Session; or

(b) of the kind specified in subsection (5)(a) or, as the case may be,
(7)(a) above.

(9) Any fine imposed under this section shall be recoverable by the LordAdvocate.

81.—{1) The Court of Session shall cause intimation to be made ofanyorder of the Court of Session under section 80(1), (4) or (8)(b) of this Actto—

(a) every sheriff principal from whom the messenger-at-arms holds
a commission as a sheriff officer;

(b) the Lord Lyon King ofArms.

(2) The sheriff principal shall cause intimation to be made ofany ordermade by him under section 80(2), (6) or (8)(b) of this Act—
(a) to every other sheriff principal from whom the sheriff officer

holds a commission as a sheriff officer; and
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Part V (b) if the sheriff officer is a messenger-at-arms, to the Court of
Session and the Lord Lyon King of Arms.

(3) On intimation under this section ofan order under section 80(1), (2)
or (8)(b) of this Act or of an order under subsection (4) or (6) of that
section specified respectively in subsection (5)(a) or (7)(a) thereof—

(a) to a sheriff principal, he shall make an order suspending the

sheriff officer concerned from practice until the expiry of the
period for which he has been suspended by the order so

intimated, or (as the case may be) depriving him ofoffice, in the

sheriffdom;

(b) to the Lord Lyon King of Arms, he shall—

(i) in the case ofan order intimated under subsection (1)
above, suspend the messenger-at-arms concerned from

practice for the period specified in the order or (as the case

may be) deprive him of office; or

(ii) in the case ofan order intimated under subsection (2)
above, suspend the messenger-at-arms from practice until
the expiry of the period forwhich he has been suspended by

the order
so intimated or (as the case may be) deprive him

of office.

(4) It shall not be competent for the Lord Lyon King of Arms to

discipline a messenger-at-arms or suspend him from practice or deprive
him of office except in accordance with subsection (3)(b) above.

Appeals from 82. An appeal to the Inner House of the Court of Session may be made

decisions under against any decision of a Lord Ordinary or a sheriff principal under
sections 79(5) and section 79(5) or section 80(1), (2), (4) or (6) of this Act, but the decision of
80. the Inner House on any such appeal shall be final.

Service of charge 83.—(1) The service of a charge for payment or the execution of

and execution of —_diligence, or of a warrant in any proceedings, by an officer of court shall
diligence or be void if the subject matter of the charge, diligence or proceedings—
warrant void
where officer of (a) is one in which the officer of court has an interest as an
court has interest. individual: or

(b) consists of or includes a debt in respect of which any of the
circumstances mentioned in subsection (2) below apply.

(2) The circumstances referred to in subsection (1)(b) above are where

the debt is due to—

(a) a company or firm, and the officer ofcourt—

(i) is a director or partner of that company or firm or
holds by himself, or along with a business associate or with
a member of his family, a controlling interest therein; or

(ii) has a pecuniary interest in that company or firm and
the principal business of the company or firm is the

purchase of debts for enforcement;

(b) a business associate of the officer ofcourt, or to a member of the
officer of court’s family;
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(c) acompany or firm, and a business associate of the officerofcourt
or a member of the officer of court’s family—

(i) is a director or partner of that company or firm or
holds a controlling interest therein; or

(ii) has a pecuniary interest in that company or firm and
the principal business of the company or firm is the
purchase of debts for enforcement.

(3) Any reference in subsection (2) above to—

(a) a business associate ofan officer of court shall be construed as a
reference to a co-director, partner, employer, employee, agentor principal of the officer of court;

(b) a member of an officer of court’s family shall be construed as a
reference to the wife or husband, a parent or child, a
grandparent or grandchild, or a brother or sister of the officerof
court (whether of the full blood or the half-blood or by affinity);

(c) a controlling interest in a company shall be construed in
accordance with paragraph 13(7) of Schedule 4 to the Finance
Act 1975.

(4) In subsection (3)(a) above “principal” does not include a principalin a contract for the service of a charge or the execution ofdiligence or ofa warrant in relation to the debt concerned.

84.—(1) The Lord Advocatemay require any officer ofcourt to provideinformation, in such form and at such times as he may specify, regardingthe officer of court’s official functions.

(2) Subject to subsection (3) below, the Lord Advocate may publish,in such form as he thinks fit, information provided under subsection (1)above.

(3) Information published under subsection (2) above shall not be in a
form which identifies or enables the identification of officers of court or
persons against whom diligence has been executed.

85. There shall cease to have effect any rule of law whereby, ifan officer
of court has been found liable to a creditor for negligent delay or failure
to execute diligence, or for other fault in the execution of diligence, the
damages payable by the officer ofcourt are determined solely by referenceto the amount of the debt.

86.—(1) An official identity card shall be issued to every officer ofcourt
by or on behalf of the person from whom he holds his commission.

(2) When carrying out his official functions an officer of court shall
exhibit his identity card on being requested to do so.
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PART VI

WARRANTS FOR DILIGENCE AND CHARGES FOR
PAYMENT

Effect ofwarrants 87.—(1) Every extract of a decree for the payment ofmoney, or among
for diligence in other things for the payment ofmoney, which is pronounced by—
extract decrees .

and other (a) the Court of Session;
documents.

(b) the High Court of Justiciary, or

(c) the Court of Teinds,

shall contain a warrant in the form prescribed by Act of Sederunt or, as
the case may be, by Act of Adjournal.

(2) The warrant referred to in subsection (1) above shall have the effect

of authorising—

(a) in relation to an ordinary debt, the charging of the debtor to pay
to the creditor within the period specified in the charge the sum

specified in the extract and any interest accrued on the sum and,
in the event of failure to make such payment within that period,
the execution of an earnings arrestment and the poinding of
articles belonging to the debtor and, ifnecessary for the purpose
of executing the poinding, the opening of shut and lockfast

places;

(b) in relation to an ordinary debt, an arrestment other than an

arrestment of the debtor’s earnings in the hands ofhis employer;
and

(c) if the decree consists of or includes a maintenance order, a

current maintenance arrestment in accordance with Part II of
this Act.

1892 c. 17. (3) In section 7(1) of the Sheriff Courts (Scotland) Extracts Act 1892

(import of the warrant for execution), for the words from “‘it shall” to the

end there shall be substituted the following words—

“the said warrant shall have the effect of authorising—

(a) in relation to an ordinary debt within the

meaning of the Debtors (Scotland) Act 1987,
the charging of the debtor to pay to the creditor
within the period specified in the charge the sum

specified in the extract and any interest accrued
on the sum and, in the event of failure to make
such payment within that period, the execution
of an earnings arrestment and the poinding of
articles belonging to the debtor and, ifnecessary
for the purpose of executing the poinding, the
opening of shut and lockfast places;

(b) in relation to an ordinary debt within the

meaning of the Debtors (Scotland) Act 1987, an
arrestment other than an arrestment of the
debtor’s earnings in the hands of his employer;
and
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(c) if the decree consists of or includes a
maintenance order within the meaning of the
Debtors (Scotland) Act 1987, a current
maintenance arrestment in accordance with
Part III of that Act.”’.

(4) For section 3 of theWrits Execution (Scotland) Act 1877 there shall
be substituted the following section—
“Power to 3. The warrant inserted in an extract of a document
execute registered in the Books of Council and Session or in
aiigence

by sheriff court books which contains an obligation to pay a
warrant. sum ofmoney shall have the effect of authorising—

(a) in relation to an ordinary debt within the
meaning of the Debtors (Scotland) Act 1987,
the charging of the debtor to pay to the creditor
within the period specified in the charge the sum
specified in the extract and any interest accrued
on the sum and, in the event of failure to make
such payment within that period, the execution
of an earnings arrestment and the poinding of
articles belonging to the debtor and, ifnecessary
for the purpose of executing the poinding, the
opening of shut and lockfast places;

(b) in relation to an ordinary debt within the
meaning of the Debtors (Scotland) Act 1987, an
arrestment other than an arrestment of the
debtor’s earnings in the hands of his employer;
and

(c) ifthe document is amaintenance orderwithin the
meaning of the Debtors (Scotland) Act 1987, a
current maintenance arrestment in accordance
with Part III of that Act.”

(5) An extract of a decree in an action of poinding of the ground shall
contain a warrant in the form prescribed by Act of Sederunt which shall
have the effect of authorising a poinding of the ground.

88.—({1) This section applies where a creditor has acquired by
assignation intimated to the debtor, confirmation as executor, or
otherwise a right to—

(a) a decree;

(b) an obligation contained in a document an extract ofwhich, after
the document has been registered in the Books of Council and
Session or in sheriff court books, may be obtained containing
warrant for execution;

(c) an order or determination which by virtue of any enactment is
enforceable as if it were an extract registered decree arbitral
bearing a warrant for execution issued by a sheriff,

either directly or through a third party from a person in whose favour the
decree, order or determination was granted or who was the creditor in the
obligation contained in the document.
M
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Part VI (2) Where this section applies, the creditor who has acquired a right as
mentioned in subsection (1) abovemay apply to the appropriate clerk for
a warrant having the effect of authorising the execution at the instance of
that creditor of any diligence authorised by an extract of the decree or
document or by the order or determination, as the case may be.

(3) The applicant under subsection (2) above shall submit to the

appropriate clerk—

(a) an extract of the decree or of the document registered as
mentioned in subsection (1)(b) above or a certified copy of the
order or determination; and

(b) the assignation (along with evidence of its intimation to the
debtor), confirmation as executor or other document
establishing the applicant’s right.

(4) The appropriate clerk shall grant the warrant applied for under
subsection (2) above if he is satisfied that the applicant's right is
established.

(5) Where—

(a) a charge has already been served in pursuance of the decree,
order, determination or registered document; and

(b) the applicant under subsection (2) above submits with his
application the certificate ofexecution of the charge in addition
to the documents mentioned in subsection (3) above,

a warrant granted under subsection (4) above shall authorise the
execution at the instance of the applicant ofdiligence in pursuance of that
charge.

(6) For the purposes of this section, “the appropriate clerk” shall be—

(a) in the case of a decree granted by the Court of Session or a
document registered (whether before or after such acquisition)
in the Books of Council and Session, a clerk of court of the
Court of Session;

(b) in the case of a decree granted by the High Court of Justiciary, a
clerk of Justiciary;

(c) in the case of a decree granted by a sheriff or a document
registered (whether before or after such acquisition) in the
books of a sheriff court, the sheriff clerk of that sheriff court;

(d) in the case of such an order or determination as is mentioned in
subsection (1)(c) above, any sheriff clerk.
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89. The granting of letters ofhorning, letters ofhorning and poinding,
letters of poinding and letters of caption shall cease to be competent.

90.—(1) Subject to subsection (2) below, the execution ofa poinding or
an earnings arrestment shall not be competent unless a charge for
payment has been served on the debtor and the period for payment
specified in the charge has expired without payment being made.

(2) Subsection (1) above shall not apply to a poinding or an earnings
arrestment executed in pursuance of a summary warrant.

(3) The period for payment specified in any charge for payment served
in pursuance of a warrant for execution shall be 14 days if the person on
whom it is served is within the United Kingdom and 28 days if he is
outside the United Kingdom or his whereabouts are unknown.

(4) Any such charge shall be in the form prescribed by Act of Sederunt
or Act ofAdjournal.

(5) Subject to subsection (6) below, where any such charge has been
served, it shall not be competent to execute a poinding or an earnings
arrestment by virtue of that charge more than 2 years after the date of
such service.

(6) A creditor may reconstitute his right to execute a poinding or an
earnings arrestment by the service of a further charge for payment.

(7) No expenses incurred in the service of a further charge for payment
within the period of 2 years after service of the first charge shall be
chargeable against the debtor.

(8) Registration of certificates of execution of charges for payment in a
register of hornings shall cease to be competent.

91.—{1) The following may be executed anywhere in Scotlana—

(a) a warrant for execution contained in an extract of a decree
granted bya sheriff;

(b) a warrant for execution inserted in an extract of a document
registered in sheriff court books;

(c) a summary warrant;

(d) a warrant of a sheriff for arrestment on the dependence of an
action or in security;

(e) a precept (issued by a sheriff clerk) of arrestment in security of a
liquid debt the term of payment ofwhich has not arrived.

(2) A warrant or precept mentioned in subsection (1) above may be
executed bya sheriff officer of—

(a) the court which granted it; or

(b) the sheriff court district in which it is to be executed.

355

ParT VI
Abolition of
letters of horning,
horning and
poinding,
poinding, and
caption.

Provisions relating
to charges for
payment.

Enforcement of
certain warrants
and precepts of
sheriff anywhere
in Scotland.



356

Part VI

General provision
relating to liability
for expenses in
court proceedings.

Recovery from
debtor of expenses
of certain
diligences.

c. 18 Debtors (Scotland) Act 1987

PART VII

MISCELLANEOUS AND GENERAL

92.—(1) Subject to subsection (2) below, a debtor shall not be liable to
a creditor, nor a creditor to a debtor, for any expenses incurred by the
other party in connection with an application, any objections to an

application, or a hearing, under any provision of this Act.

(2) If—

(a) an application under any provision of this Act is frivolous;

(b) such an application is opposed on frivolous grounds, or

(c) a party requires a hearing under any provision of this Act to be
held on frivolous grounds,

the sheriff may award a sum of expenses, not exceeding £25 or such
amount as may be prescribed in regulations made by the Lord Advocate,
against the party acting frivolously in favour of the other party.

(3) Subsections (1) and (2) above do not apply to—

(a) expenses of poinding and sale for which provision is made in
Schedule 1 to this Act or paragraphs 25 to 34 of Schedule 5 to
this Act; or

(b) expenses incurred—

(i) under section 1 of this Act;

(ii) in connection with an appeal under any provision of
this Act; or

(iii) by or against a person other than the debtor or a
creditor in connection with an application under any
provision of this Act.

93.({1) Subject to subsections (3) and (5) below, any expenses
chargeable against the debtor which are incurred in—

(a) a poinding and sale (including the service of the charge preceding
it);

(b) the service of an earnings arrestment schedule (including the
service of the charge preceding it);

(c) an application for, or for inclusion in, a conjoined arrestment
order under section 60(2) or 62(5) of this Act,

shall be recoverable from the debtor by the diligence concerned but not
by any other legal process, and any such expenses which have not been
recovered by the time the diligence is completed or otherwise ceases to
have effect shall cease to be chargeable against the debtor.

(2) Subject to subsection (5) below, any expenses chargeable against the
debtor which are incurred in the service of a schedule of arrestment and
in an action of furthcoming or sale shall be recoverable from the debtor
out of the arrested property; and the court shall grant a decree in the
action

offurthcoming for payment of the balance of any expenses not so
recovered. '
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(3) The sheriff shall grant decree for payment of-—

(a) any expenses awarded by him against the debtor in favour of the
creditor under paragraph8 or 11 of Schedule | or paragraph 30
or 33 of Schedule 5 to this Act; or

(b) any additional sum of expenses awarded by him against the
debtor in favour of the creditor under paragraph 9 of Schedule
1 or paragraph 31 of Schedule5 to this Act.

(4) Subsection (5) below applies where any diligence mentioned in
subsection (1) or (2) above is—

(a) recalled under section 9(2)(a), (d) or (e) of this Act in relation to
a time to pay order;

(b) in effect immediately before the date of sequestration (within the
meaning of the Bankruptcy (Scotland) Act 1985) of the debtor’s
estate;

*

(c) in effect immediately before the presentation of a petition for an
administration order under Part II of the Insolvency Act 1986;

(d) in effect against property of the debtor immediately before a
floating charge attaches to all or part of that property under
section 53(7) or 54(6) of that Act;

(e) in effect immediately before the commencement of the winding
up, under Part IV or V of that Act, of the debtor;

(f) rendered unenforceable by virtue of the creditor entering into a
composition contract or acceding to a trust deed for creditors or
by virtue of the subsistence of a protected trust deed within the
meaning of Schedule 5 to the Bankruptcy (Scotland) Act 1985;
or

(g) recalled by a conjoined arrestment order.

(5) Where this subsection applies—

(a) the expenses of the diligence which were chargeable against the
debtor shall remain so chargeable; and

(b) if the debtor’s obligation to pay the expenses is not discharged
under or by virtue of the time to pay order, sequestration,
administration order, receivership, winding up, composition
contract, trust deed for creditors or conjoined arrestment order,
those expenses shall be recoverable by further diligence in
pursuance of the warrant which authorised the original
diligence.

(6) The expenses incurred in the execution of a current maintenance
arrestment shall be recoverable by any diligence other than a current
maintenance arrestment, and shall be so recoverable in pursuance of the
warrant which authorised the current maintenance arrestment.

94.—(1) This section applies to any sums recovered by any of the
following diligences—

(a) a poinding and sale;

(b) an earnings arrestment;
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(c) an arrestment and action of furthcoming or sale; or

(d) a conjoined arrestment order in so far as it enforces an ordinary
debt,

or paid to account of the sums recoverable by the diligence while the
diligence is in effect.

(2) Asum to which this section applies shall be ascribed to the following
in the order in which they are mentioned—

(a) the expenses already incurred in respect of—

(i) the diligence;

(ii) any previous diligence the expenses of which are
chargeable against and recoverable from the debtor under
section 93(5) of this Act;

(iii) the execution of a current maintenance arrestment,

(b) any interest, due under the decree or other document on which
the diligence proceeds, which has accrued at the date of
execution of the poinding, earnings arrestment or arrestment,
or in the case of an ordinary debt included in a conjoined
arrestment order which has accrued at the date of application
under section 60(2) or 62(5) of this Act;

(c) any sum (including any expenses) due under the decree or other
document, other than any expenses or interest mentioned in
paragraphs (a) and (b) above.

95.—(1) Any of the following diligences—

(a) a poinding and sale;

(b) an earnings arrestment;

(c) an arrestment and action of furthcoming or sale,

shall cease to have effect if the full amount recoverable thereby is paid to
the creditor, an officer of court, or any other person who has authority to
receive payment on behalf of the creditor, or is tendered to any of those
persons and the tender is not accepted within a reasonable time.

(2) Any rule of law whereby any diligence mentioned in subsection (1)
above ceases to have effect on payment or tender of the sum due under the
decree or other document is hereby abolished.

96.—(1) No fees shall be payable by a debtor in connection with—

(a) any application by him;

(b) objections by him to an application by any other person; or

(c) a hearing held,

under any provision of this Act, to any officer ofany office or department
connected with the Court of Session or the sheriff court the expenses of
which are paid wholly or partly out of the Consolidated Fund or out of
money provided by Parliament.
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(2) The sheriff clerk shall, if requested by the debtor—

(a) provide him with information as to the procedures available to
him under this Act; and

(b) without prejudice to subsection (2) of section 6 of this Act, assist
him in the completion of any form required in connection with
any proceedings under this Act,

but the sheriff clerk shall not be liable for any error or omission by him in
performing the duties imposed on him by this subsection or that
subsection.

97. In relation to any proceedings before the sheriffunder any provision
of this Act, the power conferred on the Court of Session by section 32 of
the Sheriff Courts (Scotland) Act 1971 (power of Court of Session to
regulate civil procedure in sheriff court) shall extend to the making of
rules permitting a party to such proceedings, in such circumstances as
may be specified in the rules, to be represented by a person who is neither
an advocate nora solicitor.

98. At the end of Part II of Schedule 2 to the Legal Aid (Scotland) Act
1986 (proceedings for which civil legal aid shall not be available) there
shall be added the following paragraphs—

“4. Subject to paragraph 5 below, civil legal aid shall
not be available in relation to proceedings at first instance
under the Debtors (Scotland) Act 1987, other than
proceedings in connection with an application under
section 1(1) or 3(1) of that Act to a Lord Ordinary or to
the sheriff in an ordinary cause.

5. Nothing in paragraph 4 above shall preclude any
third party to proceedings under the Debtors (Scotland)
Act 1987 from obtaining legal aid in connection with
those proceedings.”’.

99.—(1) Sections 16 to 18, 23 and 26 of this Act shall apply to a
landlord’s or superior’s right of hypothec and its enforcement by a
sequestration for rent or feuduty as they apply to a poinding.

(2) Section 16 of this Act shall apply to an arrestment other than an
arrestment ofa debtor’s earnings in the hands ofhis employer as it applies
to a poinding.

100.—(1) An obligation ad factum praestandum which is contained in
a document registered in the Books of Council and Session or in sheriff
court books shall not by virtue of that registration be enforceable by
imprisonment.

(2) A charge for the purpose of enforcing an obligation ad factum
praestandum which is contained in an extract ofa decree or of adocument
registered as aforesaid shall not be competent.

101. It shall not be competent for a creditor to bring an action of
adjudication for debt (other than an action under section 23(5) of the
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Conveyancing (Scotland) Act 1924) to enforce a debt payable under a
liquid document of debt unless—

(a) the debt has been constituted by decree; or

(b) the debt is a debitum fundi; or

(c) the document ofdebt or, if the document is a bill of exchange or
a promissory note, a protest of the bill or note, has been
registered for execution in the Books ofCouncil and Session or
in sheriff court books.

102.—(1) The Court of Session may by Act of Sederunt—

(a) regulate and prescribe the procedure and practice in; and

(b) prescribe the form of any document to be used in, or for the
purposes of,

diligence of a kind specified in subsection (2) below.

(2) The diligences referred to in subsection (1) above are diligences
proceeding—

(a) on an extract of a document which has been registered for
execution in the Books ofCouncil and Session or in sheriffcourt
books; or

(b) onan order or a determination which by virtue ofany enactment
is to be treated as if it were so registered.

103.1) Subject to subsection (9) below and sections 21(1), 27(4),
43(5), 50(2), 55(4), 60(8), 62(9) and 66(9) of this Act and paragraphs 6(1),
11(4) and 14(5) of Schedule 5 thereto, an appeal may be made against any
decision of the sheriff under this Act but only on a question of law and
with the leave of the sheriff; and section 38 of the Sheriff Courts
(Scotland) Act 1971 (appeal in summary causes) shall not apply to any
appeal or any further appeal taken under this Act.

(2) Any appeal against a decision of the sheriff under subsection (1)
above must be made within a period of 14 days from the date when leave
to appeal against the decision was granted.

(3) An appeal may be made against any decision of the Lord Ordinary
on an application under section 1(1) or 3(1) of this Act but only on a
question of law and with the leave of the Lord Ordinary.

(4) Subject to subsections (6) and (7) below, any decision of the sheriff
or of the Lord Ordinary under this Act shall take effect as soon as it is

made
and shall remain in effect unless and until it is reversed on appeal

and either—

(a) the period allowed for further appeal has expired without an
appeal being made; or

(b) if such a further appeal has been made, the matter has been
finally determined in favour of the reversal of the sheriff's or
Lord Ordinary’s decision.

(5) No decision reversing a decision of the sheriff or Lord Ordinary
under this Act shall have retrospective effect.
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(6) A decision or order of the sheriff under any provision of this Act
mentioned in subsection (7) below shall not take effect—

(a) until the period for leave to appeal specified in rules of court has
expired without an application for leave having been made;

(b) where an application for leave to appeal is made, until leave has
been refused or the application has been abandoned;

(c) where leave to appeal has been granted, until the period for an
appeal has expired without an appeal being made; or

(d) where an appeal against the decision is made, until the matter
has been finally determined or the appeal has been abandoned.

(7) The provisions of this Act referred to in subsection (6) above are—

(a) section 16(4);

(b) section 23(1);

(c) section 24(1) except in so far as it relates to orders declaring that
a poinding is invalid or has ceased to have effect;

(d) section 24(3);

(e) section 30;

(f) section 35(1);

(g) section 39(5)(b) and (c);

(h) section 40(2);

(j) section 41(3);

(k) section 50(1) except in so far as it relates to orders declaring that
an arrestment is invalid or has ceased to have effect;

(1) section 50(4);

(m) section 55(1) except in so far as it relates to orders declaring that
an arrestment is invalid or has ceased to have effect;

(n) section 55(6);

(0) section 65(2);

(p) section 66(3);

(q)
paragraphs

1(4), 7(1), 8(1) and (3), 21(2) and 22(3) of Schedule

(8) A court to which an appeal under this Act or a further appeal is
made may—

(a) before it disposes of the appeal, make such interim order; and

(b) on determining the appeal, make such supplementary order,

as it thinks necessary or reasonable in the circumstances.

(9) This section does not apply to any decision of a court under Part V
of this Act.
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104.—(1) Regulations under this Act shall be made by statutory
instrument and shall, except as provided in subsection (2) below, be

subject to annulment in pursuance of a resolution of either House of
Parliament.

(2) No regulation shall be made under paragraph 1(2) of Schedule | or
paragraph 25(2) of Schedule 5 to this Act unless a draft of it has been laid
before, and approved bya resolution of, each House of Parliament.

105. Without prejudice to the Crown Proceedings Act 1947, this Act
shall bind the Crown acting in its capacity as a creditor or employer.

106. In this Act—

“current maintenance” has the meaning given to it in section 73(1)
of this Act;

“earnings” has the meaning given to it in section 73(2) of this Act;

“employer” has the meaning given to it in section 73(1) of this Act;

“maintenance” means periodical sums payable under a maintenance
order;

“maintenance order’’ means—

(a) an order granted by a court in Scotland for payment
of a periodical allowance on divorce or on the granting of
a declarator of nullity ofmarriage, or for aliment;

(b) an order under section 43 or 44 of the National
Assistance Act 1948, section 23 or 24 of the Ministry of
Social Security Act 1966, section 80 or 81 of the Social
Work (Scotland) Act 1968, section 11(3) of the
Guardianship Act 1973, section 18 or 19 of the
Supplementary Benefits Act 1976, section 50 or 51 of the
Child Care Act 1980 or section 24 or 25 of the Social
Security Act 1986;

(c) an order of a court in England and Wales or
Northern Ireland registered in Scotland under Part II of
the Maintenance Orders Act 1950;

(d) a provisional order ofa reciprocating country which
is confirmed by a court in Scotland under Part I of the
Maintenance Orders (Reciprocal Enforcement) Act 1972;

(e) an order of a reciprocating country which is
registered in Scotland under that Part of that Act;

_ (f) an order registered in Scotland under Part II, or
under an Order in Council made in pursuance of Part III,
of that Act;

(g) an order registered in Scotland under section 5 of the
Civil Jurisdiction and Judgments Act 1982; or

(h) an alimentary bond or agreement (including a
document providing for the maintenance of one party toa
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marriage by the other after themarriage has been dissolved
or annulled)}—

(i) registered for execution in the Books of Council
and Session or sheriff court books; or

(ii) registered in Scotland under an Order in Council
made under section 13 of the Civil Jurisdiction
and Judgments Act 1982;

“net earnings” has themeaning given to it in section 73(1) of this Act;

“officer of court” means a messenger-at-arms ora sheriff officer;

“ordinary debt” has the meaning given to it in section 73(1) of this
Act;

“summary warrant” means a summary warrant granted under or by
virtue of any of the enactments mentioned in Schedule 4 to this
Act;

“warrant of sale” has the meaning given in section 30 of this Act.

107.—({1) Any sums recovered by the Lord Advocate under section
79(6)(b) or 80(9) of this Act shall be paid by him into the Consolidated
Fund.

(2) There shall be paid out ofmoney provided by Parliament—

(a) any fees or outlays payable under section 78(4) or 79(4) of this
Act;

(b) any expenses payable by the Lord Advocate under section
79(6)(a) of this Act; and

(c) any increase attributable to this Act in the sums payable out of
money so provided under any other Act.

108.—(1) The amendments specified in Schedule 6 to this Act, being
minor amendments or amendments consequential on the provisions of
this Act, shall have effect.

(2) The transitional provisions contained in Schedule 7 to this Act shall
have effect.

(3) The enactments mentioned in columns | and 2 of Schedule 8 to this
Act are repealed to the extent specified in column3 thereof.
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109.—(1) This Act may be cited as the Debtors (Scotland) Act 1987.

(2) This Act (except this section) shall come into force on such day as
the Lord Advocate may by order made by statutory instrument appoint,
and different days may be so appointed for different purposes and for
different provisions.

(3) This Act extends to Scotland only.
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SCHEDULES
SCHEDULE | Section 44.

EXPENSES OF POINDING AND SALE

Expenses chargeable against the debtor

1. —(1) Subject to paragraphs 2, 3 and 5 to 7 below, there shall be
chargeable against the debtor any expenses incurred—

(a) subject to section 90(7) of this Act, in serving a charge;

(b) in serving a notice under section 18 of this Act before entering a
dwellinghouse for the purpose of executing a poinding;

(c) in executing a poinding under section 20 of this Act;

(d) in making a report under section 21(4) of this Act of the
redemption by the debtor of any poinded article;

(e) in granting a receipt under section 21(5) of this Act for payment
for redemption under subsection (4) of that section;

(f) in making a report under section 22 of this Act of the execution
of a poinding, but not in applying for an extension of time for
the making of such a report;

(g) in applying for a warrant of sale under section 30(1) of this Act;

(h) in granting a receipt under section 33(3) of this Act for payment
for the redemption of any poinded article;

(j) inmaking a report under section 33(5)(b) of this Act of the release
or redemption of poinded articles;

(k) in making intimation, serving a copy of the warrant of sale and
giving public notice under section 34 of this Act;

(1) in removing any articles for sale in pursuance ofa warrant ofsale;

(m) in making arrangements for, conducting and supervising a
warrant sale;

(n) where the arrangements for a sale have been cancelled under
section 36(1) of this Act, in returning poinded articles to any
premises from which they have been removed for sale;

(o) in making a report of an agreement under section 36(2) of this
Act;

(p) subject to section 39(3) of this Act, in making a report of sale
under that section;

(q) in granting a receipt under section 41(4) of this Act for payment
for the release from a poinding of any article which is owned in
common;



366

Scu. |

c. 18 Debtors (Scotland) Act 1987

(r) in making a report under section 41(5)(b) of this Act of the
release of any such article;

(s) in opening shut and lockfast places in the execution of the

diligence;

(t) by a solicitor in instructing an officer of court to take any of the
steps specified in this sub-paragraph.

(2) The Lord Advocate may by regulations add to, delete or vary any
of the steps specified in sub-paragraph (1) above.

2. Where a warrant of sale is varied under section 35 of this Act, there
shall be chargeable against the debtor the expenses incurred in the

application for the variation and the execution of the warrant of sale as
varied but, subject to paragraph 4 below, not in the application for, and
the execution of, the original warrant of sale.

3. Where arrangements for a sale are cancelled under subsection (1) of
section 36 of this Act, if new arrangements are made for the sale in the
circumstances mentioned in subsection (3)(a) of that section, there shall
be chargeable against the debtor the expenses incurred in the making of
the new arrangements but not in the making of the arrangements which
have been cancelled.

4. Where a warrant of sale is varied under section 35 of this Act and
the sheriff has awarded an additional sum of expenses under paragraph 9
below in the application for the original warrant of sale, that sum shall be
chargeable against the debtor.

5. Subject to paragraph 6 below, where any such further poinding as is
mentioned in section 28(2) of this Act has been executed, there shall be
chargeable against the debtor the expenses incurred in that poinding but
not the expenses incurred in the original poinding.

6. Where any such further poinding as ismentioned in subsection (2) of
section 28 of this Act has been executed and—

(a) the creditor has, as a condition of his consenting to the removal
of the poinded articles under subsection (1)(a) of that section,
required the debtor to undertake liability for the expenses
incurred in the original poinding; or

(b) the sheriff has, when authorising the removal of the poinded
articles under subsection (1)(b) of that section, directed that the
debtor shall be liable for those expenses,

there shall be chargeable against the debtor the expenses incurred in both
poindings.

7. Where a new date is arranged under section 35(10) of this Act for the
holding of a warrant sale or for the removal of poinded articles for sale,
there shall be chargeable against the debtor the expenses incurred in
connection with arranging the new date but not those incurred in
connection with arranging the original date.
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Circumstances where liabilityfor expenses is at the discretion of the
sheriff

8. The liability for any expenses incurred by the creditor or the debtor—

(a) in an application by the creditor or an officer of court to the
sheriff under any provision of Part II of this Act, other than an
application for a warrant of sale under section 30(1) of this Act
or an application for variation ofa warrant ofsale under section
35(1) of this Act; or

(b) in implementing-an order under—

(i) section 21(1) of this Act (order for security or
immediate disposal of poinded articles); or

(ii) section 28(4) to (6) or 29 of this Act (orders dealing
with unauthorised removal, damage or destruction of
poinded articles),

shall be as determined by the sheriff.

Calculation ofamount chargeable against debtor under theforegoing
provisions

9. Expenses—

(a) chargeable against the debtor by virtue ofany ofparagraphs | to
6 above in respect ofan application under Part II of this Act; or

(b) awarded by the sheriff against the debtor in favour of the
creditor in a determination under paragraph 8 above in respect
of an application other than an application under section 28(4)
to (6) or 29 of this Act,

shall be calculated, whether or not the application is opposed by the
debtor, as if it were unopposed, except that, if the debtor opposes the
application on grounds which appear to the sheriff to be frivolous, the
sheriff may award an additional sum of expenses, not exceeding £25 or
such amount as may be prescribed in regulations made by the Lord
Advocate, against the debtor.

Circumstances where no expenses are due to or by either party

10. Subject to paragraph 11 below, the debtor shall not be liable to the
creditor nor the creditor to the debtor for any expenses incurred by the
other party in connection with—

(a) an application by the debtor to the sheriffunder any provision of
Part II of this Act;

(b) any objections to such an application;

(c) a hearing held by virtue of section 24(5), 30(4), 35(6) or 39(6) of
this Act.

11. If—

(a) an application mentioned in paragraph 10(a) above is frivolous;

367



368

Scx. 1

c. 18 Debtors (Scotland) Act 1987

(b) such an application is opposed on frivolous grounds; or

(c) a party requires a hearing held by virtue of any of the provisions
mentioned in paragraph 10(c) above to be held on frivolous
grounds,

the sheriff may award a sum of expenses, not exceeding £25 or such
amount asmay be prescribed in regulations made by the Lord Advocate,
against the party acting frivolously in favour of the other party.

Supplementary

12. Any expenses chargeable against the debtor by virtue of any
provision of this Schedule shall be recoverable out of the proceeds of sale.
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SCHEDULE 2

DEDUCTIONS TO BE MADE UNDER EARNINGS
ARRESTMENT

TABLE A: DEDUCTIONS FROMWEEKLY EARNINGS

Net earnings Deduction

Not exceeding £35
Exceeding £35 but not exceeding £40
Exceeding £40 but not exceeding £45
Exceeding £45 but not exceeding £50
Exceeding £50 but not exceeding £55
Exceeding £55 but not exceeding £60
Exceeding £60 but not exceeding £65
Exceeding £65 but not exceeding £70
Exceeding £70 but not exceeding £75
Exceeding £75 but not exceeding £80
Exceeding £80 but not exceeding £85
Exceeding £85 but not exceeding £90
Exceeding £90 but not exceeding £95
Exceeding £95 but not exceeding £100
Exceeding £100 but not exceeding £110
Exceeding £110 but not exceeding £120
Exceeding £120 but not exceeding £130
Exceeding £130 but not exceeding £140
Exceeding £140 but not exceeding £150
Exceeding £150 but not exceeding £160
Exceeding £160 but not exceeding £170
Exceeding £170 but not exceeding £180
Exceeding £180 but not exceeding £190
Exceeding £190 but not exceeding £200
Exceeding £200 but not exceeding £220
Exceeding £220 but not exceeding £240
Exceeding £240 but not exceeding £260
Exceeding £260 but not exceeding £280
Exceeding £280 but not exceeding £300
Exceeding £300

Nil
£l
£2
£3
£4
£5
£6
£7
£8
£9
£10
£11
£12
£13
£15
£17
£19
£21
£23
£26
£29

£83 in respect of the first £300
plus 50 per cent of the

remainder

Section 49,
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SCH. 2 TABLE B: DEDUCTIONS FROM MONTHLY EARNINGS

Net earnings Deduction

Not exceeding £152 Nil
Exceeding £152 but not exceeding £170 £5
Exceeding £170 but not exceeding £185 £8
Exceeding £185 but not exceeding £200 £11

Exceeding £200 but not exceeding £220 £14
Exceeding £220 but not exceeding £240 £18
Exceeding £240 but not exceeding £260 £22
Exceeding £260 but not exceeding £280 £26
Exceeding £280 but not exceeding £300 £30
Exceeding £300 but not exceeding £320 £34
Exceeding £320 but not exceeding £340 £38
Exceeding £340 but not exceeding £360 £42
Exceeding £360 but not exceeding £380 £46
Exceeding £380 but not exceeding £400 £50
Exceeding £400 but not exceeding £440 £58
Exceeding £440 but not exceeding £480 £66
Exceeding £480 but not exceeding £520 £74
Exceeding £520 but not exceeding £560 £82
Exceeding £560 but not exceeding £600 £90
Exceeding £600 but not exceeding £640 £98
Exceeding £640 but not exceeding £680 £109
Exceeding £680 but not exceeding £720 £12!
Exceeding £720 but not exceeding £760 £133
Exceeding £760 but not exceeding £800 £145
Exceeding £800 but not exceeding £900 £180
Exceeding £900 but not exceeding £1000 £220
Exceeding £1000 but not exceeding £1100 £262
Exceeding £1100 but not exceeding £1200 £312
Exceeding £1200 but not exceeding £1300 £362
Exceeding £1300 £362 in respect of the first £1300

plus 50 per cent of the
remainder
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TABLE C: DEDUCTIONS BASED ON DAILY EARNINGS

Net earnings Deduction

Not exceeding £5
Exceeding £5 but not exceeding £6
Exceeding £6 but not exceeding £7
Exceeding £7 but not exceeding £8
Exceeding £8 but not exceeding £9
Exceeding £9 but not exceeding £10
Exceeding £10 but not exceeding £11
Exceeding £11 but not exceeding £12
Exceeding £12 but not exceeding £13
Exceeding £13 but not exceeding £14
Exceeding £14 but not exceeding £15
Exceeding £15 but not exceeding £17
Exceeding £17 but not exceeding £19
Exceeding £19 but not exceeding £21
Exceeding £21 but not exceeding £23
Exceeding £23 but not exceeding £25
Exceeding £25 but not exceeding £27
Exceeding £27 but not exceeding £30
Exceeding £30 but not exceeding £33
Exceeding £33 but not exceeding £36
Exceeding £36 but not exceeding £39
Exceeding £39 but not exceeding £42
Exceeding £42

Nil
£0.15
£0.30
£0.45
£0.60
£1.00
£1.20
£1.40
£1.60
£1.80
£2.00
£2.40
£2.70
£3.20
£3.70
£4.30
£5.00
£6.00
£7.00
£8.50
£10.00
£11.50

£11.50 in respect of the first £42
plus 50 per cent of the

remainder

SCH. 2
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Section 64. SCHEDULE 3

DISBURSEMENTS BY SHERIFF CLERKS UNDER CONJOINED
ARRESTMENT ORDER

1. Where all the debts are ordinary debts, in every disbursement by the
sheriffclerk each creditor shall be paid the same proportion of the amount
of his debt.

2. Where all the debts are current maintenance, then, in any such
disbursement, if the sum available for disbursement is—

(a) sufficient to satisfy every creditor in respect of the amount of
maintenance to be deducted in respect of his debt on that pay-
day, each creditor shall be paid that amount;

(b) insufficient to satisfy every creditor in respect of the amount of
maintenance specified in paragraph (a) above, each creditor
shall be paid the same proportion of that amount.

3. Subject to paragraph 4 below, where the debts comprise both
ordinary debts and current maintenance, then, in any such
disbursement—

(a) if only one of the debts is an ordinary debt, the creditor in that
debt shall be paid the sum which would be payable to him if the
debt were being enforced by an earnings arrestment;

(b) if more than one of the debts is an ordinary debt, each of the
creditors in those debts, out of the sum which would be payable
to a creditor if the debt were a single debt being enforced by an
earnings arrestment, shall be paid the same proportion of the
amount of his debt;

(c) if only one of the debts is current maintenance, the creditor in
that debt shall be paid the sum which would be payable to him
under section 51 of this Act if the debt were being enforced by a
current maintenance arrestment;

(d) ifmore than one of the debts is current maintenance, each of the
creditors in those debts shall receive a payment in accordance
with paragraph2 of this Schedule.

4. If the sum available for any disbursement is insufficient to enable the
provisions of paragraph 3 above to operate both in relation to the
ordinary debts and the current maintenance, priority shall be given in the
disbursement to the ordinary debts.

5. For the purposes of this Schedule, the amount ofan ordinary debt—

(a) of a creditor whose debt was being enforced by an earnings
arrestment which was recalled under section 60(3) of this Act,
shall be the amount specified in the earnings arrestment
schedule;

(b) of any other creditor, shall be the amount specified in the
conjoined arrestment order or the order under section 62(5) of
this Act.
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SCHEDULE 4 Section 74(1).

RECOVERY OF RATES AND TAXES ETC.

The Local Government (Scotland) Act 1947 (c. 43.)

1.—{1) For section 247 there shall be substituted the following
sections—
“Recovery of 247.—{1) Subject to subsections (4) and (5) below,
rates. arrears of ratesmay be recovered by a rating authority by

diligence—

(a) authorised by a summary warrant granted under
subsection (2) below; or

(b) in pursuance ofa decree granted in an action for
payment.

(2) Subject to subsection (4) below, the sheriff, on an
application by the rating authority accompanied by a
certificate by the rating authority—

(a) stating that none of the persons specified in the
application has paid the rates due by him;

(b) stating that the authority has given written
notice to each such person requiring him to
make payment of the amount due by him within
a period of 14 days after the date of the giving of
the notice;

(c) stating that the said period of 14 days has expired
without payment of the said amount; and

(d) specifying the amount due and unpaid by each
such person,

shall grant a summary warrant in a form prescribed by
Act of Sederunt authorising the recovery by any of the
diligences mentioned in subsection (3) below of the
amount remaining due and unpaid alongwith a surcharge
of 10 per cent. (or such percentage as may be prescribed)
of that amount.

(3) The diligences referred to in subsection (2) above
are—

(a) a poinding and sale in accordance with Schedule
5 to the Debtors (Scotland) Act 1987;

(b) an earnings arrestment;

(c) an arrestment and action of furthcoming or sale.

(4) It shall not be competent for the sheriff to grant a
summary warrant under subsection (2) above in respect of
rates due by a debtor if an action has already been
commenced for the recovery of those rates; and, without



374

Scu. 4

c. 18 Debtors (Scotland) Act 1987

prejudice to subsection (5) below, on the commencing of
an action for the recovery of rates, any existing summary
warrant in so far as it relates to the recovery of those rates
shall cease to have effect.

(5) It shall not be competent to commence an action for
the recovery of rates if, in pursuance of a summary
warrant, any of the diligencesmentioned in subsection (3)
above for the recovery of those rates has been executed.

(6) In any proceedings for the recovery of rates,
whether by summary warrant or otherwise, no person
shall be entitled to found upon failure of the rating
authority or any other authority to comply with any
provision of this Part of this Act relating to the date by
which something shall be done, not being a provision in
this section or a provision regulating the diligence.

(7) Regulations under subsection (2) above shall be
made by statutory instrument and shall be subject to
annulment in pursuance of a resolution ofeither House of
Parliament.

Sheriff officer’s 247A.—(1) Subject to subsection (2) below and without
fees and outlays. prejudice to paragraphs 25 to 34 of Schedule 5 to the

Debtors (Scotland) Act 1987 (expenses of poinding and
sale), the sheriff officer’s fees, together with the outlays
necessarily incurred by him, in connection with the
execution of a summary warrant shall be chargeable
against the debtor.

(2) No fee shall be chargeable by the sheriff officer
against the debtor for collecting, and accounting to the

rating authority for, sums paid to him by the debtor in
respect of the amount owing.”.

(2) In section 250, for the words from “warrant” to “in payment”
where third occurring there shall be substituted the words—

“a summary warrant in a form prescribed by Act of Sederunt
authorising the recovery by any of the diligences mentioned in
section 247(3) of this Act of the amount remaining due and
unpaid”’.

The Taxes Management Act 1970 (c. 9.)

2. For section 63 there shall be substituted the following sections—

“Recovery of tax 63.—({1) Subject to subsection (3) below, in Scotland,
in Scotland. where any tax is due and has not been paid, the sheriff, on

an application by the collector accompanied by a
certificate by the collector—

(a) stating that none of the persons specified in the
application has paid the tax due by him;

(b) stating that the collector has demanded payment
under section 60 of this Act from each such
person of the amount due by him;
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(c) stating that 14 days have elapsed since the date of
such demand without payment of the said
amount; and

(d) specifying the amount due and unpaid by each
such person,

shall grant a summary warrant in a form prescribed by
Act of Sederunt authorising the recovery, by any of the
diligences mentioned in subsection (2) below, of the
amount remaining due and unpaid.

(2) The diligences referred to in subsection (1) above
are—

(a) a poinding and sale in accordance with Schedule
5 to the Debtors (Scotland) Act 1987;

(b) an earnings arrestment;

(c) an arrestment and action of furthcoming or sale.

(3) Paragraph (c) of subsection (1) above shall not
apply to an application under that subsection which
relates to tax deducted from the emoluments of an office
or employment by virtue of regulations under section 204
of the principal Act.

Sheriff officer's 63A.—{1) Subject to subsection (2) below and without
fees and outlays. prejudice to paragraphs 25 to 34 of Schedule 5 to the

Debtors (Scotland) Act 1987 (expenses of poinding and
sale), the sheriff officer’s fees, together with the outlays
necessarily incurred by him, in connection with the
execution of a summary warrant shall be chargeable
against the debtor.

(2) No fee shall be chargeable by the sheriff officer
against the debtor for collecting, and accounting to the
collector for, sums paid to him by the debtor in respect of
the amount owing.”’.

The Car Tax Act 1983 (c. 53.)

3. In paragraph 3(2) of Schedule 1 (recovery of car tax), for the words
from “and (b)” to the end there shall be substituted the following sub-
paragraphs—

““(3) In respect ofScotland, where any tax is due and has
not been paid, the sheriff, on an application by the
Commissioners accompanied by a certificate by the
Commissioners—

(a) stating that none of the persons specified in the
application has paid the tax due from him;

(b) stating that payment of the amount due from
each such person has been demanded from him;
and

(c) specifying the amount due from and unpaid by
each such person,

Scn. 4

375



376

Scu. 4

c. 18 Debtors (Scotland) Act 1987

shall grant a summary warrant in a form prescribed by
Act of Sederunt authorising the recovery, by any of the
diligences mentioned in sub-paragraph (4) below, of the
amount remaining due and unpaid.

(4) The diligences referred to in sub-paragraph (3)
above are—

(a) a poinding and sale in accordance with Schedule
5 to the Debtors (Scotland) Act 1987;

(b) an earnings arrestment;

(c) an arrestment and action of furthcoming or sale.

(5) Subject to sub-paragraph (6) below and without
prejudice to paragraphs 25 to 34 of Schedule 5 to the
Debtors (Scotland) Act 1987 (expenses of poinding and
sale), the sheriff officer’s fees, together with the outlays
necessarily incurred by him, in connection with the
execution of a summary warrant shall be chargeable
against the debtor.

(6) No fee shall be chargeable by the sheriff officer
against the debtor for collecting, and accounting to the
Commissioners for, sums paid to him by the debtor in
respect of the amount owing.

(7) Regulations under this Schedule may make
provision for anything which the Commissioners may do
under sub-paragraphs (3) to (6) above to be done by an
officer of the Commissioners holding such rank as the
regulations may specify.”’.

The Value Added Tax Act 1983 (c. 55.)

4, In paragraph 6(4) ofSchedule 7 (recovery ofvalue added tax), for the
words from “‘and (b)” to the end there shall be substituted the following
sub-paragraphs—

“(5) In respect of Scotland, where any tax or any sum
recoverable as if it were tax is due and has not been paid,
the sheriff, on an application by the Commissioners
accompanied bya certificate by the Commissioners—

(a) stating that none of the persons specified in the
application has paid the tax or other sum due
from him;

(b) stating that payment of the amount due from
each such person has been demanded from him;
and

(c) specifying the amount due from and unpaid by
each such person,

shall grant a summary warrant in a form prescribed by
Act of Sederunt authorising the recovery, by any of the
diligences mentioned in sub-paragraph (6) below, of the
amount remaining due and unpaid.
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(6) The diligences referred to in sub-paragraph (5) Scu.4
above are—

(a) a poinding and sale in accordance with Schedule
5 to the Debtors (Scotland) Act 1987;

(b) an earnings arrestment;

(c) an arrestment and action of furthcoming or sale.

(7) Subject to sub-paragraph (8) below and without
prejudice to paragraphs 25 to 34 of Schedule 5 to the
Debtors (Scotland) Act 1987 (expenses of poinding and
sale), the sheriff officer’s fees, together with the outlays
necessarily incurred by him, in connection with the
execution of a summary warrant shall be chargeable
against the debtor.

(8) No fee shall be chargeable by the sheriff officer
against the debtor for collecting, and accounting to the
Commissioners for, sums paid to him by the debtor in
respect of the amount owing.

(9) The Commissioners may by regulations make
provision for anything which the Commissioners may do
under sub-paragraphs (5) to (8) above to be done by an
officer of the Commissioners holding such rank as the
regulations may specify.”’.

SCHEDULE 5 Section 74.

POINDINGS AND SALES IN PURSUANCE OF SUMMARY
WARRANTS

Articles exempt from poinding

1.—{1) The following articles belonging to a debtor shall be exempt
from poinding at the instance of a creditor in respect of a debt due to him
by the debtor—

(a) clothing reasonably required for the use of the debtor or any
member of his household;

(b) implements, tools of trade, books or other equipment
reasonably required for the use of the debtor or any member of
his household in the practice of the debtor’s or such member’s
profession, trade or business, not exceeding in aggregate value
£500 or such amount as may be prescribed in regulations made
by the Lord Advocate;

(c) medical aids or medical equipment reasonably required for the
use of the debtor or any member of his household;

(d) books or other articles reasonably required for the education or
training of the debtor or any member of his household not
exceeding in aggregate value £500 or such amount as may be
prescribed in regulations made by the Lord Advocate;

(e) toys for the use of any child who is a member of the debtor’s
household;
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(f) articles reasonably required for the care or upbringing of a child
who is a member of the debtor’s household.

(2) The following articles belonging to a debtor shall be exempt from
poinding if they are at the time of the poinding in a dwellinghouse and are

reasonably required for the use in the dwellinghouse of the person
residing there or a member of his household—

(a) beds or bedding;

(b) household linen;

(c) chairs or settees;

(d) tables;

(e) food;

(f) lights or light fittings;

(g) heating appliances;

(h) curtains;

(j) floor coverings;

(k) furniture, equipment or utensils used for cooking, storing or
eating food;

(1) refrigerators;

(m) articles used for cleaning, mending, or pressing clothes;

(n) articles used for cleaning the dwellinghouse;

(o) furniture used for storing—

(i) clothing, bedding or household linen;

(ii) articles used for cleaning the dwellinghouse; or

(iii) utensils used for cooking or eating food;

(p) articles used for safety in the dwellinghouse;

(q) tools used for maintenance or repair of the dwellinghouse or of
household articles.

(3) The Lord Advocatemay by regulations add to the list set out in sub-
paragraph (2) above, or delete or vary any of the items contained in that
list.

(4) If, on an application made within 14 days after the date of the
execution of the poinding—

(a) by the debtor or any person who owns a poinded article in
common with the debtor; or

(b) by any person in possession of a poinded article,

the sheriff is satisfied that the article is exempt from poinding under this
paragraph, he shallmake an order releasing the article from the poinding.
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Restrictions on time when poinding may be executed

2.—(1)No poinding shall be executed on Sunday, Christmas Day, New
Year’s Day, Good Friday or such other day as may be prescribed by Actof Sederunt.

(2) The execution of a poinding shall not—

(a) be commenced before 8 a.m. or after 8 p.m.; or

(b) be continued after 8 p.m.,
unless the sheriff officer has obtained prior authority from the sheriff for
such commencement or continuation; and any rule of law which prohibits
poindings outwith the hours of daylight shall cease to have effect.

Power ofentryfor execution ofpoinding

3.—{1) Subject to sub-paragraph (2) below, notwithstanding any
warrant authorising him to open shut and lockfast places, a sheriffofficer
shall not enter a dwellinghouse to execute a poinding if, at the time ofhis
intended entry, there appears to him to be nobody, or only children under
the age of 16 years, present there unless, at least 4 days before the date of
his intended entry, he has served notice on the debtor specifying that date.

(2) If it appears to the sheriff, on an application made to him by the
sheriff officer (which shall not require to be intimated to the debtor), that
the requirement of service under this paragraph would be likely to
prejudice the execution of the poinding hemay dispense with such service.

Value ofarticles which may be poinded andpresumption as to ownership

4.—{1) The sheriff officer shall be entitled to poind articles only to the
extent necessary to ensure that the sum recoverable and the likely
expenses chargeable against the debtor under paragraphs 25 to 34 below
would be realised if they were sold at the value fixed under paragraph 5(4)
below.

(2) In executing a poinding, a sheriff officer shall be entitled to proceed
on the assumption that any article in the possession of the debtor is owned
by him unless the sheriffofficer knows or ought to know that the contrary
is the case.

(3) The sheriff officer shall not be precluded from relying on the
assumption mentioned in sub-paragraph (2) above by reason only of one
or both of the following circumstances—

(a) that the article belongs to a class which is commonly held under
a hire, hire-purchase or conditional sale agreement or on some
other limited title of possession;

(b) that an assertion has been made that the article is not owned by
the debtor.

Poinding procedure

5.—(1) The procedure in a poinding shall be in accordance with this
paragraph and paragraph 6 below.
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Scu. 5 (2) Before executing the poinding, the sheriff officer shall—

(a) exhibit to any person present the summary warrant or, if the
warrant does not identify the debtor, a certified copy of the
warrant together with a statement certified by the creditor that
the summary warrant applies to the debtor;

(b) demand payment of the sum recoverable from the debtor, ifhe is
present, or any person present appearing to the sheriffofficer to
be authorised to act for the debtor; and

(c) make enquiry of any person present as to the ownership of the
articles proposed to be poinded, and in particular whether there
are any persons who own any articles in common with the
debtor.

(3) The sheriff officer shall be accompanied at the poinding by one
witness.

(4) The poinded articles shall be valued by the sheriff officer according
to the price which they would be likely to fetch if sold on the openmarket
unless he considers that the articles are such that a valuation by a

professional valuer or other suitably skilled person is advisable, in which
case he may arrange for sucha valuation.

(5) The sheriff officer shall prepare a schedule (referred to in this
Schedule as “the poinding schedule”), in the form prescribed by Act of
Sederunt, which shall specify—

(a) the identity of the creditor and of the debtor;

(b) the articles poinded, and their respective values;

(c) the sum recoverable; and

(d) the place where the poinding was executed.

(6) On completion of the valuation the sheriff officer shall—

(a) along with the witness sign the poinding schedule;

(b) deliver the poinding schedule to any person in possession of the
articles or—

(i) where the poinding was executed in a dwellinghouse
or other premises, leave it in the premises; or

(ii) in any other case, deliver it to premises occupied by
that person;

(c) if the person in possession of the articles is not the debtor and it is
reasonably practicable, serve a copy of it by post on the debtor;

(d) inform the debtor (if present) of his right to redeem poinded
articles under paragraph 6(4) below;

(e) inform any person present who owns any poinded article in
common with the debtor of his right to redeem poinded articles
under paragraph 22(2) and (3) below; and
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(f) inform the debtor (if present) and any person present who owns
any poinded article in common with the debtor, or who is in
possession of any poinded article, of his right to apply for an
order releasing articles from poinding under paragraph 1(4)
above or paragraph 7(1) or 22(3)(b) below.

(7) The sheriffofficer shall leave poinded articles at the place where they
were poinded, except that where that placeis not a dwellinghouse or other
premises, if he considersitnecessary for their security or the preservationof their value and thereis insufficient time to obtain an order under
paragraph 6(1)(a) below, he shall remove them at the creditor’s expense—

(a) to the nearest convenient premises belonging to the
debtor

or to
the person in possession of the articles; or

(b) if no such premises are available, to the nearest suitable secure
premises.

6.—(1) The sheriff, on an application by the creditor, the sheriffofficer
or the debtor intimated in accordance with sub-paragraph (2) below,may
at any time after the execution of a poinding make an order—

(a) for the security of any of the poinded articles; or

(b) in relation to any of the articles which are of a perishable nature
or which are likely to deteriorate substantially and rapidly in
condition or value, for their immediate disposal and, in the
event of their disposal by sale, for payment of the proceeds of
sale to the creditor or for consignation of the proceeds in court
until the diligence is completed or otherwise ceases to have
effect,

and a decision of the sheriffunder paragraph (b) above for the immediate
disposal of articles shall not be subject to appeal.

(2) An application for an order under sub-paragraph (1)(b) above—

(a) by the creditor or the sheriff officer, shall be intimated by him to
the debtor;

(b) by the debtor, shall be intimated to the creditor or the officer of
court,

at the time when it is made.

(3) It shall not be competent for a sheriffofficer in executing a poinding
to examine a person on oath as to the ownership of any article.

(4) Subject to sub-paragraph (1)(b) above, the debtor shall be entitled,
within 14 days after the date of execution of the poinding, to redeem any
poinded article at the value fixed under paragraph 5(4) above.

(5) The sheriff officer shall, on receiving payment from the debtor for
the redemption under sub-paragraph (4) above of a poinded article, grant
a receipt in the form prescribed by Act of Sederunt to the debtor; and the
receipt shall operate as a release of the article from the poinding.

(6) Subject to paragraph 13(2)(b) below, the revaluationin the same
poinding ofan article which has been valued under paragraph 5(4) above
shall not be competent.
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(7) A poinding shall be deemed to have been executed on the date when
the poinding schedule has been delivered, or left on the premises, in

pursuance of paragraph 5(6)(b) above.

(8) At any time before the execution of a poinding on behalf of a
creditor, a sheriff officer shall, if requested to do so by any other creditor
who has exhibited to him a summary warrant authorising the poinding of
articles belonging to the debtor, conjoin that creditor in the poinding.

Release ofpoinded article on ground ofundue harshness

7.{1) The sheriffmay, on an application made within 14 days after
the date of execution of a poinding by the debtor or any person in

possession of a poinded article, make an order releasing an article from
the poinding if it appears to the sheriff that its continued inclusion in the

poinding or its sale under the summary warrant would be unduly harsh in
the circumstances.

(2) Where the sheriff has made an order under subsection (1) above he

may, notwithstanding paragraph 9 below, on an application by the
creditor or by a sheriff officer on his behalf, authorise the poinding of
other articles belonging to the debtor on the same premises.

Invalidity, cessation and recall ofpoinding

8.—(1) If, at any time before the sale of the poinded articles, the sheriff
is satisfied that the poinding is invalid or has ceased to have effect he shall,
on his own initiative or on an application by the debtor, make an order
declaring the poinding to be void, and may make such consequential
order as appears to him to be necessary in the circumstances.

(2) Without prejudice to paragraph 1(4) above, it shall not be

competent for the sheriff tomake an order under sub-paragraph (1) above
on the ground that any poinded article is exempt from poinding under
that paragraph.

(3) At any time before intimation is given to the debtor under
paragraph 16 below of the date arranged for the removal of the poinded
articles for sale or, if the articles are to be sold in the premises where they
are situated, the date arranged for the sale, the sheriff may, on an
application by the debtor, recall a poinding on any of the following
grounds—

(a) that it would be unduly harsh in the circumstances for the
poinded articles to be sold under the summary warrant;

(b) that the aggregate of the values of the poinded articles fixed
under paragraph 5(4) above was substantially below the
aggregate of the prices which they would have been likely to
fetch if sold on the open market; or

(c) that the likely aggregate proceeds of sale of the poinded articles
would not exceed the expenses likely to be incurred in the taking
of further steps in the diligence, on the assumption that such
steps are unopposed.
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(4) The sheriff shall not grant an application on the ground mentioned
in sub-paragraph (3)(c) above if an order for further poinding of articles
belonging to the debtor has been authorised under paragraph 7(2) above
or paragraphs 12(6) or 13(2) below, or has become competent by reason
of paragraph 12(2), 21(4) or 22(5) below.

(5) The sheriff shall not make an order under sub-paragraph (1) above,
recall a poinding or refuse an application under this paragraph without
first giving the debtor and the creditor—

(a) an opportunity to make representations; and

(b) if either party wishes to be heard, an opportunity to be heard.

(6) The sheriff clerk shall intimate to the debtor any order made under
sub-paragraph (1) above by the sheriff on his own initiative.

Secondpoinding in same premises

9. Subject to paragraph 7(2) above and paragraphs 12(2) and (6), 13(2),
21(4) and 22(5) below, where articles are poinded in any premises
(whether or not the poinding is valid), another poinding in those premises
to enforce the same debt shall not be competent except in relation to
articles which have been brought on to the premises since the execution of
the first poinding.

Sist ofproceedings in poinding ofmobile homes

10.—(1) Where a caravan, houseboat or other moveable structure
which is the only or principal residence of the debtor or another person
has been poinded the sheriff, on an application by the debtor or that other
person made at any time after the execution of the poinding and before
intimation is given to the debtor under paragraph 16 below of the date
arranged for the removal of the poinded articles for sale or, if the articles
are to be sold in the premises where they are situated, the date arranged
for the sale, may order that for such period as he shall specify no further
steps shall be taken in the poinding.

(2) In calculating under paragraph 11(1) or (2) below the period during
which a poinding in respect ofwhich an order has been made under sub-
paragraph (1) above shall remain effective, there shall be disregarded the
period specified in the order.

Duration ofpoinding

11.—(1) Subject to sub-paragraphs (2), (3) and (5) below, a poinding
shall cease to have effect on the expiry of a period of one year after the
date of execution of the poinding.
(2) The sheriff, on an application by the creditor or by a sheriff officer

on his behalf made before the expiry of the period mentioned in sub-
paragraph (1) above, may extend that period—

(a) where he considers that, if the said period is extended, the debtor
is likely to comply with an agreement between the creditor and
the debtor for the payment of the sum recoverable by
instalments or otherwise; or
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(b) to enable further proceedings to be taken in the diligence where
the termination of the poinding would prejudice the creditor
and the creditor cannot be held responsible for the
circumstances giving rise to the need for the extension,

for such further period as he considers reasonable in the circumstances.

(3) The sheriff may grant further extensions under sub-paragraph (2)
above, on application being made to him before the expiry of the

previously extended period.

(4) The decision of the sheriff under sub-paragraph (2) above shall not
be subject to appeal, and shall be intimated to the debtor by the sheriff

clerk.

(5) Where, within the period mentioned in sub-paragraph (1) above or
within that period as extended under sub-paragraph (2) above, an

application is made under sub-paragraph (2) above, the poinding shall
continue to have effect until the disposal of the application.

Removal, damage or destruction ofpoinded articles

12._{1) The debtor or the person in possession ofpoinded articlesmay
move them to another location if—

(a) the creditor or a sheriff officer on behalf of the creditor has
consented in writing to their removal; or

(b) the sheriff, on an application by the debtor or the person in

possession, has authorised their removal.

(2)Where poinded articles have been removed under sub-paragraph (1)
above, a sheriffofficermay, under the same warrant to poind, again poind
any of the articles so removed and, notwithstanding paragraph 9 above,
any articles which were not so removed, whether or not they were

previously poinded; and, on the execution of any such further poinding,
the original poinding shall be deemed to have been abandoned.

(3) The removal, except in accordance with this Schedule, from any
premises of poinded articles by—

(a) the debtor; or

(b) any person, other than the creditor or a sheriff officer, who
knows that the articles have been poinded,

shall be a breach of the poinding and may be dealt with as a contempt of
court.

(4) Where articles have been removed from premises otherwise than in
accordance with this Schedule, the sheriff, on an application by the
creditor—

(a) may, subject to sub-paragraph (5) below, make an order
requiring the person in possession of the articles to restore them
to the premises from which they were removed within a period
specified in the order; and
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(b) if an order under paragraph (a) above is not complied with, and
it appears to the sheriff that the articles are likely to be found
in premises specified in the application, may grant a warrant to
sheriff officers—

(i) to search for the articles in those premises; and

(ii) to restore the articles to the premises from which
they were removed or tomake such other arrangements for
their security as the sheriffmay direct,

and such a warrant shall be authority to open shut and lockfast
places for the purpose of its execution.

(5) Where it appears to the sheriff, on an application made to him by
any person having an interest, that any article which has been removed
from premises otherwise than in accordance with this Schedule has been
acquired for value and without knowledge of the poinding, he shall— _

(a) refuse an order under sub-paragraph (4)(a) above relating to that
article;

(b) recall any such order which he has already made; and

(c) make an order releasing the article from the poinding.

(6) Where articles have been removed from premises otherwise than in
accordance with this Schedule in circumstances in which the debtor is at
fault the sheriff, on an application by the creditor or by a sheriffofficer on
his behalf, may, notwithstanding paragraph 9 above, authorise the
poinding of other articles belonging to the debtor in the same premises.

(7) The removal of poinded articles to another location shall not have
the effect of releasing the articles from the poinding.

13.—({1) The wilful damage or destruction of poinded articles by—

(a) the debtor; or

(b) any person, other than the creditor or a sheriff officer, who
knows that the articles have been poinded,

shall be a breach of the poinding and may be dealt with as a contempt of
court.

(2)Where poinded articles have been damaged or destroyed the sheriff,
on an application by the creditor or by the sheriff officer on his behalf,
may—

(a) where the debtor has been at fault, authorise the poinding of
other articles belonging to the debtor in the premises in which
the original poinding took place; and

(b) in any case, authorise the revaluation of any damaged article in
accordance with paragraph 5(4) above.

(3) Where a third party, knowing that an article has been poinded—

(a) wilfully damages or destroys it; or

(b) removes it from premises in breach of a poinding, and—

(i) it is damaged, destroyed, lost or stolen; or
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(ii) itis acquired from or through him by another person
without knowledge of the poinding and for value,

the sheriffmay order the third party to consign the summentioned in sub-
paragraph (4) below in court until the completion of the sale or until the
poinding otherwise ceases to have effect.

(4) The sum to be consigned in court under sub-paragraph (3) above
shall be—

(a) where the article has been damaged but not so damaged as to
make it worthless, a sum equal to the difference between the
value of the article fixed under paragraph 5(4) above and the
value of the article as so damaged;

(b) in any other case, a sum equal to the value fixed under that
paragraph.

(5) Any sum consigned in court under sub-paragraph (3) above shall,
on the completion of the sale or on the poinding otherwise ceasing to have
effect, be paid to the creditor to the extent necessary to meet the sum
recoverable, any surplus thereof being paid to the debtor.

Arrangementsfor sale

14.—({1) A sale in pursuance of a summary warrant shall be by public
auction.

(2) A sale in pursuance of a summary warrant shall not be held in a
dwellinghouse except with the consent in writing, in a form to be
prescribed by Act of Sederunt, of the occupier thereofand, if he is not the
occupier, of the debtor.

(3) Subject to sub-paragraph (4) below, the sale shall not be held in
premises (other than a dwellinghouse or an auction room) which are
occupied by a person other than the debtor or the creditor except with the
consent in writing, in a form to be prescribed by Act of Sederunt, of the
occupier thereof.

(4) Where the occupier of premises (other than a dwellinghouse or an
auction room) where poinded articles are situated does not give his
consent under sub-paragraph (3) above to the holding of the sale in those
premises, the sheriffmay, ifon an application by the creditor or the sheriff
officer he considers that it would be unduly costly to require the removal
of the poinded articles to other premises for sale, nevertheless order that
the sale shall be held in the premises where they are situated.

(5) The decision of the sheriffunder sub-paragraph (4) above shall not
be subject to appeal.

(6) In this paragraph “occupier”, in relation to premises where there
are 2 or more occupiers, means each of them.
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Release or redemption ofpoinded articles

15.—(1) Wherea sale ofpoinded articles is to be held in premises other
than where the poinded articles are situated, the sheriff officer may
remove to those premises only such poinded articles as, if sold at their
values fixed under paragraph 5(4) above, would realise in total the sum
recoverable and the likely expenses chargeable against the debtor under
paragraphs 25 to 34 below; and shall release the remaining poinded
articles from the poinding.

(2) Subject to paragraph 6(1) above, the debtormay, within 7 days after
the date when intimation is given to him under paragraph 16 below of the
date arranged for the removal of the poinded articles for sale or, if the
articles are to be sold in the premises where they are situated, the date
arranged for the sale, redeem any poinded article by paying to the officer
of court a sum equal to its value fixed under paragraph 5(4) above.

(3) The sheriffofficer shall, on receiving payment from the debtor under
sub-paragraph (2) above, grant a receipt in the form prescribed by Act of
Sederunt to the debtor; and the receipt shall operate as a release of the
article from the poinding.

(4) The creditor and the debtormay by agreement release articles from
the poinding.

Intimation andpublication ofsale

16.—(1) The sheriff officer who makes arrangements for the sale of the
poinded articles shall—

(a) as soon as is reasonably practicable intimate to the debtor and,
if the person in possession of the poinded articles is not the
debtor, to that person, the date and place arranged for the sale;
and

(b) where the sale is not to be held in the premises where the poinded
articles are situated, intimate to the debtor and, if he is not the
debtor, to the person in possession of the poinded articles, not
less than 14 days before the date arranged for the removal of the
poinded articles from those premises, the date arranged for the
removal.

(2) The sheriff officer shall, at the same time as he intimates the date
arranged for the sale under sub-paragraph (1) above, send such
particulars of the arrangements for the sale as are prescribed by Act of
Sederunt to the sheriff clerk of the sheriff court within whose jurisdiction
the articles were poinded; and the sheriff clerk shall arrange for those
particulars to be displayed on the walls of court.

(3) The sale shall be advertised by public notice.

(4) Where the sale is to be held in premises not belonging to the debtor,
the public notice under sub-paragraph (3) above shall not name him or
disclose that the articles for sale are poinded articles.

(5) Where the saleis to be heldin premises other than the debtor’s
premises or an auction room, any public notice of the sale shall state that
the articles to be sold do not belong to the occupier of the premises where
the sale is to be held.
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Alteration ofarrangementsfor sale

17.—(1) Subject to sub-paragraph (2) below and without prejudice to
sub-paragraph (5) below, after intimation has been given under
paragraph 16(1) above to the debtor of the date arranged for the sale or
for the removal for sale of the poinded articles from the premises where
they are situated, the creditor or sheriff officer shall not be entitled to
arrange a new date for the sale or for such removal.

(2) Where, for any reason for which neither the creditor nor the sheriff
officer is responsible, it is not possible for the sale or, as the case may be,
the removal for sale of the poinded articles from the premises where they
are situated, to take place on the date arranged for it, the creditor may
instruct the sheriff officer to arrange a new date in accordance with sub-
paragraph (3) below, and the sheriff officer shall intimate the new date to
the debtor and to any other person in possession of the poinded articles.

(3) The new date arranged under sub-paragraph (2) above shall not be
less than 7 days after the date of intimation under that sub-paragraph.

(4) Without prejudice to sub-paragraph (2) above, in order to enable
the sum recoverable to be paid by instalments or otherwise in accordance
with an agreement between the creditor and the debtor, the creditormay,
after intimation has been given under paragraph 16 above of the date
arranged for the sale, cancel the arrangements for the sale on not more
than 2 occasions.

(5) Where, following cancellation of the sale in pursuance of sub-
paragraph (4) above, the debtor is in breach of the agreement, the creditor
may instruct the sheriff officer to make arrangements for the sale of the
poinded articles at any time while they remain poinded.

The sale

18.—(1) In the sale there shall be no reserve price unless the creditor
chooses to have one and, if he does so choose, it shall not exceed the value
of the article fixed under paragraph 5(4) above.

(2) The value of a poinded article fixed under paragraph 5(4) above and
the reserve price, if any, fixed by the creditor under sub-paragraph (1)
above need not be disclosed to any person bidding for the article.

5
(3) In the sale any poinded article exposed for sale may be purchased

y¥—

(a) any creditor, including the creditor on whose behalf the poinding
was executed; or

(b) a person who owns the article in common with the debtor.

(4) Subject to sub-paragraph (5) below and without prejudice to the
rights ofany third party, where the sum recoverable has not been realised
by the sale, ownership of a poinded article which remains unsold after
being exposed for sale shall pass to the creditor.
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(5) Without prejudice to the rights of any third party, where the sale is
held in premises belonging to the debtor, the ownership of a poinded
article which has passed to the creditor under sub-paragraph (4) above
shall revert to the debtor unless the creditor uplifts the article by 8 p.m.
(or such other time as may be prescribed by Act of Sederunt)—

(a) if the premises are a dwellinghouse in which the debtor is
residing, on the day when the sale is completed;

(b) in any other case, on the third working day following that day,
and the sheriff officer may remain on or re-enter any premises (whether
open, shut or lockfast) for the purpose of enabling the creditor to uplift
any such article.

(6) For the purposes of sub-paragraph (5) above “working day” means
a day which is not—

Saturday;

Sunday;

Ist or 2nd January;
Good Friday;
Easter Monday;
25th or 26th December;

a public holiday in the area in which the premises are situated.

(7) Subject to sub-paragraph (8) below, where at the sale any article is
unsold or is sold at a price below the value fixed under paragraph 5(4)
above, the debtor shall be credited with an amount equal to that
valuation.

(8) Where—

(a) any damaged article has been revalued under paragraph 5(4)
above on the authority of the sheriffgiven under pargraph 13(2)
above;

(b) the damage was not caused by the fault of the debtor; and

(c) no order has been made under paragraph 13(3) above requiring
a third party to consign a sum in respect of the article, or such
an order has been made but has not been complied with,

the amount credited to the debtor under sub-paragraph (7) above shall be
an amount equal to the original valuation and not the revaluation
referred to in paragraph (a) above.

Disposal ofproceeds ofsale

19. The sheriff officer who arranges the sale shall dispose of the
proceeds of the sale—

(a) by paying to the creditor the proceeds so far as necessary to meet
the sum recoverable (subject to any agreement between the
sheriff officer and the creditor relating to the fees or outlays of
the officer of court); and
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Scu. 5 (b) by paying to the debtor any surplus remaining after the sum
recoverable has been paid or, if the debtor cannot be found, by
consigning such surplus in court.

Report ofsale

20.—(1) The sheriffofficer who arranged the sale shall! within a period
of 14 days after the date of completion of the sale send to the creditor a
report of the sale in the form prescribed by Act of Sederunt setting out—

(a) any articles which have been sold and the amount for which they
have been sold;

(b) any articles which remain unsold;

(c) the expenses of the diligence chargeable against the debtor;

(d) any surplus paid to the debtor; and

(e) any balance due by or to the debtor;

and the sheriff officer shall, within the same period, send a copy of the
report to the debtor.

(2) The report of sale shall be signed by the sheriff officer.

(3) The creditor and the debtormay have the report of sale taxed by the
auditor of court of the sheriff court within whose jurisdiction the articles
were poinded.

Articles belonging to thirdparties or in common ownership

21.—_{1) A sheriff officer may, at any time after the execution of a
poinding and before the sale of the poinded articles, release an article
from the poinding if—

(a) he is satisfied that the article belongs to a third party; and

(b) the debtor or other person in possession of the article does not
deny that it belongs to the third party.

(2) Where, on an application made to him bya third party, at any time
after the execution of a poinding and before the sale of the poinded
articles, the sheriff is satisfied that a poinded article belongs to that third
party, he shall make an order releasing it from the poinding.

(3) The making of an application under sub-paragraph (2) above shall- not prejudice the taking of any other proceedings by the third party for
the recovery of a poinded article belonging to him, and an order of the
sheriff under that sub-paragraph shall not be binding in any other
proceedings.

(4) Where an article has been released from a poinding under this
paragraph, a sheriff officer may, notwithstanding paragraph 9 above,
poind other articles belonging to the debtor in the same premises.

22.—({1) Articles which are owned in common by a debtor anda third
party may be poinded and disposed of in accordance with this Schedule
in satisfaction of the debts of that debtor.
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(2) Where, at any time after the execution ofa poinding and before the
sale of the poinded articles, a third party—

(a) claims that a poinded article is owned in common by the debtor
and himself; and

(b) pays to the sheriffofficer a sum equal to the value of the debtor’s
interest in the article,

the sheriff officer may, unless the debtor (or the person in possession of
the article, ifnot the debtor) denies the claim, release the article from the
poinding.

(3) If, on an application made bya third party, at any time after the
execution of a poinding and before the sale of the poinded articles, the
sheriff is satisfied that a poinded article is owned in common by the debtor
and that third party and either—

(a) the third party undertakes to pay to the sheriffofficer a sum equal
to the value of the debtor’s interest in the article; or

(b) the sheriff is satisfied that the continued poinding of that article
or its sale under summary warrant would be unduly harsh to the
third party in the circumstances,

he shall make an order releasing the article from the poinding.

(4) A release under sub-paragraph (2) above or where sub-paragraph
(3)(a) above applies shall not become effective until the granting by the
sheriff officer of a receipt for payment in accordance therewith, when the
debtor’s interest in the released article shall be transferred to the third
party.

(5) Where an article is released in pursuance of sub-paragraph (3)(b)
above from a poinding, a sheriff officermay, notwithstanding paragraph
9 above, poind other articles belonging to the debtor in the same premises.

(6) This sub-paragraph applies where, at any time after the execution
of a poinding, a third party claims that any of the poinded articles is
owned in common by the debtor and himselfbut does not seek release of

. the article from the poinding, and either—

(a) the claim is admitted by the creditor and the debtor; or

(b) the claim is not admitted by both the creditor and the debtor, but
the sheriff, on an application made to him, is satisfied that the
claim is valid.

(7)Where sub-paragraph (6) above applies, the creditor shall pay to the
third party—

(a) if the article is sold, the fraction of the proceeds of sale (or of the
value of that article fixed under paragraph 5(4) above,
whichever is the greater) which corresponds to the third party’s
interest in the article;

(b) ifownership of the article passes to the creditor in default ofsale,
the fraction of the value of the article fixed under paragraph 5(4)
above which corresponds to the third party’s interest in the
article.
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SCH. 5 Certain proceedings under this Schedule to postpone further steps in the
diligence

23.—{1) Where an application under any of the provisions of this
Schedule listed in sub-paragraph (2) below has been made—

(a) it shall be not be competent during a relevant period to remove
the poinded articles for sale or to hold a sale;

(b) a relevant period shall be disregarded in calculating the period
on the expiry ofwhich the poinding ceases to have effect under
paragraph 11 above.

(2) The provisions referred to in sub-paragraph (1) above are—

(a) paragraph 1(4), 7(1), 21(2) or 22(3) (release of poinded articles);

(b) paragraph 8(1) or (3) (invalidity, cessation or recall ofpoinding);

(c) paragraph 10(1) (sist of proceedings in poinding of mobile
homes);

(d) paragraph 12(4) (restoration of articles removed without
consent or authority);

(e) paragraph 12(5) (recall of order under paragraph 12(4)).

(3) In sub-paragraph (1) above “a relevant period” means—

(a) the period while the application is pending;

(b) where the application has been disposed of by the sheriff—

(i) the period during which an application for leave to
appeal may be made;

(ii) where an application for leave to appeal is made, the
period until leave has been refused or the application has
been abandoned;

(iii) where leave to appeal has been granted, the period
during which an appeal may be made; or

(iv) where an appeal against the decision is made, the
period until the matter has been finally determined or the
appeal has been abandoned.

Power to enter premises and open shut and lockfast places

24. A summary warrant shall contain a warrant authorising a sheriff
officer to enter premises in the occupancy of the debtor in order to execute
the poinding or the sale, or the removal and sale of the poinded articles
and, for any of those purposes, to open shut and lockfast places.

Expenses chargeable against the debtor

25.—(1) Subject to paragraphs 26 to 29 below, there shall be chargeable
against the debtor any expenses incurred—

(a) in serving a notice under paragraph 3 above before entering a
dwellinghouse for the purpose of executing a poinding;
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(b) in executing a poinding under paragraph 5 above;

(c) in granting a receipt under sub-paragraph (5) of paragraph 6
above for payment for redemption under sub-paragraph (4)
thereof;

(d) in granting a receipt under paragraph 15(3) above for payment
for the redemption of any poinded article;

(e) in making intimation, sending particulars of the arrangements
for the sale to the sheriff clerk and giving public notice under
paragraph 16 above;

(f) in removing any poinded articles for sale;

(g) in making arrangements for and conductinga sale;

(h) where the arrangements for a sale have been cancelled under
paragraph 17(4) above, in returning poinded articles to any
premises from which they have been removed for sale;

(j) in making a report of sale under paragraph 20 above;

(k) in granting a receipt under paragraph 22(4) above for payment
for the release from a poinding of any article which is owned in
common;

(1) in opening shut and lockfast places in the execution of the
diligence;

(m) by a solicitor in instructing a sheriff officer to take any of the
steps specified in this sub-paragraph.

(2) The Lord Advocate may by regulations add to, delete or vary any
of the steps specified in sub-paragraph (1) above.

26. Where arrangements for a sale are cancelled under sub-paragraph
(4) of paragraph 17 above, if new arrangements are made for the sale in
the circumstances mentioned in sub-paragraph (5) thereof, there shall be
chargeable against the debtor the expenses incurred in the making of the
new arrangements but not in themaking of the arrangements which have
been cancelled.

27. Subject to paragraph 28 below, where any such further poinding as
is mentioned in paragraph J2(2) above has been executed, there shall be
chargeable against the debtor the expenses incurred in that poinding but
not the expenses incurred in the original poinding.

28. Where any such further poinding as ismentioned in sub-paragraph
(2) of paragraph 12 above has been executed and—

(a) the creditor has, as a condition of his consenting to the removal
of the poinded articles under sub-paragraph (1)(a) of that
paragraph, required the debtor to undertake liability for the
expenses incurred in the original poinding; or

(b) the sheriff has, when authorising the removal of the poinded
articles under sub-paragraph (1)(b) of that paragraph, directed
that the debtor shall be liable for those expenses,

there shall be chargeable against the debtor the expenses incurred in both
poindings.
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29. Where a new date is arranged under paragraph 17(2) above for the
holding ofa sale or for the removal ofpoinded articles for sale, there shall
be chargeable against the debtor the expenses incurred in connection with
arranging the new date but not those incurred in connection with
arranging the original date.

Circumstances where liabilityfor expenses is at the discretion of the
sheriff

30. The liability for any expenses incurred by the creditor or the
debtor—

(a) in an application by the creditor or a sheriff officer to the sheriff
under any provision of this Schedule; or

(b) in implementing an order under—

(i) paragraph 6(1) above (order for security or
immediate disposal of poinded articles); or

(ii) paragraph 12(4) to (6) or 13 above (orders dealing
with unauthorised removal, damage or destruction of
poinded articles),

shall be as determined by the sheriff.

Calculation ofamount chargeable against debtor under theforegoing
provisions

31. Expenses awarded by the sheriff against the debtor in favour of the
creditor in a determination under paragraph 30 above in respect of an
application other than an application under paragraph 12(4) to (6) or 13
above shall be calculated, whether or not the application is opposed by
the debtor, as if it were unopposed, except that, if the debtor opposes the
application on grounds which appear to the sheriff to be frivolous, the
sheriffmay award an additional sum of expenses, not exceeding £25 or
such amount as may be prescribed in regulations made by the Lord
Advocate, against the debtor.

Circumstances where no expenses are due to or by eitherparty

32. Subject to paragraph 33 below, the debtor shall not be liable to the
creditor nor the creditor to the debtor for any expenses incurred by the
other party in connection with—

(a) an application by the debtor to the sheriffunder any provision of
this Schedule;

(b) any objections to such an application;

(c) a hearing held by virtue of paragraph 8(5) above.

33. If—

(a) an application mentioned in paragraph 32(a) above is frivolous;

(b) such an application is opposed on frivolous grounds; or
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(c) aparty requires a hearingmentioned in paragraph 32(c) above to
be held on frivolous grounds,

the sheriff may award a sum of expenses, not exceeding £25 or such
amount as may be prescribed in regulations made by the Lord Advocate,
against the party acting frivolously in favour of the other party.

Supplementary

34. Any expenses chargeable against the debtor by virtue of any
provision of this Schedule shall be recoverable out of the proceeds of sale.

35. In this Schedule—

“‘creditor’”” means—

(a) for the purposes of section 247 of the Local
Government (Scotland) Act 1947, a rating authority;

(b) for the purposes of section 63 of the Taxes
Management Act 1970, any collector of taxes;

(c) for the purposes of paragraph 3 of Schedule | to the
Car Tax Act 1983 and paragraph 6 of Schedule 7 to the
Value Added Tax Act 1983, the Commisioners ofCustoms
and Excise;

“dwellinghouse” includes a caravan, a houseboat and any structure
adapted for use as a residence;

“the poinding schedule” means the schedule provided for in
paragraph 5(5) above;

“the sum recoverable’—
(a) for the purposes of the said section 247, includes the

surcharge recoverable thereunder but excludes interest;

(b) for the purposes of the said section 63, includes
interest.

SCHEDULE 6

MINOR AND CONSEQUENTIAL AMENDMENTS

General amendment

1. Any reference in any enactment to an order being enforceable in like
manner as a recorded decree arbitral shall be construed as a reference to
such an order being enforceable in like manner as an extract registered
decree arbitral bearing a warrant for execution issued by the sheriff court
of any sheriffdom in Scotland.
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Specific amendments

The Bank Notes (Scotland) Act 1765 (c. 49.)

2. In section 4 (summary execution on banker’s notes), for the words
from “letters of horning”’ to “‘the other” there shall be substituted the
word “the”.

The Debtors (Scotland) Act 1838 (c. 114.)

3. At the end of section 22 (arrestment to prescribe in three years), there
shall be added the following subsections—

‘*(2) In the case of an arrestment which—

(a) secures a debt which is subject to a time to pay
direction or a time to pay order; or

(b) is subject to an interim order under section 6(3)
of the Debtors (Scotland) Act 1987 (order
pending disposal of application for time to pay
order),

there shall be disregarded, in computing the period at the
end ofwhich the arrestment prescribes, the period during
which the time to pay direction, time to pay order or
interim order is in effect.

(3) Nothing in this section shall apply to an earnings
arrestment, a current maintenance arrestment or a
conjoined arrestment order.”’.

The Harbours, Docks, and Piers Clauses Act 1847 (c. 27.)

4. In section 57 (unserviceable vessels to be altogether removed from
harbour), for the word “poinding” there shall be substituted the word
“arrestment”’.

‘The Lyon King of Arms Act 1867 (c.17)

5. In section 2 (admittance to office of messengers-at-arms), for the
words “according to the present law and practice” there shall be
substituted the words ‘in accordance with Part V of the Debtors
(Scotland) Act 1987 and any Act of Sederunt made thereunder’’.

The Court ofSession Act 1868 (c. 100)

6. At the end of section 14 (induciae of summonses and other writs
passing the signet), there shall be added the following subsection—

**(2) Nothing in this section shall apply to a charge for
payment.”’.
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The Titles to Land Consolidation (Scotland) Act 1868 (c. 101)

7. In section 138 (import ofshort clauses ofconsent to registration), for
the words from “letters of horning” to the end there shall be substituted
the words “, upon the issue of an extract containing a warrant for
execution, all lawful execution shall pass thereon”’.

The Debtors (Scotland) Act 1880 (c. 34)

8. In section 4 (abolition of imprisonment for debt, with certain
exceptions), for paragraph | there shall be substituted the following
paragraph—

“1, Fines imposed for contempt of court or under
section 91 of the Court of Session Act 1868.”’.

The Sea Fisheries Act 1883 (c. 22.)

9. In section 20(2) (masters of boats liable to fines imposed), for the
word “poinding”’ there shall be substituted the word ‘“‘arrestment”’.

The Merchant Shipping Act 1894 (c. 60.)

10. In section 693 (sums ordered to be leviable by poinding and sale of
ship), for the word ‘“‘poinding” there shall be substituted the word
“arrestment”’.

The Execution ofDiligence (Scotland) Act 1926 (c. 16)

11. In section 1 (sheriff officer to have the powers of a messenger-at-
arms in certain places), for the word “county” in both places where it
occurs there shall be substituted the words “sheriff court district”’.

12. In section 2(1)(b) (execution of arrestment or charge by registered
letter in certain cases), for the word “county” there shall be substituted
the words “‘sheriff court district’’.

The Sea Fisheries Act 1968 (c. 77.)

13. In section 12(2)(a) (recovery of fines imposed on master, etc. or
crew), for the word “poinding” there shall be substituted the word
“arrestment”’.

The Prevention ofOil Pollution Act 1971 (c. 60.)

14. In section 20(1) (enforcement and application of fines), for theword
““poinding”’ there shall be substituted the word ‘‘arrestment”’.
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ScH. 6 The Town and Country Planning (Scotland) Act 1972 (c. 52)

15. In section 267(8) (local inquiries), for the words “‘a recorded decree
arbitral” there shall be substituted the words “‘an extract registered decree
arbitral bearing a warrant for execution issued by the sheriff court of any
sheriffdom in Scotland”. ’

The Consumer Credit Act 1974 (c. 69)

16. After section 93 there shall be inserted the following section—

“Summary 93A. Summary diligence shall not be competent in
diligence not Scotland to enforce payment of a debt due under a
competentin regulated agreement or under any security related
Scotland. thereto ”

17. In section 129 (time orders}—

(a) at the beginning of subsection (1) there shall be added the words
“Subject to subsection (3) below,”;

(b) at the end there shall be added the following subsection—

**(3) Where in Scotland a time to pay direction or a time
to pay order has been made in relation to a debt, it shall
not thereafter be competent to make a time order in
relation to the same debt.”’.

The Criminal Procedure (Scotland) Act 1975 (c. 21)

18. In section 411 (recovery by civil diligence), in subsection (1) for the
words from ‘the words” to “14 days” there shall be substituted the words
“a warrant for civil diligence in a form prescribed by Act of Adjournal
which shall have the effect of authorising—

(a) the charging of the person who has been fined to pay the fine
within the period specified in the charge and, in the event of
failure to make such payment within that period, the execution
ofan earnings arrestment and the poinding ofarticles belonging
to him and, if necessary for the purpose of executing the
poinding, the opening of shut and lockfast places;

(b) an arrestment other than anarrestment ofearnings in the hands
of his employer;”’.

The Crofting Reform (Scotland) Act 1976 (c. 21)

19. In section 17(1) (extension ofpowers of Land Court), for the words
from “as if” to “to be enforced” there shall be substituted the words “in
like manner as an extract registered decree arbitral bearing a warrant for
execution issued by the sheriff court of any sheriffdom in Scotland”.
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The Patents Act 1977 (c. 37)

20. In section 93(b) and 107(3) (orders for expenses), for the words “a
recorded decree arbitral” there shall be substituted the words ‘“‘an extract
registered decree arbitral bearing a warrant for execution issued by the
sheriff court of any sheriffdom in Scotland.”’.

The Customs and Excise Management Act 1979 (c. 2)

21. In section 117 (execution and diligence against revenue traders), for
subsection (9) there shall be substituted the following subsections—

(9) This section shall apply to Scotland subject to the
following modifications—

(a) in subsection (3) for the words from “issue” to
the end there shall be substituted the words
“granting of a warrant for the recovery of asum

owing by the revenue trader, those goods shall
not be liable to be taken in execution under this
section.”’;

(b) in subsection (4) for the word “seized” in both
places where it occurs there shall be substituted
the words “‘taken in execution”;

(c) subsection (10) below shall apply in place of
subsection (5);

(d) in subsection (6) for the word ‘‘distrained”’ in
both places where it occurs there shall be
substituted the words “‘taken into possession”;

(e) in subsection (7) for the words “of the distress
and sale” there shall be substituted the words
“incurred in the taking into possession and sale
of the things under that subsection”;

(f) in subsection (7A) for the words “distress is
levied’’ there shall be substituted the words
“things are taken into possession” and for the
word “distress” where second occurring there
shall be substituted the words “taking into
possession”.

(10) The sheriff, on an application by the proper officer
accompanied bya certificate by him that relevant excise
duty payable by a revenue trader remains unpaid after the
time within which it is payable, may grant a warrant
authorising a sheriff officer—

(a) to take into possession, by force if necessary,
anything liable to be taken in execution under
this section and for that purpose to open shut
and lockfast places; and

(b) to sell anything so taken into possession by
public auction after giving 6 days notice of the
sale.”’.
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Scu. 6 The Education (Scotland) Act 1980 (c. 44)

22. In paragraph 8 of Schedule | (local inquiries), for the words “‘a
recorded decree arbitral” there shall be substituted the words “an extract
registered decree arbitral bearing a warrant for execution issued by the
sheriff court of any sheriffdom in Scotland.”.

The Betting and Gaming Duties Act 1981 (c. 63)

23. Section 29 (recovery of duty in Scotland), shall have effect subject
to the following modifications—

(a) for subsection (1) there shall be substituted the following
subsection—

““(1) The sheriff, on an application by the proper officer
accompanied by a certificate by him that a person, on
written demand by the proper officer, has refused or
neglected to pay any amount recoverable from him by
way of general betting duty or bingo duty or by virtue of
section 12(1) or 14 above or ofSchedule 2 to this Act,may
grant a warrant authorising a sheriff officer—

(a) to take into possession, by force ifnecessary, any
of that person’s corporeal moveables which
would not be exempted from poinding and for
that purpose to open shut and lockfast places;
and

(b) to sell anything so taken into possession by
public auction after giving 6 days’ notice of the
sale.”’;

(b) in subsection (2) for the word “poinded” in both places where it
occurs there shall be substituted the words “‘taken into
possession”;

(c) in subsection (3)}—

(i) for the words “of the poinding and” there shall be
substituted the words “incurred in taking into possession
the corporeal moveables and their”;

(ii) in paragraph (a) for the word “‘poinded” there shall
be substituted the words “‘taken into possession”;

(iii) in paragraph (b) for the word “poinded” there shall
be substituted the words “when they were taken into
possession by the sheriff officer”’;

(d) in subsection (4) for the words “‘poinded” and ‘“‘poinding”’ there
shall be substituted respectively the words “taken into
possession” and ‘taking into possession the corporeal
moveables”’.

The British Fishing Boats Act 1983 (c. 8.)

24. In section 5(2)(a) (recovery of fines), for the word “‘poinding”’ there
shall be substituted the word “arrestment”’.
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The Inshore Fishing (Scotland) Act 1984 (c. 26.)

25. In section 8(2)(a) (recovery of fines), for the word “poinding” there
shall be substituted the word “‘arrestment’’.

The Rent (Scotland) Act 1984 (c. 58.)

26. For section 110 (restriction on diligence), there shall be substituted
the following section—

“Restriction on 110. At any stage before the grant of a warrant of sale
sequestration for in an action of sequestration for payment, or in security,
rent. of rent of any dwelling-house let on a protected tenancy

or subject to a statutory tenancy, the sheriffmay sist the
proceedings or adjourn them for such period or periods as
he thinks fit, in order to enable the tenant to pay the rent
in such manner as the sheriffmay determine (whether by
instalments or otherwise).’’.

The Bankruptcy (Scotland) Act 1985 (c. 66)

27. In section 37 (effect of sequestration on diligence), after subsection
(5) there shall be inserted the following subsection—

“(SA) Nothing in subsection (4) or (5) above shall
apply to an earnings arrestment, a current maintenance
arrestment or a conjoined arrestment order.”’.

28. In paragraph 24 of Schedule 7 (arrestments and poindings)—

(a) in sub-paragraph (3) after the words ‘‘a sale’’ there shall be
inserted the words “‘or receives payment in respect of a poinded
article upon its redemption”;

(b) at the end there shall be added the following sub-paragraph—

“(8) Nothing in this paragraph shall apply to an
earnings arrestment, a current maintenance arrestment
or a conjoined arrestment order.”’.

SCHEDULE 7

TRANSITIONAL PROVISIONS

1. Notwithstanding the repeal by this Act of subsection (4) of section
36 of the Sheriff Courts (Scotland) Act 1971—

(a) any direction made under that subsection which is in force
immediately before the commencement of that repeal shall
continue in force; and

(b) any summary cause action for payment which is pending
immediately before such commencement shall proceed and be
disposed of,

as if this Act had not been passed.
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2. The sheriffmay refuse tomake a time to pay order if, on an objection
being duly made in pursuance of section 6(6)(a) of this Act, he is satisfied
that a direction has been made under section 36(4) of the said Act of 1971
whereby the debt concerned was payable by instalments, but the right to
pay by instalments has ceased by reason of failure to pay an instalment.

3. Without prejudice to paragraphs 4
to

6
of this Schedule, a warrant

issued before the commencement of Part VI of this Act, for the
enforcement by diligence of an obligation to pay money, contained in an
extract of a decree of the Court of Session or the sheriff court or of a
document which has been registered in the Books ofCouncil and Session
or in sheriff court books shall be treated as if it were a warrant contained
in such a decree granted after the commencement of that Part.

4. Nothing in Part II of this Act shall affect a poinding which is in effect
immediately before the commencement of that Part; and further
proceedings in such a poinding and in any warrant sale to follow thereon
shall be in accordance with the law in force immediately before such
commencement.

5. Nothing in this Act shall affect an arrestment ofearnings in the hands
of an employer which has been executed before the commencement of
Part III of this Act nor preclude the bringing of an action of farthcoming
in pursuance of such an arrestment or the granting ofa decree in any such
action.

6. Where an arrestment of a debtor’s earnings in the hands of an
employer which has been executed before the commencement of Part III
of this Act has effect in relation to earnings payable on the first pay-day
occurring after such commencement, the execution of an earnings
arrestment or a currentmaintenance arrestment against earnings payable

to
the debtor by the employer shall not be competent until after that pay-

ay.

7.—(1) Subject to sub-paragraph (2) below, a summary warrant
granted before the commencement of Schedules 4 and 5 to this Act under
or by virtue ofany of the enactments to which this paragraph applies shall
be deemed to authorise only the following diligences—

(a) a poinding and sale in accordance with the said Schedule 5;

(b) an earnings arrestment; and

(c) an arrestment other than an arrestment of the debtor’s earnings
in the hands of his employer.

(2) If at the commencement of those Schedules diligence executed in
pursuance of a warrant referred to in sub-paragraph (1) above is in effect,
that diligence shall proceed as if this Act had not been passed.

(3) This paragraph applies to the following enactments—

(a) section 247 of the Local Government (Scotland) Act 1947;

(b) section 63 of the Taxes Management Act 1970;

(c) section 33 of the Finance Act 1972;

(d) paragraph 16(2) of Schedule 7 to the Finance Act 1972;

(e) paragraph 3 of Schedule | to the Car Tax Act 1983;

(f) paragraph 6 of Schedule 7 to the Value Added Tax Act 1983.
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8.—(1) Where before the commencement of paragraphs 21 and 23 of
Schedule 6 to this Act—

(a) a warrant has been granted under any ofthe enactments to which
this paragraph applies; and

(b) no diligence has been executed in pursuance of the warrant,
the warrant shall cease to have effect.

(2) Where before the commencement of the said paragraphs 21 and
23—

(a) a warrant has been granted under any of the enactments towhich
this paragraph applies; and

(b) diligence has been executed in pursuance of the warrant,
the diligence shall proceed as if this Act had not been passed.

(3) This paragraph applies to the following enactments—

(a) section 253 of the Customs and Excise Act 1952;

(b) paragraph 10 of Schedule 2 to the Betting and Gaming Duties
Act 1972;

(c) section 117 of the Customs and Excise Management Act 1979;

(d) section 29 of the Betting and Gaming Duties Act 1981.

9.—{1) The provisions of this Act relating to the liability for the
expenses of a diligence shall not apply in relation to a diligence to which
this paragraph applies.

(2) Section 93(1) or (2) of this Act shall not prevent a creditor taking
proceedings in court to recover any expenses of a diligence to which this
paragraph applies which are chargeable against the debtor.

(3) Notwithstanding section 95 of this Act, a diligence to which this
paragraph applies shall cease to have effect on payment or tender of the
sum due under the decree or other document.

(4) This paragraph applies to the following diligences—

(a) a poinding and sale;

(b) an arrestment and action of furthcoming or sale;
in effect at the commencement of sections 93 and 95 of this Act.

10. Until the commencement of the repeal of the Supplementary
Benefits Act 1976 by Schedule 11 to the Social Security Act 1986 the said
Act of 1976 shall have effect as if there were inserted after section 18 of
that Act the new section set out in section 68 of this Act with the following
modifications—

(a) for “‘25A”’ there shall be substituted “18A”; and
(b) for references to income support there shall be substituted

references to supplementary benefit.
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Section 108. SCHEDULE 8

REPEALS

Chapter Short title Extent of repeal

1503 c. 45. The Diligence Act 1503. The whole Act.
1579 c. 13. The Registration Act 1579. The whole Act.
1579 c. 45. The Hornings Act 1579. The whole Act.
1581 c. 26. The Convention of Burghs Act | The whole Act.

1581.

1584 c. 15. The Execution of Decrees Act | The whole Act.
1584.

1587 c. 30. The Officers of Arms Act 1587. | The whole Act.
1592 c. 29. The Lyon King of Arms Act | In section (3) the words ‘‘mes-

1592. singeris and”, the words
“and messingeris” and the
words from “With power” to
the end.

In section (5) the words “and
incarceratioun” and the
words from “vnder the pane”
to the end.

1593 c. 34. The Hornings Act 1593. The whole Act.
1600 c. 22. The Hornings Act 1600. The whole Act.
1607 c. 13. The Convention of Burghs Act | The whole Act.

1607.
1621 c. 20. The Hornings Act 1621. The whole Act.
1661 c. 218. The Poinding Act 1661. The whole Act.
1669 c. 5. The Poinding Act 1669. The whole Act.
1669 c. 95. The Lyon King of Arms Act | The words from “the fourtie

1669. sext” to “Together also
with”.

1672 c. 47. The Lyon King of Arms Act | The words from “are judges” to
1672. “office and”.

1681 c. 5. The Subscription of Deeds Act | The word “hornings”.
1681.

1681 c. 86. The Bills of Exchange Act 1681. | The words from “Letters of
horning” to “and other”.

20 Geo. 2 c. 43. The Heritable Jurisdictions | Section 28.
(Scotland) Act 1746.

20 Geo. 2 c. 50. The Tenures Abolition Act | Sections 12 and 13.
1746.

§ Geo. 3c. 49. The Bank Notes (Scotland) Act | In section 6 the words from
1765. “issuing” to ‘‘all other’.

12 Geo. 3c. 72. The Bills of Exchange (Scot- | In section 42 the words “by

1 & 2 Vict. c. 114.

9 & 10 Vict. c. 67.

land) Act 1772.

The Debtors (Scotland) Act
1838.

The Citations (Scotland) Act
1846.

horning or other diligence”.
In section 43 the words “by
horning or other diligence’’.

Sections 2 to 15.
Sections 23 to 31.
In section 32 the words “except-
ing in the case of poindings”.

Section 35.
All the Schedules.
In section | the words “except-
ing only in cases of poinding
as aforesaid”’.
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Chapter Short title Extent of repeal

19 & 20 Vict. c. 56.

19 & 20 Vict. c. 91.

33 & 34 Vict. c. 63.

43 & 44 Vict. c. 34.

45 & 46 Vict. c. 42.

55 & 56 Vict. c. 17.

10& 11 Geo. 6c.
43.

10& 11 Geo. 6c.
44

8 & 9 Eliz. 2c. 21.

1966 c. 19.

1968 c. 49.

1970 c. 36.

1971 c. 58.

1973 c. 22.

1979 c. 39.

1979 ¢. 54,
1984 c. 43.

The Exchequer Court (Scot-
land) Act 1856.

The Debts Securities (Scotland)
Act 1856.

The Wages Arrestment Limi-
tation (Scotland) Act 1870.

The Debtors (Scotland) Act
1880.

The Civil Imprisonment (Scot-
land) Act 1882.

The Sheriff Courts (Scotland)
Extracts Act 1892.

The Local Government (Scot-
land) Act 1947.

The Crown Proceedings Act
1947,

The Wages Arrestment Limi-
tation Amendment (Scot-
land) Act 1960.

The Law Reform (Mis-
cellaneous Provisions) (Scot-
land) Act 1966.

The Social Work (Scotland)
Act 1968.

The Merchant Shipping Act
1970.

The Sheriff Courts (Scotland)
Act 197].

The Law Reform (Diligence)
(Scotland) Act 1973.

The Merchant Shipping Act
1979.

The Sale ofGoods Act 1979.
The Finance Act 1984.

In section 28 the words from
“except that” to the end.

Sections 29 to 34.
Section 36.
Section 42.
Schedules G to K.
In section 6 the words “of
hornings”.

The whole Act.

In section 4, the proviso, the
words from ‘‘a warrant” to
“or under” and the words
“or obligation”.

Section 5.

Section 7(6).

Sections 248 and 249.
In section 250, the words from
“together with” to “goods
and effects’ where second
occurring.

Sections 251 and 252.
In section 46, proviso (a).

The whole Act.

Sections 2 and 3.

In section 80, subsections (2)
and (3).

In section 11(1)(a), the words
“or arrestment”’.

Section 36(4).

The whole Act.

In section 39, subsection (2) and
in subsection (3) the words
“or arrestment’ and the
words from “and, as” to the
end.

Section 40.
Section 16.

405

Scu. 8


