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Social Security Act 1986

1986 CHAPTER 50

PART V

MATERNITY PAY ETC

46 Statutory maternity pay-entitlement and liability to pay

(1) Subject to the following provisions of this Act, where a woman who is or has been
an employee satisfies the conditions set out in this section, she shall be entitled to
payments to be known as " statutory maternity pay ".

(2) The conditions mentioned in subsection (1) above are—

(a)

(b)

(©)

that she has been in employed earner's employment with an employer for a
continuous period of at least 26 weeks ending with the week immediately
preceding the 14th week before the expected week of confinement but
has ceased to work for him, wholly or partly because of pregnancy or
confinement;

that her normal weekly earnings for the period of 8 weeks ending with
the week immediately preceding the 14th week before the expected week
of confinement are not less than the lower earnings limit in force under
section 4(1)(a) of the Social Security Act 1975 immediately before the
commencement of the 14th week before the expected week of confinement;
and

that she has become pregnant and has reached, or been confined before

reaching, the commencement of the 11th week before the expected week of
confinement.

(3) The liability to make payments of statutory maternity pay to a woman is a liability
of any person of whom she has been an employee as mentioned in subsection (2)(a)

above.

(4) Except in such cases as may be prescribed, a woman shall be entitled to payments of
statutory maternity pay only if—
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(a)

(b)

she gives the person who will be liable to pay it notice that she is going to
be absent from work with him, wholly or partly because of pregnancy or
confinement; and

the notice is given at least 21 days before her absence from work is due
to begin or, if that is not reasonably practicable, as soon as is reasonably
practicable.

(5) The notice shall be in writing if the person who is liable to pay the woman statutory
maternity pay so requests.

(6) Any agreement shall be void to the extent that it purports—

(a)
(b)

to exclude, limit or otherwise modify any provision of this Part of this Act; or
to require an employee or former employee to contribute (whether directly or
indirectly) towards any costs incurred by her employer or former employer
under this Part of this Act;

but section 23 A of the Social Security and Housing Benefits Act 1982 shall have effect
in relation to paragraph (a) above as it has effect in relation to section 1(2)(a) of that
Act but as if the reference to statutory sick pay were a reference to statutory maternity

pay.

(7) Regulations shall make provision as to a former employer's liability to pay statutory
maternity pay to a woman in any case where the former employer's contract of service
with her has been brought to an end by the former employer solely, or mainly, for the
purpose of avoiding liability for statutory maternity pay.

(8) The Secretary of State may by regulations—

(a)

(b)

(©)
(d)

(e)

®

(@

specify circumstances in which, notwithstanding the foregoing provisions of
this section, there is to be no liability to pay statutory maternity pay in respect
of a week;
specify circumstances in which, notwithstanding the foregoing provisions of
this section, the liability to make payments of statutory maternity pay is to be
a liability of his;
specify in what circumstances employment is to be treated as continuous for
the purposes of this Part of this Act;
provide that a woman is to be treated as being employed for a continuous
period of at least 26 weeks where—
(i) she has been employed by the same employer for at least 26 weeks
under 2 or more separate contracts of service; and

(i1) those contracts were not continuous;
provide that subsection (2)(a) or (b) above or both shall have effect subject
to prescribed modifications—

(1) where a woman has been dismissed from her employment;
(i1) where a woman is confined before the beginning of the 14th week
before the expected week of confinement; and

(iii) in such other cases as may be prescribed;
provide for amounts earned by a woman under separate contracts of service
with the same employer to be aggregated for the purposes of this Part of this
Act; and
provide that the amount of a woman's earnings for any period, or the amount
of her earnings to be treated as comprised in any payment made to her or for
her benefit, shall be calculated or estimated in such manner and on such basis
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as may be prescribed and that for that purpose payments of a particular class or
description made or falling to be made to or by a woman shall, to such extent
as may be prescribed, be disregarded or, as the case may be, be deducted from
the amount of her earnings.

The maternity pay period

(1) Subject to the provisions of this Part of this Act, statutory maternity pay shall be
payable in respect of each week during a prescribed period (" the maternity pay period
") of a duration not exceeding 18 weeks.

(2) Subject to subsections (3) and (7) below, the first week of the maternity pay period
shall be the 11th week before the expected week of confinement.

(3) Cases may be prescribed in which the first week of the period is to be a prescribed
week later than the 11th week before the expected week of confinement, but not later
than the 6th week before the expected week of confinement.

(4) Statutory maternity pay shall not be payable to a woman by a person in respect of any
week during any part of which she works under a contract of service with him.

(5) It is immaterial for the purposes of subsection (4) above whether the work referred to
in that paragraph is work under a contract of service which existed immediately before
the maternity pay period or a contract of service which did not so exist.

(6) Except in such cases as may be prescribed, statutory maternity pay shall not be payable
to a woman in respect of any week after she has been confined and during any part of
which she works for any employer who is not liable to pay her statutory maternity pay.

(7) Regulations may provide that this section shall have effect subject to prescribed
modifications in relation—
(a) to cases in which a woman has been confined before the 11th week before the
expected week of confinement ; and

(b) to cases in which—
(i) a woman is confined between the 11th and 6th weeks before the
expected week of confinement; and
(i1) the maternity pay period has not then commenced for her.

Rates of payment

(1) There shall be two rates of statutory maternity pay, in this Act referred to as " the
higher rate " and " the lower rate ".

(2) The higher rate is a weekly rate equivalent to nine-tenths of a woman's normal weekly
earnings for the period of 8 weeks immediately preceding the 14th week before the
expected week of confinement.

(3) The lower rate is such weekly rate as may be prescribed.

(4) Subject to the following provisions of this section, statutory maternity pay shall be
payable at the higher rate to a woman who for a continuous period, of at least 2 years
ending with the week immediately preceding the 14th week before the expected week
of confinement has been an employee in employed earner's employment of any person
liable to pay it to her, and shall be so paid by any such person in respect of the first
6 weeks in respect of which it is payable.
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(5) Statutory maternity pay shall not be payable at the higher rate to a woman whose
relations with the person liable to pay it are or were governed by a contract of service
which normally involves or involved employment for less than 16 hours weekly unless
during a continuous period of at least 5 years ending with the week immediately
preceding the 14th week before the expected week of confinement her contract of
service normally involved employment for 8 hours or more weekly.

(6) The Secretary of State may by regulations make provision as to when a contract of
service is to be treated for the purposes of subsection (5) above as normally involving
or having involved employment—

(a) for less than 16 hours weekly; or
(b) for 8 hours or more weekly,

or as not normally involving or having involved such employment.

(7) Statutory maternity pay shall be payable to a woman at the lower rate if she is entitled
to statutory maternity pay but is not entitled to payment at the higher rate.

(8) If a woman is entitled to statutory maternity pay at the higher rate, she shall be entitled
to it at the lower rate in respect of the portion of the maternity pay period after the end
of the 6 week period mentioned in subsection (4) above.

Further provisions relating to statutory maternity pay etc.
(1) Part I of Schedule 4 to this Act shall have effect for supplementing this Part of this Act.

(2) The Social Security Act 1975 shall have effect subject to the amendments set out in
Part II of that Schedule.

(3) Part III of that Schedule shall have effect in relation to maternity pay under the
Employment Protection (Consolidation) Act 1978 and to the Maternity Pay Fund.

Interpretation of Part V

(1) In this Part of this Act (including Schedule 4 to this Act)—

" confinement" means labour resulting in the issue of a living child, or
labour after 28 weeks of pregnancy resulting in the issue of a child whether
alive or dead, and " confined " shall be construed accordingly; and where a
woman's labour begun on one day results in the issue of a child on another
day she shall be taken to be confined on the day of the issue of the child or, if
labour results in the issue of twins or a greater number of children, she shall
be taken to be confined on the day of the issue of the last of them ;

" dismissed " is to be construed in accordance with section 55(2) to (7) of
the Employment Protection (Consolidation) Act 1978 ;
" employee " means a woman who is—

(a) gainfully employed in Great Britain either under a contract of service or
in an office (including elective office) with emoluments chargeable to
income tax under Schedule E ; and

(b) over the age of 16 ;

but subject to regulations which may provide for cases where any such woman
is not to be treated as an employee for the purposes of this Part of this Act and
for cases where a woman who would not otherwise be an employee for those
purposes is to be treated as an employee for those purposes;



Social Security Act 1986 (c. 50) 5
PART V — Maternity Pay Etc
Document Generated: 2023-04-25

Status: This is the original version (as it was originally enacted).

" employer ", in relation to a woman who is an employee and a contract
of service of hers, means a person who under section 4 of the Social Security
Act 1975 is, or but for subsection (2)(b) of that section would be, liable to pay
secondary Class 1 contributions in relation to any of her earnings (within the
meaning of that Act) under the contract;

" maternity pay period " has the meaning assigned to it by section 47(1)
above;

" week " means a period of 7 days beginning with midnight between
Saturday and Sunday or such other period as may be prescribed in relation to
any particular case or class of cases.

(2) Without prejudice to any other power to make regulations under this Part of this Act,
regulations may specify cases in which, for the purposes of this Part of this Act or of
such provisions of this Part of this Act as may be prescribed—

(a) two or more employers are to be treated as one;

(b) two or more contracts of service in respect of which the same woman is an
employee are to be treated as one.

(3) For the purposes of this Part of this Act a woman's normal weekly earnings shall,
subject to subsection (5) below, be taken to be the average weekly earnings which in
the relevant period have been paid to her or paid for her benefit under the contract of
service with the employer in question.

(4) For the purposes of subsection (3) above " earnings " and " relevant period " shall have
the meanings given to them by regulations.

(5) In such cases as may be prescribed a woman's normal weekly earnings shall be
calculated in accordance with regulations.



