Title: Impact Assessment for The Law Enforcement and

Security (Amendment) (EU Exit) Regulations 2019 Impagct Assessment (IA)

1A No: HO0324 Date: 17 December 2018

RPC Reference No: Stage: Final

Lead department or agency: Home Office Source of intervention: Domestic
Other departments or agencies: Type of measure: Secondary Legislation

Contact for enquiries: Rachel Vickerstaff
Rachel.vickerstafff@homeoffice.gsi.gov.uk

Summary: Intervention and Options RPC Opinion: Not Applicable

Cost of Preferred Option

Total Net Business Net cost to business | 5. | Business Impact
Present Net Present | per year (EANDCB in Three-Out Target  Status
Value Value 2011 prices)

N/A N/A N/A N/A N/A

What is the problem under consideration? Why is government intervention necessary?

The Government continues to prepare for all scenarios arising from the UK’s withdrawal from the
European Union (EU), including a scenario in which the UK leaves the EU without a deal in March
2019. As part of this, the Government is implementing a secondary legislation programme which will
ensure that, without prejudice to the outcome of negotiations, there is an effectively functioning statute
book on exit day.

What are the policy objectives and the intended effects?

To ensure that the statue book continues to function effectively in the area of security, law enforcement
and criminal justice, and regulatory measures, in scope of the Regulations in the event that the UK
leave the EU without agreement on a new relationship in March 2019.

What policy options have been considered, including any alternatives to regulation?
Please justify preferred option (further details in Evidence Base)

The options are assessed under the scenario that the UK leaves the EU without a deal in March 2019.
This is not an indication of an expected outcome but part of the analytical preparation for all scenarios.

Option 0.1: Existing arrangements (static acquis): retain existing arrangements. This option is not
applicable as existing arrangements will cease to be available on exit day by virtue of the UK having
withdrawn from the EU.

Option 0.2: Do not legislate (do nothing): the UK would not legislate to address failures of retained
EU law to operate effectively, or to address other legislative deficiencies arising from the UK’s
withdrawal from the EU in the area of security, law enforcement and criminal justice, and for regulatory
measures in scope of the Regulations

Option 1: Legislate (preferred option): the UK would legislate to address failures of retained EU
law to operate effectively, as described in Option 0.2. The statute book would continue to function
effectively should the UK depart the EU without any deal in March 2019.

Will the policy be reviewed? Yes, in light of negotiation outcomes. If applicable, set review date:
TBC

Does implementation go beyond minimum EU requirements? N/A
. : Micro | Small | Medium | Large
”?
Are any of these organisations in scope” Yes Yes | Yes Yes
What is the CO2 equivalent change in greenhouse gas emissions? Traded: Non-traded:
(Million tonnes CO2 equivalent) N/A N/A

I have read the Impact Assessment and | am satisfied that, given the available evidence, it represents
a reasonable view of the likely costs, benefits and impact of the leading options.

Signed by the responsible Minister: A’('L “ " L Date: 17/12/2018
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Summary: Analysis & Evidence
Description: Legislate (the Government’s preferred option)
FULL ECONOMIC ASSESSMENT

(Policy Option 1)

Price Base | PV Base Time Period Years Net Benefit (Present Value (PV)) (Em)

YearN/A | YearN/A | 10 Years Low: N/A | High: N/A Best Estimate: N/A

COSTS (Em) Total Transition Average Annual Total Cost
(Constant Price)  Years (excl. Transition) (Constant (Present Value)

Low N/A N/A N/A

High N/A N/A N/A

Best Estimate N/A N/A N/A

been monetised.

Description and scale of key monetised costs by ‘main affected groups’: Costs have not

Other key non-monetised costs by ‘main affected groups’:

Technical amendments to legislation may require changes to guidance, with associated costs for
training and communication within the public sector and in some cases, for business. Legislating
will enable the implementation of the no deal contingency arrangement for extradition, resulting in
the cost per incoming extradition case rising for the organisations affected - including central
authorities, executing judicial authorities, law enforcement agencies and the criminal justice
system (across the UK). The overall cost to each organisation will depend on the number of

extradition requests.

BENEFITS (£m) Total Transition Average Annual Total Benefit
(Constant Price)  Years (excl. Transition) (Constant (Present Value)

Price)
Low N/A /A N/A
High N/A N/A N/A
Best Estimate N/A N/A N/A

Description and scale of key monetised benefits by ‘main affected groups’: N/A

Other key non-monetised benefits by ‘main affected groups’:

Legislating will provide legal and operational certainty for the public sector, that could
otherwise incur costs (including from the risk of litigation), and for business, who may
otherwise be unclear about their liabilities. Legislating will provide provisions to address
where procedures (for example, requests) are initiated but not completed before exit day and
enable the operation of the no deal contingency arrangement for extradition. It would have
wider unquantified societal benefits (compared to Option 0.2) in reducing uncertainty which
could lead to poorer or impeded police and judicial cooperation between the UK and EU
Member States, and ultimately could result in poorer justice outcomes.

Key assumptions/sensitivities/risks Discount rate |[N/A

The options are assessed under the scenario that the UK leaves the EU without a deal in
March 2019. This assumption is to prepare for all scenarios and is not an indication of an
expected outcome.

BUSINESS ASSESSMENT (Option 1)

Direct impact on business (Equivalent Annual) £m:
Costs: N/A Benefits: N/A | Net: N/A

Score for Business Impact Target (qualifying
provisions only) £m: N/A




Evidence Base (for summary sheets)

A. Strategic Overview

A.1_Background

The Government continues to prepare for all scenarios arising from the UK’s withdrawal from the
European Union (EU), including a scenario in which the UK leaves the EU without a deal in March
2019. As part of this, the Government is implementing a secondary legislation programme which
will ensure that, without prejudice to the outcome of negotiations, there is an effectively functioning
statute book on exit day.

The Law Enforcement and Security (Amendment) (EU Exit) Regulations 2019 (‘the Regulations’)
are part of this programme and, subject to their passage, will ensure that the statute book
continues to function effectively in the area of security, law enforcement and criminal justice, and
for regulatory measures in scope of the Regulations. The Regulations will utilise powers from the
European Union (Withdrawal) Act 2018 and the 2003 Extradition Act in order to address failures of
retained EU law to operate effectively or other legislative deficiencies arising from the withdrawal of
the UK from the EU.

In a ‘no deal’ scenario, the UK’s access to EU security, law enforcement and criminal justice tools
would cease, and the UK would no longer be bound by the EU regulatory regimes in the field of law
enforcement and security and would trade with the EU on ‘third country’ terms upon exit, by virtue
of having ceased to be an EU Member State. These Regulations make consequential amendments
to the UK statute book.

A.2 Groups Affected

The policy will primarily impact UK public sector bodies which operate the security, law
enforcement and criminal justice tools, and regulatory systems, in scope of the Regulations. This
includes central authorities, executing judicial authorities, law enforcement agencies, and the
criminal justice system across the UK.

There may be an impact on businesses through improved legal certainty, as businesses may
otherwise be unclear about their liabilities because of changing reporting requirements. For
example, this affects Information Society Service Providers (ISPs) and also affects financial
institutions through suspicious activity disclosure requirements (Part 3 - Counter Terrorism and Part
20 - Proceeds of Crime of the Regulations). In addition, regulatory system amendments
(specifically Part 5 - Chapter 1) will apply domestic licence requirements on EU drugs-precursor
exporters for certain categories of chemical where a domestic licence is currently not required,
placing the same requirement for UK trade with EU as currently exists with non-EU countries.

Table 1 in Section E (Analysis of Options) provides a brief description of what changes each Part of
the Regulations makes, categorises the practical effect of the Regulations in that area, and
describes the costs and benefits which may result (where applicable).

The technical amendments to legislation may require changes to guidance, with associated activity
required in training and communication of changes within the public sector and in some case, for
business.



A.3 Consultation

For security, law enforcement and criminal justice, the Home Office has fully engaged with
operational partners and the Devolved Administrations on preparations for a scenario in which the
UK departs the EU without any deal in March 2019.

For the most part, the Regulations make changes to address failures of retained EU law to operate
effectively, or to address other legislative deficiencies arising from the UK’s withdrawal from the
EU. For extradition, the Regulations will provide the legislative underpinning for the UK to transition
its cooperation with EU Member States to a non-EU mechanism, and partners have been
consulted on this as part of wider preparations for a ‘no deal’ scenario.

For the Regulatory Systems (drug precursor chemicals, firearms and explosive precursors) the
Regulations are also seeking to address failures of retained EU law to ensure it operates
effectively. As relevant the Devolved Administrations and other government departments were
consulted during the drafting of the Regulations. The Home Office will continue to engage with
stakeholders and licence holders following the implementation of the Regulations. As there is not a
significant impact on businesses, the Home Office has not undertaken a formal consultation
exercise. In addition, the impact of ‘no deal’ on drug precursor chemicals and firearms was
communicated to licence holders and other stakeholders via Technical Notices published in
September.

B. Rationale

The Government continues to prepare for all scenarios arising from the UK’s withdrawal from the
EU, including a scenario in which the UK leaves the EU without a deal in March 2019.

Should the UK leave the EU without agreement on a future relationship in March 2019 — the ‘no
deal’ scenario — failures in the ability of retained EU law to operate effectively or other legislative
deficiencies arising from the withdrawal of the UK from the EU would emerge, which would impact
on the effectiveness of the law enforcement and criminal justice systems and some regulatory
functions. Legislation is required to mitigate these potential impacts.

C. Objectives

To ensure that the statue book continues to function effectively in the area of security, law
enforcement and criminal justice and regulatory measures in scope of the Regulations should the
UK leave the EU without a deal in March 2019.

To provide the legislative underpinning for the UK to transition its cooperation with EU partners in
the area of extradition and make necessary transitional and saving provisions in the area of
security, law enforcement and criminal justice, and for regulatory measures in scope of the
Regulations.

D. Options

Option 0.1: Existing arrangements (static acquis): Retain existing arrangements. This option is
not applicable as existing arrangements will cease to be available on exit day by virtue of the UK
having withdrawn from the EU.

Option 0.2: Do not legislate (do nothing): The UK would not legislate to address failures of
retained EU law to operate effectively, or to address other legislative deficiencies arising from the



UK’s withdrawal from the EU, in the area of security, law enforcement and criminal justice, and for
regulatory measures in scope of the Regulations

Option 1: Legislate (the Government’s preferred option): the UK would legislate to address
failures of retained EU law to operate effectively, and other legislative deficiencies arising from the
UK’s withdrawal from the EU, in the area of security, law enforcement and criminal justice, and for
regulatory measures in scope of the Regulations. The statute book would continue to function
effectively should the UK depart the EU without any deal in March 2019.

Table 1 in Section E (Analysis of Options) provides a brief description of what changes each Part of
the Regulations makes, categorises the practical effect of the Regulations and describes the costs
and benefits which would result (where applicable).

E. Analysis of Options (Costs and Benefits)

E.1 GENERAL ASSUMPTIONS & DATA

The options are assessed under the scenario that the UK leaves the EU without a deal in March
2019. This assumption is for the purpose of analysis and is not an indication of an expected
outcome. This assumption is made as part of the Government’s preparations for all scenarios.

Should the UK withdraw from the EU with a deal — that is, there is a Withdrawal Agreement (which
includes a time limited implementation period) - the Government would defer, revoke or amend the
relevant secondary legislation so that it does not come into force in March 2019.

Where specific data is referenced in Table 1, its source is specified. In general, where potential
cost impacts have been identified for public sector operational partners in Table 1, these have been
identified though our continued engagement with operational partners and the Devolved
Administrations.

Following HMT Green Book Guidance, costs and benefits presented in the IA are considered
applicable over a 10-year appraisal period.

E.2 OPTION 0.1 - Existing arrangements (static acquis)

Under this option, the UK would retain existing arrangements. This option is not applicable as
existing arrangements will cease to be available on exit day by virtue of the UK having withdrawn
from the EU. As such, this option has not been assessed.

E.3 OPTION 0.2 — Do not legislate (do nothing)

Under this option, the UK would not legislate to address failures of retained EU law to operate
effectively, or to address other legislative deficiencies arising from the UK’s withdrawal from the
EU, in the area of security, law enforcement and criminal justice, and for regulatory measures in
scope of the Regulations.

COSTS

Under Option 0.2, in the event of no deal, the legal framework which underpins the UK’s
cooperation with European partners in this area would no longer function correctly. In some areas —
outlined by Part in Table 1 - there are not expected to be specific practical impacts should the
Regulations not be made. In effect, not legislating would simply leave redundant/obsolete
legislation on the statute book without a specific practical impact. These measures are identified as
Category B (2) in Table 1.



However, for some areas, the failure to correct legislative deficiencies through these Regulations
could result in some practical impacts. This could give rise to costs to the public sector and/or
businesses. These measures are identified as Category B (1) in Table 1.

There is also a single area - extradition - where the Regulations will make the necessary legislative
changes to enable the operation of the ‘no deal’ contingency arrangement for extradition between
the UK and EU Member States post-exit (identified as Category A in Table 1). For the area of
extradition, the Regulations are necessary in order for the UK to be able to use the European
Convention on Extradition as the basis for the UK’s extradition relations with EU Member States in
lieu of the European Arrest Warrant. Not legislating in this area would mean that the UK would not
have a functioning mechanism in domestic law to allow for extradition from the UK to EU Member
States upon exit.

Option 0.2 could also give rise to more general legal and operational uncertainty on the correct
mechanism for the UK and EU Member States to utilise for cooperation, giving rise to public sector
costs. It could also put the UK in breach of its international legal obligations under the European
Convention. More broadly, the Government considers that the legal uncertainty arising from Option
0.2 creates a likelihood of litigation, which could incur costs for the public sector, and in some
cases for businesses.

There could also be wider unquantified societal costs arising from operational and legal uncertainty
through poorer or impeded police and judicial cooperation between the UK and EU Member States,
which could result in poorer security and justice outcomes.

BENEFITS

The Government does not consider that there are benefits arising from Option 0.2, owing to the

potential for legal and operational uncertainty outlined above.

E.4 OPTION 1 — Legislate (preferred option)

Under Option 1, the UK would legislate to address failures of retained EU law to operate effectively,
and other legislative deficiencies arising from the UK’s withdrawal from the EU, in the area of
security, law enforcement and criminal justice, and for regulatory measures in scope of the
Regulations. The statute book would continue to function effectively should the UK depart the EU
without any deal in March 2019.

In the case of extradition, the Regulations would also ensure that the ‘no deal’ contingency
arrangement for extradition between the UK and EU Member States can be used.

GENERAL COSTS

Specific costs, where applicable, are outlined in Table 1.

Technical amendments to legislation may require changes to guidance, with associated costs
incurred for training and communication of changes within the public sector and in some areas, for
business.

GENERAL BENEFITS

Specific benefits, where applicable, are outlined in Table 1.

This option should avoid the costs and risks presented in Option 0.2. This includes the avoidance
of costs by providing legal and operational certainty.



E.5 MEASURE-SPECIFIC COSTS AND BENEFITS

The specific costs and benefits associated with each Part of the Regulations is summarised in
Table 1 below.

For the purpose of analysis, each Part of the Regulations has been categorised in accordance with
the expected practical effect of the Regulations on the UK’s cooperation with EU Member States in
the relevant area. (Note this categorisation is a policy assessment and not a legal assessment):

e Category A: With effect from exit day, the relevant Part of the Regulations revokes the
retained EU law relevant to the current EU measure and legislates to ensure the correct
legal underpinning is in place for the no deal contingency arrangement — that is, the
operation of the contingency arrangement is dependent upon the changes made by these
Regulations.

e Category B: with effect from exit day, the relevant Part of the Regulations revokes the
retained EU law relevant to the current EU measure.

For Category B measures, there are two sub-categories which reflect the specific practical
impact (as defined below) — arising from that Part of the Regulations - should the
Regulations not be made to address failures of retained EU law to operate effectively, and
other legislative deficiencies:

o Category B (1): There could be some practical impacts arising if legislative
deficiencies are not addressed through these Regulations.

o Category B (2): There are not expected to be specific practical impacts arising if
legislative deficiencies are not addressed through this Part of the Regulations.

Table 1 outlines what each Part of the Regulations does, categorises the practical effect of the
Regulations and describes the costs and benefits which would result (where applicable). Please
refer to the Explanatory Memorandum for further details of the scope of legislation falling under
each measure.
The practical impacts for Option 1 (legislate), include:

 Removing legal and operational uncertainty for the public sector — ongoing benefit.

¢ Reducing legal uncertainty for business — ongoing benefit.

e Providing legal underpinning for extradition — ongoing benefit.

e  Providing for transitional and/or saving provisions — one-off benefit.
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Business Impact Target

Legislation which corrects deficiencies in retained legislation arising from the UK’s withdrawal from
the EU is exempt from the Business Impact Target. Costs and benefits arising for business are
outlined throughout.

F. Risks

OPTION 0.2 — Do not legislate (do nothing)

This option could give rise to legal and operational uncertainty. However, the scale of the overall
risk of not legislating is difficult to assess in advance of the UK’s departure from the EU and it
would be disproportionate to attempt to do so.

The assumption of no deal is part of a range of scenarios and determining the number of external
organisations in scope, the extent of change to their operational processes, and risks of legal
compliance, would require them to follow government guidance, self-identify, seek legal advice,
and report to authorities. Therefore, it is considered unlikely further evidence would be available
until the assumption is replaced with an actual outcome. This uncertainty will therefore remain until
implementation and it is considered disproportionate to evidence further at this stage, particularly
as areas of impact identified are limited. Legislation — Option 1 — minimises the costs and risks of
Option 0.2, which may be higher or lower than anticipated in this assessment due to inherent
uncertainty.

However, there are clear risks identifiable from not legislating on extradition — which would result in
the UK not being able to use the Council of Europe Convention on extradition with EU Member
States post-exit — and from not legislating to make transitional and saving provisions — which would
create legal and operational uncertainty at the point of exit.

OPTION 1 — Legislate (the Government’s preferred option)

As outlined, Option 1 would reduce legal and operational uncertainty in a ‘no deal’ scenario,
including by establishing transitional and saving provisions.

As outlined in Option 0.2, uncertainty will remain until implementation and it is considered
disproportionate to evidence further at this stage.

G. Enforcement

Enforcement will be compliant with the principles of the Requlators' Code, and will be
conducted in a fair, open and proportionate manner.

H. Summary and Recommendations

The Government recommends proceeding with Option 1 — legislate.

The analysis outlined in this Impact Assessment demonstrates the potential costs arising from
Option 0.2, should the Regulations not be made to address failures of retained EU law to operate
effectively, and other legislative deficiencies arising from the UK’s withdrawal from the EU. This
includes legal and operational uncertainty, with potential impacts on public sector bodies across the
UK and in some cases businesses.
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l. Implementation

The Regulations will be brought into force on exit day. Should the UK withdraw from the EU with a
deal — that is, the Withdrawal Agreement is agreed and ratified - the Government would defer,
revoke or amend the relevant secondary legislation, likely through the Withdrawal Agreement Bill,
so that it does not come into force in March 2019.

J. Monitoring and Evaluation

The EU (Withdrawal) Act 2018 disapplies the requirement for post-implementation reviews of the
statutory instruments that are brought forward under the Act (Schedule 7, Part 3, Section 27:
Disapplication of certain review provisions).

However, in respect of security, law enforcement and criminal justice, the Home Office will continue
to engage with operational partners and Devolved administrations as a matter of course as the UK
transitions its cooperation with EU Member States, to identify issues where they arise.

For the Regulatory Systems (drug precursor chemicals, firearms and explosive precursors) the
Home Office will continue to engage, where relevant, with the Devolved Administrations, licence
holders and stakeholders to identify issues that may arise. The Home Office will continue to
monitor the number of new licences issued under the changes made by the Regulations and any
impacts to the licensing system.

K. Feedback

The Home Office will continue to engage with licence holders, operational partners and the
Devolved Administrations as a matter of course.

For drug precursor chemicals impacted businesses will be able to feedback on implementation
through the Drugs and Firearms Licensing Unit enquiries inbox and phone line.
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