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Title: 
Section 72 of the Copyright, Designs and Patents Act (CDPA) – 
exception for the public showing or playing of a film contained in a 
broadcast 
 
IA No: BISIPO004 
 
Lead department or agency: 
Intellectual Property Office 
 
Other departments or agencies:  
      

Impact Assessment (IA) 
Date:   26/01/2016 

Stage: Final Stage  

Source of intervention: EU 

Type of measure: Secondary 

Contact for enquiries:  
 
Section72CDPA@ipo.gov.uk 

 
Summary: Intervention and Options  
 

RPC Opinion: Green 

 Cost of Preferred (or more likely) Option 

Total Net Present 
Value 

Business Net 
Present Value 

Net cost to business per 
year (EANCB on 2009 prices) 

In scope of One-In, 
Two-Out? 

Measure qualifies as 
 

£0m £0m £0m No Zero net cost 

What is the problem under consideration? Why is government intervention necessary? 
Section 72 of the Copyright, Designs and Patents Act (CDPA) 1988 sets out an exception to copyright infringement 
allowing the free showing or playing of a broadcast and certain copyright elements within the broadcast in a place to 
which the public has free access.                                                          
 
The exception covers the rights in the broadcast itself, certain sound recordings in the broadcast and films included in 
the broadcast. Following a court ruling, it appears that the current wording relating to film in the exception may not be 
consistent with EU requirements. To ensure clarity and consistency, it is proposed to amend this Section.  Any 
amendment would be re-implementing EU law and therefore the European Communities Act can be used.    

 
What are the policy objectives and the intended effects? 
The aim is to amend Section 72 to clarify it is consistent with EU law, and ensures an appropriate balance between the 
interests of copyright owners and legitimate users of copyright works. 

 
What policy options have been considered, including any alternatives to regulation? Please justify preferred 
option (further details in Evidence Base) 
Option 0: Do nothing. Following the court ruling it appears necessary to review this aspect of copyright law, so the do-
nothing approach would not address the issues which prompted the legal cases. 
Option 1: Clarify that the exception in s72(1)(c) applies only to producers’ rights in film fixations and not to creative (or 
“cinematographic” ) aspects of film. 
Option 2: Part A: Clarify that the exception in s72(1)(c) applies only to producers’ rights in film fixations and not to 
creative (or “cinematographic” ) aspects of film; Part B: Narrow the scope of Section 72 (1) so that it cannot be relied on 
by commercial premises seeking to show exclusive subscription broadcasts in public without an appropriate 
commercial viewing licence.  
Option 3: Delete film entirely from the s72 exception. 
 
Under all of the options we would maintain the current exception in relation to the use of broadcasts for the purpose of 
demonstration or repair. Consequential amendments would be required to achieve this. 
 
At consultation stage, Option 2 was preferred; however, the majority of consultation respondents considered that this 
option would perpetuate, or increase, legal uncertainty around the functioning of the exception, and the licensing of 
copyright works in broadcasts. Many respondents commented that distinguishing between which parts of a broadcast 
contain film fixations and which contain cinematographic aspects would be impossible in practice, therefore this 
approach would not benefit users who rely on Section 72. Option 3 is now the preferred option, as it would bring the 
greatest degree of clarification. 

 
Will the policy be reviewed?  It will be reviewed.  If applicable, set review date:  April 2019 

Does implementation go beyond minimum EU requirements?  

Are any of these organisations in scope? If Micros not 
exempted set out reason in Evidence Base. 

Micro
Yes 

< 20 
 Yes 

Small
Yes 

Medium
Yes 

Large
Yes 

What is the CO2 equivalent change in greenhouse gas emissions?  
(Million tonnes CO2 equivalent)   

Traded:    
     N/A 

Non-traded:    
     N/A 

I have read the Impact Assessment and I am satisfied that, given the available evidence, it represents a 
reasonable view of the likely costs, benefits and impact of the leading options. 

Signed by the responsible Minister: Neville-Rolfe  Date: 5 May 2016 
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Summary: Analysis & Evidence Policy Option 1 
Description:  Clarify that the exception in s72(1)(c) applies only to film fixations and not to creative (or 
“cinematographic” ) aspects of film. 

 
FULL ECONOMIC ASSESSMENT 

Price Base 
Year  2015 

PV Base 
Year  2015 

Time Period 
Years  10 

Net Benefit (Present Value (PV)) (£m) 

Low: 0 High: 0 Best Estimate: 0 
 

COSTS (£m) Total Transition  
 (Constant Price) Years 

 

Average Annual  
(excl. Transition) (Constant Price) 

Total Cost  
(Present Value) 

Low  0 

    

0 0 

High  0 0 0 

Best Estimate 0 0 0 

Description and scale of key monetised costs by ‘main affected groups’  
The IPO has not been able to monetise costs for this option. Consultation did not uncover any meaningful data allowing 
us to estimate either the size of the affected groups or the costs to them. 

Other key non-monetised costs by ‘main affected groups’  
i) Businesses, charities, voluntary and not-for-profit organisations which show television broadcasts to the public 

(whether free-to-air or subscription) may be required to purchase additional licences by holders of creative rights 
in film, but this will only have an impact to the extent that these rights are not already licensed. This could affect 
the showing of films with creative content such as dramas and music videos but would not affect the showing of 
non-creative content. 

BENEFITS (£m) Total Transition  
 (Constant Price) Years 

 

Average Annual  
(excl. Transition) (Constant Price) 

Total Benefit  
(Present Value) 

Low  0 

    

0 0 

High  0 0 0 

Best Estimate 0 0 0 

Description and scale of key monetised benefits by ‘main affected groups’  
The IPO has not been able to monetise benefits for this option. Consultation did not uncover any meaningful data 
allowing us to estimate the number of businesses who would benefit from this change. 

 
Other key non-monetised benefits by ‘main affected groups’  

i) Right holders with a cinematographic right in films will be able to license their rights in film content being shown 
by commercial and non-commercial premises but this will only have an impact to the extent that they do not 
already license these rights. 
 

Key assumptions/sensitivities/risks Discount rate (%) 
 

3.5 
i) In the absence of any action to amend Section 72, the reported level of infringement is likely to continue to 

grow as it has done over the previous few years. 

 

 
BUSINESS ASSESSMENT (Option 1) 

Direct impact on business (Equivalent Annual) £m:  In scope of OITO?   Measure qualifies as 

Costs: 0 Benefits: 0 Net: 0  No NA 
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Summary: Analysis & Evidence Policy Option 2 
Description:  Part A: Clarify that the exception in s72(1)(c) applies only to film fixations and not to creative (or 
“cinematographic” ) aspects of film; Part B: Narrow the scope of Section 72 (1) so that it cannot be relied on by 
commercial premises seeking to show exclusive subscription broadcasts in public without an appropriate commercial 
viewing licence. 

  
FULL ECONOMIC ASSESSMENT 

Price Base 
Year  2015 

PV Base 
Year  2015 

Time Period 
Years  10 

Net Benefit (Present Value (PV)) (£m) 

Low: 0 High: 0 Best Estimate: 0 
 

COSTS (£m) Total Transition  
 (Constant Price) Years 

 

Average Annual  
(excl. Transition) (Constant Price) 

Total Cost  
(Present Value) 

Low  0 

    

0 0 

High  0 0 0 

Best Estimate 0 0 0 

Description and scale of key monetised costs by ‘main affected groups’  
The IPO has not been able to monetise costs for this option. Consultation did not uncover any meaningful data allowing 
us to estimate either the size of the affected groups or the costs to them. We are unable to estimate the costs to pubs 
and other commercial entities currently performing unauthorised activities, from being dissuaded to do so. 

Other key non-monetised costs by ‘main affected groups’  
i) Commercial entities which show subscription broadcast television in public using a non-commercial licence will 

be required to purchase commercial licences and face legal action if they do not. 
ii) Other businesses, charities, voluntary and not-for-profit organisations which show television broadcasts to the 

public (whether free-to-air or subscription) may be required to purchase additional licences by rights holders in 
authorial rights but this will only have an impact to the extent that these rights are not already licensed.  This 
could affect the showing of films with creative content such as dramas and music videos but would not affect the 
showing of non-creative free-to-air content. 

BENEFITS (£m) Total Transition  
 (Constant Price) Years 

 

Average Annual  
(excl. Transition) (Constant Price) 

Total Benefit  
(Present Value) 

Low  0 

    

0 0 

High  0 0 0 

Best Estimate 0 0 0 

Description and scale of key monetised benefits by ‘main affected groups’  
The IPO has not been able to monetise benefits for this option. Consultation did not uncover any meaningful data 
allowing us to estimate the number of businesses who would benefit from this change. 

 
Other key non-monetised benefits by ‘main affected groups’  

i) Businesses that sell rights to televise live action such as sport and the broadcasters of such action themselves 
will be able to ensure that commercial entities showing subscription broadcast television are only able do so if 
they have acquired a commercial licence. 

ii) Other right holders with cinematographic rights in films will be able to license these rights in content being 
shown by commercial and non-commercial premises but this will only have an impact to the extent that they do 
not already license these rights. 

Key assumptions/sensitivities/risks Discount rate (%) 3.5 
i) In the absence of any action to amend Section 72, the reported level of infringement is likely to continue to 

grow as it has done over the previous few years. 
ii) The change may act as a disincentive to those that sell unauthorised systems and to commercial premises 

that are inclined to purchase such to avoid paying for the required commercial subscriptions. 

 
BUSINESS ASSESSMENT (Option 2) 

Direct impact on business (Equivalent Annual) £m:  In scope of OITO?   Measure qualifies as 

Costs: 0 Benefits: 0 Net: 0  No NA 
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Summary: Analysis & Evidence Policy Option 3 
Description:   Delete film entirely from the exception in s72.  
 
FULL ECONOMIC ASSESSMENT 

Price Base 
Year  2015 

PV Base 
Year  2015 

Time Period 
Years  10 

Net Benefit (Present Value (PV)) (£m) 

Low: 0 High: 0 Best Estimate: 0 
 
COSTS (£m) Total Transition  

 (Constant Price) Years 
 

Average Annual  
(excl. Transition) (Constant Price) 

Total Cost  
(Present Value) 

Low  0 

    

0 0 

High  0 0 0 

Best Estimate 0 0 0 

Description and scale of key monetised costs by ‘main affected groups’  
The IPO has not been able to monetise costs for this option. Consultation did not uncover any meaningful data allowing 
us to estimate either the size of the affected groups or the costs to them. We are unable to estimate the costs to pubs 
currently performing unauthorised activities, from being dissuaded to do so. 

 Other key non-monetised costs by ‘main affected groups’   
i) Commercial premises (e.g. pubs, restaurants, gyms, etc) which show broadcast television of any kind in public 

using a non-commercial licence will be required to purchase commercial licences and face legal action if they do 
not. 

ii) Non-commercial organisations (e.g. charities, voluntary and not-for-profit organisations, etc) which show 
television broadcasts of any kind to the public may also be required to purchase additional licences. 

BENEFITS (£m) Total Transition  
 (Constant Price) Years 

 

Average Annual  
(excl. Transition) (Constant Price) 

Total Benefit  
(Present Value) 

Low  0 

    

0 0 

High  0 0 0 

Best Estimate 0 0 0 

Description and scale of key monetised benefits by ‘main affected groups’  
The IPO has not been able to monetise benefits for this option. Consultation did not uncover any meaningful data 
allowing us to estimate the number of businesses who would benefit from this change. 

 
Other key non-monetised benefits by ‘main affected groups’  

i) Businesses which sell rights to televise live action such as sport and the broadcasters of such action themselves 
will be able to ensure that commercial premises showing subscription broadcast films only do so if they have a 
commercial licence. 

ii) Right holders in television broadcasts (e.g. sports right holders, music video right holders) will be able to issue 
licences for a use which they currently cannot license (i.e. the showing of certain broadcast content in places 
which do not charge for admission).  
 

Key assumptions/sensitivities/risks Discount rate (%) 3.5 

i) In the absence of any action to Section 72, the reported level of infringement is likely to continue to grow as 
it has done over the previous few years. 

ii) The removal of ‘film’ from Section 72 will allow right holders to license additional uses of their works. 

 
BUSINESS ASSESSMENT (Option 1) 

Direct impact on business (Equivalent Annual) £m:  In scope of OITO?   Measure qualifies as 

Costs: 0 Benefits: 0 Net: 0  yes Zero net cost IN 
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Evidence Base 
 
Problem Under Consideration 
Section 72 of the Copyright, Designs and Patents Act 1988 (CDPA) sets out an exception to copyright 
infringement for the free public showing or playing of a broadcast and certain elements within it. It is 
necessary to review the applicability of Section 72 to the showing of ‘films’, following a Court of Appeal 
ruling1, which highlighted that this provision was unclear when considered in light of EU Law2. 
 
EU law recognises two different types of copyright in film: 

a) The original creative aspects of a film (a “cinematographic” work – e.g. the direction and 
composition of scenes within a TV drama). These rights are first owned by the creator of the work 
(e.g. the director). 

b) The recording of the film (a “fixation” – e.g. the mere recording of a football match). These rights 
are first owned by the producer or the broadcaster who makes the investment to enable the film 
to be made. 

 
All audiovisual recordings (films) will be considered fixations, regardless of their content, but only original 
creative aspects (those which are the author’s or director’s “own intellectual creation”) will benefit from 
protection as a cinematographic work. Ultimately, only the courts can decide whether a work is original, 
and determining whether an aspect of film is merely a fixation, or qualifies for protection as a 
cinematographic work may be difficult.  
 

Example: in television sports broadcasts, the music and logos shown in the broadcast of a 
football match are protected as creative works, whereas a mere recording of the match itself may 
only be protected as a fixation. 

 
EU law affords a higher level of protection to cinematographic aspects of film, versus fixation aspects, 
insofar as it restricts the types of copyright exception EU Member States can apply in relation to use of 
cinematographic works, but it is more permissive in the case of fixations. 

 
The current situation 
The exception provided by Section 72 of the CDPA enables those who play a television or radio in a 
publicly accessible location to which entry is free (e.g. a public house, a television showroom, etc), to do 
so without the need to seek licences for some, but not all, rights in the broadcast. While Section 72 
provides an exception to copyright infringement for the showing of "film" contained in a broadcast this 
can only apply to the fixation aspects and not the cinematographic aspects (though the Court of Appeal 
has ruled this distinction unclear – see below). 
 

Why was the Section 72 exception introduced? 
 
An exception of this type was first introduced by the Copyright Act 1956.  It was intended to enable those 
who show or play a television or radio in publicly accessible places to which entry is free, such as public 
houses, to do so without the need to seek multiple licences for all the rights in the broadcast, in order to 
reduce the licensing burden on these premises3. 

Section 72 of the CDPA maintained a similar exception to that provided by the Copyright Act 1956, which 
was justified by the Government on similar policy grounds, namely a desire to relieve businesses from 
an excessive licensing burden4. However, it was recognised at the time that this exception did not extend 
to creative copyright in a broadcast, and licences from PRS would be required in relation to the playing 
of musical works, for example.5 

Section 72 has been amended on two previous occasions to ensure consistency with EU law. Together, 

                                            
1
 Case C-403/08, (2012) EWHC 108, (2012) EWCA Civ 1708 

2
 See Case EWCA Civ 1708, para 62. 

3 Parliament debated the question of the “Scarborough landlady”, who ran a small seaside boarding house or pub with a television room, where 

her customers could view television programmes. HL Deb 06 December 1955 vol 194 cc1097-174. 
4 See comments by Lord Beaverbrook, Hansard HL Debate 23.2.1988, Vol 493 Cols 1191-1192. 
5 See comments by Lord Beaverbrook, Hansard HL Debate 23.2.1988, Vol 493 Cols 1191-1192. 
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these changes limited the exception to remove commercial sound recordings from its scope. These 
changes meant that shops, hairdressers and other premises were required to hold licences from PPL 
(the body which represents owners of sound recording and performance copyrights)  in addition to 
licences from PRS (which represents owners of music copyright) in order to play music tracks or songs 
featured on the radio or television. 

Currently, following its amendment, Section 72 is narrower than originally enacted and does not apply to 

most works contained in television broadcasts – including literary, artistic, musical and dramatic works, 

as well as most sound recordings. However, it continues to apply to broadcasts per se6, certain sound 

recordings, and ‘films’ (as described above). Under the preferred policy option (see Option 3, below), 

Section 72 will no longer provide a defence to the showing/playing of films. 

Many pubs choose to show television sports broadcasts in order to attract more customers. Television 
sports broadcasts include film containing both cinematographic works (e.g. the direction and composition 
of scenes within a TV drama, or any other type of creative content), and fixations (this may include a 
mere recording of the match itself). Therefore, even though the match footage may fall within the Section 
72 exception, exclusive subscription sports events, such as Premier League matches, include 
cinematographic works and other creative content, which are not covered by the exception, and showing 
them requires authorisation from right holders (including taking a commercial subscription from a satellite 
broadcaster7). 

Authorisation & copyright: copyright provides authors with the exclusive rights to prevent their works 
being communicated to the public, or being performed, shown or played, in public. These rights apply to 
literary, dramatic, musical and artistic works, as well as sound recordings, films and broadcasts. 
Consequently there will be many rights in a television broadcast, including: rights in the broadcast itself; 
rights in the film (both in any cinematographic works, and in any fixations); rights in any sound recording; 
and potentially in any further underlying rights. The extent to which, and terms on which, right holders 
choose to license (authorise) these rights both to broadcasters and, in respect of any remaining rights, to 
premises wishing to show/play broadcasts, is unclear.  

Example: After licensing (gaining authorisation) from right holders, a broadcaster may offer a 
commercial subscription which authorises premises to play/show sports broadcasts in public. 
However, the broadcaster may not have gained the necessary licences to permit it to authorise 
the playing/showing of any sound recording contained in a broadcast. To play a sound recording, 
premises would need to seek a licence from the publisher of the sound recording, as well as the 
composer of the musical composition and lyrics (collective licensing bodies offer such licences).  

Some commercial premises attempt to avoid paying for the required commercial subscriptions through 
the use of unauthorised decoders/misuse of subscriptions (e.g. using non-commercial subscriptions 
which are significantly cheaper), often attempting to remove the creative aspects of sports broadcasts 
(e.g. by switching off the sound, placing cards over logos, or using masking technology which obscures 
logos), and relying on Section 72 in respect of film fixations. This can make it difficult, but not impossible, 
for copyright owners to take legal action to enforce the use of commercial subscriptions, distorting the 
market between pubs which pay for commercial subscriptions, and those that use comparatively cheaper 
unauthorised systems (for the purpose of this Impact Assessment “unauthorised systems” includes 
misuse of subscriptions (i.e. commercial premises using subscriptions intended for private home-use 
only), set top boxes, unauthorised satellite decoder cards, use of masking technology).  
 
A legal dispute between the Premier League and sellers and users of unauthorised satellite decoders led 
to a Court of Appeal ruling highlighting that Section 72 does not clearly distinguish between the two 
types of film copyright, and questioning the compatibility of Section72 (1) with EU law.  
 

                                            
6 The Copyright, Designs and Patents Act 1988 protects both broadcasts (see Section 6) and films (see Section 5B) separately. 
7 A commercial subscription differs from a private/non-commercial licence, as a pub will show sport in order to attract more people with the 
intention to increase revenue it collects from drinks and food. Consequently, commercial subscriptions for satellite broadcasters are more 
expensive than the packages sold to households. 
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Legal challenge 

The Premier League action led to a series of judgments and a reference to the Court of Justice of the 
European Union (CJEU)8. 

The main issues of relevance in the CJEU case were: 

a) Whether British pubs could use satellite decoder cards intended for use in another EU Member 
State to screen football matches in the UK; and 

b) Whether satellite decoder cards licensed only for private home use could be used to screen 
football matches in pubs and other public places.  

The CJEU considered these questions and ruled that: 

a)  Granting territorial exclusivity of broadcasting licences in relation to live football matches is in 
breach of the Treaty on the Functioning of the European Union (TFEU) as territorial exclusivity 
constitutes a prohibited restriction on competition. This means that satellite decoder cards sold in 
one EU Member State (such as Greece) can lawfully be imported and used in another Member 
State (such as the UK).  However, while a territorial restriction in a licence does not itself 
preclude the use in the UK of a satellite decoder card sold in another Member State, it will 
depend on the nature of the licence.  If the licence has been authorized for domestic use only, it 
won’t be lawful to use it for commercial purposes in the UK. 

b) Showing a broadcast of a football match in commercial premises such as a pub constitutes a 
communication to the public under EU copyright law, and where the broadcast contains original 
creative works (such as graphics, music, or cinematographic works), the copyright owners’ 
authorisation is required (for example, via a commercial subscription, /or  separate licence).). 
This means that pubs (and similar commercial premises) are not permitted to show television 
programmes containing creative works without the appropriate licences, and copyright owners 
can take action against pubs and other commercial premises which use non-commercial 
decoders to show television programmes to their customers. 

When the case was returned to the national courts, it was found that, notwithstanding that it constituted a 
communication to the public, the showing of films was permitted due to the exception provided by 
Section 72(1) CDPA.9 However, the High Court also ruled that the CDPA does not draw the necessary 
distinction between the two different types of film rights as recognised by EU law, and suggested that the 
CDPA did not properly implement the Copyright Directive10. 

 
It is therefore necessary to amend Section 72(1) to ensure that it is consistent with EU law. While doing 
so, the Government intends to provide a firmer legal basis on which enforcement action against use of 
unauthorised systems may be taken. 
It should be noted that there are two parts to the Section 72 exception: 

1. Section 72(1) provides an exception to copyright infringement for the playing or showing of a 
broadcast, certain sound recordings included in it, and any film included in it. 

 
2. Section 72(1B) provides an exception to copyright infringement for the playing or showing of a 

broadcast, and any films and sound recordings included in it, where the use is necessary for the 
demonstration or repair of radios, televisions and similar equipment. 

                                            
8
 C-403/08 Football Association Premier League Limited and Others v QC Leisure and Others (C-403/08) and Karen Murphy v Media Protection 

Services Ltd (C-429/08) 
9
 Football Association Premier League Ltd v QC Leisure & Ors [2012] EWHC 108, [2012] EWCA Civ 1708 (20 December 2012). 

10
 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright 

and related rights in the information society 
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The proposed changes apply only to Section 72(1). Section 72(1B), which provides an exception for the 
demonstration or repair of radios and televisions, is unaffected. 
 

Rationale for Intervention 
 
The Government seeks to ensure that copyright strikes an appropriate balance between the interests of 
both copyright owners and legitimate users of copyright works, whilst also ensuring that UK legislation 
effectively implements EU legislation. 
   
Section 72 is a longstanding exception in UK law, which has been periodically amended in order to 
comply with changes in the overarching EU legislative framework. The proposed intervention is 
necessary in order to clarify the law in light of the ruling by the Court of Appeal and in the context of 
wider European copyright legislation, while ensuring an appropriate balance is struck between copyright 
owners and legitimate users of copyright works. 

 

Policy Objective 
 
To clarify UK copyright law and ensure consistency with the EU legal framework, while providing an 
appropriate balance between the interests of copyright owners in being remunerated for developing new 
content, and the interests of businesses and the public sector in being able to use copyright works on 
reasonable terms. 
 

Description of Options Considered 
 
Option 0 - Following the Court of Appeal ruling it is necessary to review the relevant law. The ‘do-
nothing’ approach would not address the issues behind the legal case, nor clarify the law, so has been 
ruled out. 
 
Option 1 – Clarify that the Section 72(1) exception only applies to film fixations, and not to 
cinematographic aspects of film. The scope of the exception, and the types of organisation which can 
use it, remain unchanged. 
 
Option 2 – (Nb. This was the preferred “Option 1” in the consultation of October 2015). Clarify that the 
Section 72(1) exception applies only to film fixations, and not to cinematographic aspects of film. It will 
also narrow the scope of the exception so that it cannot be relied on by commercial premises seeking to 
show exclusive subscription broadcasts in public without a commercial licence. The exception for film 
fixations will continue to apply to non-commercial use, and to free-to-air broadcasts. 

 
Option 3 – (This is now the preferred option). Remove film entirely from the Section 72(1) exception. 
Businesses, charities and other organisations showing broadcasts to the public (whether free-to-air or 
subscription), will not be able to rely on Section 72 as a defence against copyright infringement, and may 
need to obtain additional permissions (whether by licence or otherwise) to show broadcast films to the 
public. 
 
Nb. Under all of the above options we would maintain the Section 72(1B) exception in relation to the use 
of broadcasts for the purpose of the demonstration or repair of televisions and other broadcast 
equipment. 

 
Parties Affected 
 
Changes to Section 72 are relevant to those who sell rights to televise events such as sport, those who 
broadcast such events, rights holders in other types of film such as drama, news, documentaries and 
music videos, and to businesses, charities, voluntary and not-for-profit organisations which show 
broadcasts in public. The IPO anticipates that parties affected by the implementation of this policy may 
include: 
 

• Hospitality Sector (such as pubs, bars, hotels, restaurants) 
o Premises purchasing legal commercial subscriptions 
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o Premises purchasing subscriptions which are not licensed for commercial use 

• Other Commercial Premises (such as sports clubs, gyms, fitness centres, offices, retail, care 
homes, shops, hairdressers) 

o Premises purchasing legal commercial subscriptions 
o Premises purchasing subscriptions which are not licensed for commercial use 

• Non-commercial public premises (such as public hospitals, prisons, village halls used by 
voluntary groups, charities, amateur sports clubs) 

• Consumers who view broadcasts in commercial or non-commercial public premises 

• Suppliers of unauthorised systems 

• Suppliers of authorised systems (provided by broadcasters) 

• Sports event organisers, such as the Football Association Premier League  

• Broadcasters  

• Other rights holders in broadcast films (such as record companies and performers represented 
by PPL/VPL) 

• Her Majesty’s Court and Tribunal Service (HMCTS) who are affected by changes in the numbers 
of legal cases. 

• The Scottish Courts and Tribunals Service (SCTS) 
 
 

Cost and Benefits of Options Considered 
 

Option 0 ––––    Do Nothing 

If no action is taken to change the existing situation, film would remain within the scope of the Section 
72(1) exception in its current form. Following the Court of Appeal judgment, the Government considers 
that the ‘do nothing’ approach is not available as it would not address the underlying legal issues.   

 

Option 1 ––––    Clarify that the exception in s72(1) applies to film fixations only and not 

cinematographic works 
 
Under Option 1 the law would be clarified to highlight that Section 72 applies only to film fixations, and 
not to cinematographic aspects of film. This would address the concerns raised by the Court of Appeal, 
by making it clear that UK law is consistent with EU law. 
 
Premises which do not charge for admission would remain able to show film fixations (i.e. mere 
recordings such as live sport) contained in television broadcasts without permission from their owners. 
However, copyright owners would still be able to prohibit the showing of cinematographic works in 
television broadcasts without their permission, irrespective of whether the television broadcast is 
delivered via subscription or free-to-air. 
 
As far as film fixation copyright is concerned, Option 1 would clarify that film fixations fall within the scope 
of the exception, so pubs and other premises could continue to attempt to rely on Section 72 by avoiding 
communication of music, logos etc (with the attendant risk of copyright infringement), as they can at 
present. As the scope of the exception remains essentially unchanged as a result of this option we have 
not estimated any extra costs or benefits to businesses and charities as a result. 
 
Additional licensing 
 
As indicated under the section on Authorisation and Copyright, above, even commercial subscriptions 
may not include permission from all the right holders in a broadcast allowing premises to show/play a 
broadcast in public. Consequently, for some rights, premises need to seek separate permission from 
right holders, other than the broadcaster. This is currently the case in relation to music for which 
premises must hold licences from the ‘PRS for Music’ and Phonographic Performance Limited (PPL) 
collecting societies. It may also in future be true in relation to other rights, should right holders choose to 
license their rights in this way. For example, it is unclear how widely cinematographic rights in films are 
licensed at present or how many more cinematographic rights holders would choose to license their 
rights in the future, following any clarification of the law. However, any change in licensing practice in 
relation to cinematographic (or other) rights will not be a direct consequence of any amendment to 
Section 72 as cinematographic rights already fall outside its scope (and this will remain so). So we do 
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not expect any direct impacts as a result of this option. Nevertheless, as a result of clarifying the law 
(regardless of whether Option 1, 2 or 3), some right holders have indicated that they may choose to 
license their rights differently (see example under Option 2 below) 
 
As the extent to which, and terms on which, right holders choose to license broadcasters to authorise 
public showing/playing of a broadcast is unknown, it has not been possible to estimate costs and 
benefits.  
 
Feedback on Option 1 following consultation 
 
There was little support for this option in the consultation responses as right holders would still face legal 
uncertainty in bringing enforcement action against pubs and other commercial premises that show 
broadcasts without the required commercial subscription. 
 
Option 2: 
 

Part A: Clarify that the exception in s72(1)(c) applies only to film fixations and not to 
cinematographic (or creative) aspects of film;  
Part B: Narrow the scope of Section 72 (1) so that it cannot be relied on by commercial 
premises seeking to show exclusive subscription broadcasts in public without an appropriate 
commercial viewing licence. 

 
Part A of Option 2 is as per Option 1 above: the law would be clarified to highlight that Section 72 applies 
only to rights in film fixations, and not to rights in cinematographic aspects of film. This would address 
the concerns raised by the Court of Appeal, by making it clear that UK law is consistent with EU law. 
 
Part B of Option 2 would narrow the scope of the exception, so that it cannot be relied upon by 
commercial premises (e.g. pubs, shops, offices, etc) showing subscription broadcasts without a 
commercial subscription. Owners of film rights, such as organisers of televised sport, would be able to 
take legal action against commercial premises showing broadcasts containing films to the public without 
an appropriate commercial subscription. 
 
Costs to pubs  

A number of court cases, including the particular case which highlighted the need to clarify Section 
72(1), have involved pubs using satellite decoder cards authorised only for home use in order to show 
live Premier League football matches to the public. As discussed below, there is a considerable 
difference in price between the cost of an authorised commercial subscription, and the cost of a home 
subscription unauthorised for commercial use. Despite these court cases, some pubs (and likely other 
commercial premises) continue to do this, and seek to rely on Section 72 to avoid infringement in the 
showing of film fixations, and on other methods to attempt to avoid infringement in other aspects (e.g. by 
switching off the sound, placing cards over logos, or using masking technology which obscures logos). 
However, even pubs using masking technologies have been successfully prosecuted by right holders.  
 
Enforcement Action 
 
Broadcasters and other rightsholders already take successful action against the use of unauthorised 
systems to show exclusive subscription content. For example, the Federation of Copyright Theft (FACT) 
regularly carries out successful convictions on behalf of its members against pubs that use unauthorised 
systems to show sports broadcasts. Rightholders have been successful on a number of grounds, 
including:  
 

• The subscriptions in question are for non-commercial use, rather than commercial use; 

• The use of masking technology has not prevented the screening of creative works; 

• Playing theme tunes; 

• Showing logos and graphics; 

• The offence of fraudulently receiving television programmes (Section 297 CDPA). 
 

Although some pubs make use of masking technology in an attempt to remove logos and 
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graphics from broadcasts (and thus rely on Section 72 on the basis that only “film” content is 
present), it appears that this has not been a successful defence to infringement. Moreover, 
despite the potential complexities under the current law, following a few test cases prosecutions 
for showing Premier League content without commercial licences appear to have become 
routine. This can be seen from regular news reports such as those published by the Publicans’ 
Morning Advertiser, e.g: 

• http://www.morningadvertiser.co.uk/Running-your-pub/Sport/Illegal-Premier-Leage-
football-12-pubs-prosecuted-and-supplier-hit-with-big-fine; 

• http://www.morningadvertiser.co.uk/Running-your-pub/Sport/Named-and-shamed-Pubs-
rack-up-100k-costs-for-illegal-football 

 

In view of the above, although Section 72 remains a possible defence in such cases, it seems 
that pubs are in practice unable to rely on it to escape infringement proceedings, as they will 
always be found liable on other grounds – such as infringement of graphics and logos. 
Some examples of successful cases:  

• http://www.bbc.co.uk/news/uk-wales-south-west-wales-25968200 

• http://www.sunderlandecho.com/what-s-on/cinema-tv/sunderland-pub-s-14-000-bill-for-screening-
premier-league-football-illegally-1-7497725 

• http://www.sunderlandecho.com/news/local/all-news/wearside-pubs-pay-the-penalty-for-
screening-unauthorised-premier-league-matches-1-7561701 

• http://www.mirror.co.uk/sport/football/news/three-manchester-pubs-fined-thousands-6805678 
 

As such, we expect that any pubs in future found to be infringing film rights as a result of their 
removal from Section 72, would anyway have been found to be infringing copyright had the 
present law stayed in place. However, the change to Section 72 may well be used as additional 
grounds of legal argument in future prosecutions. 
 
In addition, as such cases have now become routine, the benefits to rightholders of removing 
film from Section 72, though still present, are likely to be less than if the section had been 
amended shortly following the ruling in FAPL v Murphy. 
 
  
 
The amendment proposed under Option 2 would make it easier for copyright owners such as sports right 
holders to take action against the minority of pubs which show satellite television without a commercial 
subscription. 
 
Impacts on pubs 
 
1) Pubs that show exclusive subscription live sport and currently purchase legal commercial 

subscriptions: Pubs using commercial subscriptions are currently at a competitive disadvantage 
against those that use unauthorised systems.  
 
Broadcasters report receiving complaints regularly from pubs which purchase commercial 
subscriptions and feel they are not able to compete on a level playing field with pubs that avoid 
doing so, at a significantly lower price. Pubs that currently use unauthorised systems instead of the 
required commercial subscriptions are likely to be already breaking the law, as despite masking 
technologies, it would seem inevitable that copyright works other than film fixations would be 
shown/played without right holder authorisation. 

 
In May 2015, Ipsos Mori conducted an independent study of 300 Sky customers11. This survey 
showed that “82% of publicans believe unauthorised screening of live sport impacted other pubs 
with 53% stating that as a result of illegal screenings they lose customers to other pubs”. 
 

                                            
11

 Survey conducted by Ipsos MORI between 30th April and 15th May 2015 with a representative sample of 300 Sky 
customers.  Received as part of Sky’s submission to the consultation. 
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Assuming pubs are deterred from using unauthorised systems under Option 2, pubs which already 
hold commercial subscriptions would benefit from being put on a level playing field with other pubs 
which had previously been using unauthorised systems. It has not been possible to estimate the 
impact of this benefit. 

 
2) Pubs that show live sport using unauthorised systems: Option 2 would mean that pubs using 

unauthorised systems to show subscription broadcasts would no longer be able to do so without 
the copyright owners permission, even if they took steps to block music and logos. It is therefore 
anticipated that these pubs would be deterred from using unauthorised systems due to an 
increased risk of legal action. These pubs could respond in one of three ways: 

 
a) They could continue to use unauthorised systems at the risk of legal action by right holders.  
 
b) They could be deterred from showing subscription television completely. This could reduce 

the number of customers, and possibly their revenue. These pubs could however continue 
to rely on Section 72 to show free-to-air television without authorisation from the owners of 
copyright in film fixations (though licences may still be required in relation to other copyright 
content, such as music).  

 
c) They could choose to purchase commercial subscriptions and continue to show live sport. 

They would face an additional financial cost by doing so. 
 

Estimating the Number of Pubs using Unauthorised Decoders 
 

Evidence provided by the broadcasting industry in 2014 for the consultation-stage Impact 
Assessment suggested that there are up to 5,000 pubs, in the UK showing exclusive content 
through unauthorised decoders and misuse of subscriptions in place of a commercial 
subscription.   
 
The Premier League undertakes a comprehensive programme of visits to commercial premises 
to monitor screenings of Premier League matches. During the 2009/10 Premier League season 
they reported approximately 2,000 infringing premises. By the end of the 2012/13 season this 
figure had increased to approximately 5,50012. 
 
The difference between the above figures (5,000 vs 5, 500) is a result of Broadcasters and the 
Premier League viewing 'infringing pubs differently: UK broadcasters are unable to take action 
against those premises using foreign feeds as it is not the UK signal/broadcast that is being 
infringed, whereas the Premier League consider any premise showing any unauthorised 
broadcasts of Premier League football to be infringing their rights.  

 
No more recent figures were provided following consultation. 

 
 
Financial Cost to Pubs  
 
We have assumed that there will be no direct costs to pubs from this option,13 as pubs continue to have 
the option of whether to show sports broadcasts only available via subscription or not. The change to 
Section 72 could potentially add additional financial burden to pubs switching to commercial 
subscriptions, or if customers are deterred from visiting premises due to the lack of live sport. However, 
those pubs that currently use unauthorised systems instead of the required commercial subscriptions are 
likely to be already breaking the law (to the extent that they communicate unauthorised authorial 
copyright content, such as cinematographic film, or any artistic or musical works which would seem an 
inevitability).  
 
We sought additional data at consultation stage which would help to assess the costs and benefits of this 
option to pubs; however, little concrete data was forthcoming. We have not been able to estimate the 

                                            
12 Premier League submission 
13

 See Annex 1 for further detail on Direct and Indirect Impacts 
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benefits of providing a level playing field to those pubs who already take out legal, commercial 
subscription. While broadcasters provided estimates of the number of pubs using unauthorised systems, 
we are unable to monetise the costs to those establishments should the clarification of the law dissuade 
them from performing unauthorised, infringing activities. 
 
As right holders’ permission is already required to show graphic and musical works to the public, it is, in 
most cases, already an infringement of copyright to show television broadcasts to the public without a 
commercial subscription, and as a result most pubs that show satellite television already hold 
commercial subscriptions (putting them at a relative financial disadvantage to those which do not). By 
providing greater certainty in the law, this amendment would make it easier for copyright owners such as 
sport right holders to take action against the minority of pubs which show satellite television without a 
commercial licence. 
 
The number of additional cases as a result of this option is difficult to predict. Right holders have 
litigation budgets, but they do not disclose all of the cases they bring per year. There are only two 
reported (on Westlaw and BAIILI) cases relating to infringement of copyright, by pubs showing graphics 
and logos, and relying on unauthorised foreign-feed decoder systems. There are various reports of pubs 
being prosecuted for showing football without the required UK licence (subscription to Sky and / or BT 
Sport). We expect a change of law under this option to be used as additional grounds of legal argument, 
and would expect it to be disputed in at least the first few cases, but given that it is an additional ground 
we do not think it would necessarily lead to additional cases on top of those which right holders would 
already bring.   
 
 
Costs to other commercial premises showing subscription broadcast films 
 
It is likely that types of commercial premises other than pubs also take advantage of Section 72, and use 
unauthorised systems to show broadcast television. These premises could include: sports clubs, gyms 
and fitness centres, hotels, offices and retail spaces, etc. The impacts are likely to be similar to those 
affecting pubs. It is however extremely difficult to estimate the number of premises affected and 
discussion with stakeholders has not yet yielded any evidence on the prevalence of unauthorised 
systems outside the pub sector.   
 

Evidence provided by the hospitality industry suggests that any form of new licensing will be a 
considerable burden, both financial and administrative, especially as this is something which is only 
secondary to their main activity. However, cinematographic and other copyright owners are able to 
license their work under the existing law, so any decision by them to introduce new licences would not 
be a direct result of this policy. Moreover, as described above in relation to pubs, commercial premises 
will retain the option of whether or not to show subscription broadcasts. As a result we do not expect any 
direct costs to be incurred by commercial premises as a result of this policy. 

 

Estimating the Number of Other Commercial Premises Infringing Rights Holders’ Content 

 
Discussions with various stakeholders, and submissions to the consultation, provided little insight into 
the number of other commercial premises showing subscription broadcasts, in particular sport 
broadcasts, using unauthorised systems. One broadcaster stated that premises other than pubs are less 
likely to specifically want to screen sports, and are typically interested in a broader range of 
programming including non-sports content such as news. Unauthorised systems have been used in the 
office and retail sectors, though all recorded incidents have been resolved by informing the customer of 
the need for a commercial subscription. The impact on other premises is therefore expected to be small. 
As with costs to pubs (see above), we cannot monetise costs to those performing unauthorised activities. 
 
For the above reasons it has not been possible to calculate the costs or benefits to other commercial 
premises. 
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Costs to non-commercial public premises  

Non-commercial public premises (such as public hospitals, prisons, village halls used by voluntary 
groups, charities, amateur sports clubs) could be affected by this option, but only to the extent that right 
holders in film fixations in subscription broadcasts choose to license their rights differently. 
Cinematographic works, and any other underlying rights, are already licensable under the existing law, 
but many rights holders choose not to do this. Music copyright owners and the Premier League (in 
relation to their logos and anthem) do, however, currently enforce their copyright, and require licences 
(e.g. through collective management organisation, such as PRS Music and PPL (see above), or through 
commercial subscriptions). 

Consultation did not uncover any meaningful evidence which might allow an estimate of how licensing of 
film fixation rights in subscription broadcasts might be done differently, and it was therefore not possible 
to monetise the additional burden attributable to this. 

Costs to consumers who view subscription broadcasts in commercial premises 

Should premises currently using Section 72 and unauthorised systems to show subscription broadcasts, 
be deterred from showing subscription television completely, consumers could face a narrower choice of 
premises in which they could view subscription sport, etc. It has not been possible to predict the size of 
this cost. 
 
Costs to suppliers of unauthorised systems / benefits to suppliers of authorised systems 

If the change to Section 72 prohibits pubs and other commercial premises from using unauthorised 
systems, the demand for them would be reduced. Suppliers of unauthorised systems, including 
unauthorised satellite decoders, subscriptions, masking technology, etc, would see a reduction in 
income. Likewise, to the extent that current users of unauthorised subscriptions shift to authorised 
subscriptions (rather than choosing not to show subscription television at all), there will be a benefit to 
suppliers of authorised decoder cards. It has not been possible to predict the size of these costs and 
benefits. 
 

Costs and benefits to sports event organisers, such as the Football Association Premier League  

The Premier League was the only sports event organiser to respond to the consultation. Costs and 
benefits to the Premier League in terms of ability to enforce, and the UK market in sports events 
television rights are discussed below, but the logic would seem applicable to other sports events 
organisers. 
 
Ability to Enforce 
 
The Premier League argues that the Section 72 defence makes it difficult for them to take legal action 
against commercial premises which show subscription broadcasts of football matches using 
unauthorised systems. Action against such premises is currently reliant on enforcing cinematographic 
and other creative copyrights within the broadcast. Enforcement is hindered by pubs taking various 
measures, to prevent the communication to the public of these works. Such measures include switching 
off the sound, placing cards over logos, and using masking technology which covers logos. Conversely, 
a number of pubs have been successfully prosecuted by right holders, on a variety of grounds (see 

‘Enforcement Action’ box, above), and we expect a change of law under this option to be used as 

additional grounds of legal argument, and not necessarily lead to new cases on top of those that right 
holders already bring.   
 
Evidence provided by the Premier League suggests a significant increase in the use, and sophistication, 
of masking technologies to obscure or eliminate logos from their broadcasts.14  
 
The Premier League has implemented a national monitoring programme. Over the last three seasons, 
the costs of this were over £1.7 million. The Premier League has also spent in excess of £2 million in 
legal fees in an attempt to clarify and enforce its intellectual property rights. Despite this significant 

                                            
14

 Over the first 2 weekend fixtures of the 2013/14 Premier League season, 14.5% of the pubs found to be showing 
live unauthorised broadcasts were using some form of masking technology, according to the Premier League. Over 
the next 4 weekend fixture programmes that percentage rose to 35.25%. 
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investment, according to the Premier League, the number of premises using unauthorised systems 
continues to rise. There were approximately 2,000 premises using unauthorised systems to show 
subscription broadcasts during the 2009–2010 season, and approximately 5,500 by the end of the 2012–
2013 season. The Premier League claims they have had to double the size of the monitoring 
programme. 
 
Narrowing the scope of the Section 72 exception so it no longer applies to subscription broadcasts is 
expected to improve the ability of rights holders to enforce against premises using unauthorised systems 
to show matches. The extent to which legal proceedings may increase is unknown, but media articles15 
showed that the Premier League intended to carry out 100 prosecutions across England and Wales 
during the last season from January 2014. Though the Premier League will initially incur legal costs, a 
few major successful legal challenges could act as a deterrent effect against further use of unauthorised 
systems. Given the uncertainty, the extent of legal proceedings has not been calculated in this Impact 
Assessment. 
 
Financial Impact - UK Market in sports events television rights 
 
The Premier League grants UK broadcasters exclusive rights over both commercial and non-commercial 
subscriptions. Broadcasters gain these rights through a regulated open competitive tender process 
where the price of Premier League rights is determined by the amount broadcasters are willing to pay for 
them. The process prohibits contingent bidding and prevents a single buyer from acquiring all the live 
rights. 
 
If a deterrent effect leads to an increase in authorised subscriptions, this could lead to an increase in the 
value of the television rights the Premier League puts out to tender at future broadcasting auctions. 
However, it is difficult to determine whether or not there will be an increase in the value of television 
rights, as it is not known how many pubs currently using unauthorised systems would take a commercial 
subscription as a result of the change in the law, or the extent to which any change in behaviour by pubs 
will impact on the wider broadcasting market. 
 
Costs and benefits to subscription broadcasters  

The use of unauthorised systems has a negative impact on broadcasters who make significant 
investments in broadcast content.  The amount paid by UK broadcasters to televise the next three 
Premier League seasons (2016 to 2019) was £5.136 billion, an increase of 70% from the current three 
year deal (£3 billion)16.   

  
Current Cost of Monitoring 
 
Evidence from the broadcasting industry states that a high value is placed on the broadcast of live 
Premier League matches within the UK. As a result, UK broadcasters have invested considerable 
resources in a compliance programme consisting of monitoring and enforcement, with an internal 
compliance team which dedicates time to monitoring activities. Commercial premises are actively 
monitored to verify commercial subscriptions. Broadcasters currently spend millions of pounds on 
investigations, external legal and compliance advisors to enforce rights against commercial premises 
that show their copyright in sports programming using unauthorised systems.  
 
Proceedings Against Infringers 
 
Both broadcasters and the Premier League are currently unable to pursue legal action against premises 
which show only the film fixations in subscription broadcasts. Option 2 would effectively outlaw the 
showing of subscription broadcast television in commercial premises which are open to the public, 
unless the premises hold an appropriate commercial subscription, regardless of whether the showing is 
limited to film fixations. 
 

                                            
15 http://www.bbc.co.uk/news/uk-wales-25849670  
16 http://www.bbc.co.uk/sport/0/football/31357409  
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As a result, sports events organisers, such as the Premier League, and broadcasters,  would find it 
easier to take legal action against premises which show subscription television content using 
unauthorised systems. This may lead to an increase in demand for authorised commercial subscriptions.  
 
Estimating the Increase in Revenue to Broadcasters  
 
We consider that there will be an increase in revenues to broadcasters, due to a take-up of subscriptions 
by pubs, and other commercial establishments, switching from unauthorised systems. However, we have 
been unable to estimate the increase in revenue to broadcasters on a sector wide basis, as the only 
evidence provided was commercially sensitive. 
 
Proceedings against Infringers 
 
Evidence provided by the broadcasting industry anticipates that a change in the law is likely to lead to an 
increased number of successful court proceedings against pubs and other commercial premises 
showing subscription television without the appropriate commercial licence, using unauthorised systems. 
 
Legal action has been issued in proceedings for copyright infringement against pubs for the misuse of 
non-commercial viewing cards in UK commercial premises. These claims have been initiated through the 
Intellectual Property Enterprise Court where to date the legal costs on the four actions amount to 
hundreds of thousands of pounds. 
 
One broadcaster anticipates that the change to Section 72 would not lead to an increase in the total 
number of actions being taken by the company as it already takes action against premises infringing its 
copyright. However, the broadcaster anticipates that a change in law would enable broadcasters and 
rights holders to conclude actions more quickly and more cost effectively, as the law would be clearer. 
The quicker resolution of actions is expected to act as a deterrent to those considering breaking the law.  
 
Another broadcaster anticipates that a change in the law would safeguard the investments made at 
various stages of the “value chain”. They argue that this will underpin greater investment in content and 
broadcast which will have longer term benefits for end consumers.  
 
Pricing of Subscriptions 
 
It might be assumed that, if a greater number of commercial premises are encouraged to buy 
commercial subscriptions, then the overall price of a subscription should fall, without broadcasters and 
other right holders losing income. However, based on discussions with right holders and broadcasters it 
is clear that pricing decisions can be influenced by a number of market factors such as competition and 
the overall economy. Although the proposed change to Section 72 may make it easier for broadcasters 
to enforce the use of commercial subscriptions, it is unlikely to impact on the price of subscriptions.   
 
Costs and benefits to other rights holders in subscription broadcast films (such as record 
companies and performers represented by PPL/VPL).  

As with Option 1, even a commercial subscription may not include permission from all the right holders in 
a broadcast allowing premises to show/play a broadcast in public. Consequently, for some rights 
premises will need to seek separate permission from rights holders, other than the broadcaster. Under 
Option 2, film fixations in subscription broadcasts would no longer be covered by an exception, and 
would be newly licensable.  

Example 
Video Performance Limited (VPL), which represents companies owning film copyright (both 
fixation and cinematographic aspects) in music videos, has indicated that it may begin to license 
the showing of broadcast music videos once the law is changed (VPL do not currently license the 
public showing of music videos contained in broadcasts). This could mean that for subscription 
music channels, premises would require a VPL licence. This would be alongside a PPL licence 
(to cover performers and record companies for the use of their recorded music), and a PRS 
licence (to cover songwriters, composers and music publishers for the use of their musical 
compositions and lyrics). VPL states that some PPL public performance tariffs include a 50% 
concessionary rate for the smallest premises if they are playing sound recordings solely by 
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means of traditional broadcast delivery. PPL has indicated that some form of discount on the 
current VPL background purposes tariff might be appropriate if they start to license premises that 
are playing music videos solely via broadcast delivery. VPL state that the appropriate level of 
tariff for newly-licensable sites would need to be determined following “fair, reasonable and 
proportionate consultation with the relevant trade sectors, including appropriately representative 
trade bodies”. 

 
It has not been possible to quantify the number of premises that may be affected by this. The potential 
increase in licensing revenue is difficult to value. 
 

Example 
Following the October 2015 consultation, VPL indicated that its members were likely to hold film 
fixation rights in music videos; however, VPL does not currently license these in broadcasts, and 
has not been able to provide estimates as to the size of the market. VPL has commented that 
seeking to research the position would be a considerable task in terms of time, cost and resource 
which, given the current lack of clarity in the law, it has not been proportionate for VPL to 
undertake this. VPL state that the appropriate level of tariff for newly-licensable sites would need 
to be determined following “fair, reasonable and proportionate consultation with the relevant trade 
sectors, including appropriately representative trade bodies”. 

 
 

Costs and Benefits to Her Majesty’s Court and Tribunal Service (HMCTS) and The Scottish 
Courts and Tribunals Service (SCTS) who are affected by changes in the numbers of legal cases. 

If, as anticipated, the narrowing of the Section 72 exception so it no longer applies to subscription 
broadcasts improves the ability for rights holders to enforce their rights in relation to subscription 
broadcast film content, there could be an increase in costs to the Courts. On the other hand, if the legal 
situation is made clearer than at present, court proceedings could be less time-consuming, and over time 
fewer court actions would need to be pursued. As illustrated in the Premier League evidence, there 
remains significant uncertainty surrounding the number of proceedings that are likely to take place. As a 
result, actual costs to HMCTS and SCTS have not been calculated in this Impact Assessment.  
 
 
Feedback on Option 2 following consultation 
Although this was the preferred option in the October 2015 consultation, many respondents considered it 
to be overly complicated and would miss the Government’s objective of clarifying the law in this area.  
 

A number of respondents raised concerns that while a distinction between film fixations and 
cinematographic works in films might be drawn in theory, in practice it would be difficult to differentiate 
between them. Consequently, those seeking to rely on Section 72 as a defence against infringement of 
film fixations would find scant legal solace, as it would be almost inevitable that cinematographic works 
in film would be shown, despite attempts to block or mask them (as noted in the ‘Problem Under 
Consideration’ section above, the difference between a cinematographic work and a film fixation lies in 
its originality, which may require a Court to ultimately decide). As a result, this approach would not bring 
practical benefits to users, and would maintain a lack of clarity in the law, thus not delivering the intended 
benefits to right holders. 
  
Therefore, following the October 2015 consultation, the Government has decided not to pursue this 
option. 
 
 
Option 3: Delete film entirely from the exception, thus prohibiting the playing in public (without a 
relevant licence) of any film contained in a broadcast whether free-to-air or subscription, 
regardless of the commercial or non-commercial nature of the establishment. 
 
Unlike Options 1 and 2, Option 3 would see the exception to showing film (including both film fixation and 
cinematographic aspects) removed from Section 72, entirely, irrespective of whether the film is contained 
in a subscription, or free-to-air broadcast. 
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In the October 2015 consultation, the Government recognised that this option would be simpler to 
implement as it requires fewer changes to be made to the CDPA, but also considered it could impact to a 
greater extent on a broader range of bodies showing television broadcasts in public, when compared to 
Options 1 and 2. However, following the October 2015 consultation, it was found that the majority of 
respondents support Option 3. Several respondents observed that it was in practice impossible to 
distinguish between the different types of film copyright (fixation vs cinematographic) in a broadcast, and 
consequently those seeking to rely on Section 72, by only showing film fixations, would inevitably end up 
showing cinematographic aspects, and would therefore be infringing. Consequently, users were unlikely 
to receive the intended benefits of Option 2, while the complexity of Option 2 meant that it would 
perpetuate a lack of clarity in the law. 
 
Costs and benefits to pubs and other commercial premises which show broadcast films 

The impact on pubs and other commercial premises showing broadcast films would be as set out in 
Option 2 in relation to subscription broadcast television, but would be greater as free-to-air television is 
also included within its scope. 

• Pubs and other premises showing subscription broadcasts using an authorised subscription, 
could benefit from competing on a level playing field, if those using unauthorised systems are 
dissuaded from doing so. 

• Pubs and other premises showing subscription broadcasts using unauthorised systems, would no 
longer be able to rely on a combination of Section 72, and measures to block the showing of 
cinematographic aspects of film, and would be infringing. However, as discussed under Option 2, 
above, such an approach has not always proved successful, and prosecutions have been 
successfully brought even where masking technology is used. Consequently, we do not expect a 
substantial increase in new cases being brought, but, rather, the absence of any defence under 
Section 72 for the showing of films, to be used as an additional grounds of prosecution. 

• Pubs and other premises showing free-to-air broadcasts may need to ascertain that they are 
permitted to show the film fixation elements of the broadcast; however, they are already required 
to seek permission to show cinematographic works, and any underlying works (e.g. music). 

• Right holders, such as VPL, would be able to choose to license works more widely than in Option 
2, as free to air would be included. 

 
However, following consultation, the costs to pubs and other commercial premises appears less than 
initially thought. In terms of cinematographic works and underlying rights, much of these works can 
already be licensed under the existing law but many right holders choose not to do this. The additional 
burden attributable to this change would only be in relation to any additional licensing of film fixations.. 
There is a lack of data on the extent to which right holders would choose to license the showing of film 

fixations, and the overall impact on pubs is unknown, and it is not possible to monetise the additional 
burden attributable to this.  
 
Costs to non-commercial public premises  

As for Option 2, non-commercial public premises (such as public hospitals, prisons, village halls used by 
voluntary groups, charities, amateur sports clubs) could be affected by this option, but only to the extent 
that right holders in film fixations in broadcasts choose to license their rights differently. Cinematographic 
works, and any other underlying rights, are already licensable under the existing law, but many rights 
holders choose not do this. Music copyright owners and the Premier League (in relation to their logos 
and anthem) do, however, currently enforce their copyright, and require licences (e.g. through collective 
management organisation, such as PRS Music and PPL (see above), or through commercial 
subscriptions). 

Consultation did not uncover any meaningful evidence which might allow an estimate of how licensing of 
film fixation rights in broadcasts might be done differently, and it was therefore not possible to monetise 
the additional burden attributable to this. 

Costs to consumers who view broadcasts in commercial or non-commercial public premises 
The impact on consumers would be of a similar nature as that for Option 2. Additional impacts could 
occur as Option 3 removes film completely from the Section 72 exception for both subscription and free-
to-air broadcasts.  However, following consultation, costs may be less than previously thought. Many 
rights in this area can already be licensed by right holders, but are not, and that situation is unlikely to 
change significantly a result of this intervention.  The additional burden attributable to this change would 



19 

 
 

only be in relation to any additional licensing of film fixations, and, as above, there is a lack of data on 
this point, and it has not been possible to monetise any additional burden attributable. In addition, Option 
3 has the advantage of providing the greatest level of clarity to the law which benefits both users and 
right holders. 
    
Costs to suppliers of unauthorised systems / benefits to suppliers of authorised systems 
The nature of the costs to these firms would be similar to those described under Option 2, but they would 
be more significant due to the greater number of organisations (i.e. including non-commercial premises) 
affected by the change (leading to a smaller market for unlicensed decoder cards).  This Option 
strengthens any enforcement action. 
 
Costs and benefits to sports event organisers, particularly the Football Association Premier 
League  
The nature of the impacts would be as for Option 2, and overall the benefits to sport event right holders 
would be increased, as Option 3 would allow licensing of free-to-air broadcasts as well as subscription 
ones and would apply to non-commercial premises showing broadcast television in public as well as 
commercial ones. 
 
Costs and benefits to broadcasters  

As for Option 2 in relation to subscription broadcast films, but broadcasters would also be able to charge 
for licences to show free-to-air broadcast films, and to charge non-commercial users as well as 
commercial ones. As above, there is a lack of data on the extent to which broadcasters of free-to-air 
television would choose to license their rights in film fixations, but should they choose to do so it would 
represent an increase in income to them. 
 

Costs and benefits to other rights holders in broadcast films (such as record companies and 
performers represented by PPL/VPL) 

As for Option 2, film right holders other than sport right holders may also choose to charge for licences to 
show their films contained in free-to-air television broadcasts, and to charge non-commercial users as 
well as commercial ones. 
 
The extent to which right holders in free-to-air films would choose to license their rights is unknown. We 
note that most broadcast content already contains ‘underlying’ copyright protected content which is not 
covered by the Section 72 exception (such as graphic and dramatic works) and, despite this content 
being licensable by the rights holders, at present, outside specific areas (such as Premier League 
Football), little effort appears to be made to license the public communication of this material, or to 
enforce against such public communication.  In contrast, music content is usually licensed through 
collective licensing, requiring licence fees through PRS for Music for composers, lyricists and music 
publishers and through PPL for performers and record companies. 
 
Costs and benefits to Her Majesty’s Court and Tribunal Service (HMCTS) and the Scottish Courts 
and Tribunals Service (SCTS) who are affected by changes in the numbers of legal cases. 

As for Option 2 but the number of legal cases could be magnified because the removal of the exception 
completely would additionally make showing in public of subscription and free-to-air broadcast films for 
non-commercial use unlawful, as well as showing of free-to-air broadcasts in commercial premises 
unlawful without relevant authorisation. However, as above, right holders already successfully bring 
prosecutions against pubs using unauthorised systems to show subscription television. Clarifying the 
legal situation under this option would not necessarily result in additional cases beyond those already 
brought, but it could offer an additional ground of prosecution. It is possible that clarification of the law 
under this option would result in court proceedings being less time-consuming, and over time fewer court 
actions would need to be pursued. 
 
As illustrated in the Premier League evidence, there remains significant uncertainty surrounding the 
number of proceedings that are likely to take place. As a result, the costs to HMCTS have not been 
calculated in this Impact Assessment.  

 
Feedback on Option 3 following consultation 
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The majority of respondents supported removal of film from the exception in its entirety.  This was 
regarded as the most straightforward option available to the Government, and is considered to meet the 
Government’s key objective of ensuring clarity in the law. It also creates a level playing field for those 
premises who take out a legitimate commercial subscription to show subscription broadcasts to the 
public. 
 
 

 
Risks and Assumptions 
 

• This impact assessment assumes that, following the judgment of the Court of Appeal, Section 
72(1) requires clarification by way of amendment to the Copyright, Designs and Patents Act 
1988, and the "do nothing" option is unavailable.  

 

• This impact assessment acknowledges that interpretation of the law may vary and can only be 
determined by the courts. This may affect the classification of what is considered to be 
unauthorised currently and what is not, as well as the meaning of definitions such as 
“commercial” and “non-commercial. As such, there are uncertainties around the scope of any 
provision and risks that its impact may be greater or more limited than predicted.  

 
• We assume that the current enforcement regime and licensing market for rights which are 

already exploitable will broadly speaking continue as is. We assume that licensing practices 
continue and the rights markets do not suddenly increase in their scope, we therefore assume 
that the status quo will continue as is. There was no evidence provided at consultation stage 
which can help us to predict what might happen in the future in this market. 

 
• Overall, it has been very difficult to estimate the size of the various groups who will be affected by 

this change, as it is not clear at the moment who in the market is relying on section 72 as a 
defence unless they have been the subject of an infringement procedure. Even doing research 
seeking to estimate the levels of potentially infringing premises would be difficult to complete, as 
even during anonymised research the incentives for premises owners would make them unlikely 
to give a full picture, given the penalties for some types of infringement. It has also been difficult 
to estimate the number of commercial entities and non-commercial entities who are showing film 
(including both film fixation and cinematographic aspects) and how much they benefit from being 
able to do so. 

 
One-In Two-Out 
Under the “One In, Two Out” rule, a measure that has a net cost to business must have a measure or 
measures of equivalent cost removed in order to be implemented. The IPO has not been able to 
monetise costs and benefits for the options, for the reasons outlined above. Additionally, it is at the 
discretion of businesses as to whether they choose to take out a commercial subscription to show 
broadcast television, and thus any costs which might exist are not being imposed. At this stage, the 
preferred option (Option 3) is considered not in scope of "One In, Two Out" because it is a 
reimplementation of EU law, and does not go beyond the minimum requirements necessary to comply 
with EU law.  
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ANNEX 1: Summary of direct and indirect impacts 
 
Option 1 

Stakeholder Impact 

Commercial premises which show broadcast 
films in public 

Required to gain authorisation from the rights 
holder to show cinematographic film content.  

Non-commercial organisations which show 
subscription broadcast films in public 

Required to gain authorisation from the rights 
holder to show cinematographic film content. 

Suppliers of unauthorised systems Demand may fall for unauthorised systems 

Sports event organisers, particularly the 
Football Association Premier League 

The change would clarify the law.  Free to air 
sporting events would not be affected. There 
would be no change to the current infringement 
proceedings for FAPL (i.e. they would still only be 
able to rely on copyright in graphics and music). 

UK Broadcasters 
As above   

Other rights holders in broadcast films 
The change may benefit other rights holders in 
broadcast films to the extent that they start to 
license cinematographic works.    

 
 
Option 2  

Stakeholder  

Commercial premises which show 
subscription broadcast television in public 

Commercial premises that choose to show 
subscription broadcast television in public will 
require the authorisation of the author and 
producer.  

Non-commercial premises which show 
subscription broadcast television in public 

There is a possibility that authors may start to 
license their rights in cinematographic film content.  

Consumers who view subscription broadcast 
television in commercial premises 

If commercial premises decide no longer to show 
subscription broadcast television there could be 
less choice for consumers. 

Suppliers of unauthorised systems Demand may fall for unauthorised systems. 

Sports event organisers, such as the 
Football Association Premier League 

The change should allow the Premier League to 
prevent the use of unauthorised systems more 
effectively. 

UK Broadcasters  
With the threat of legal proceedings for premises 
using unauthorised systems, demand for UK 
broadcaster services could increase.   

Other rights holders in subscription 
broadcast television 

The change may benefit other rights holders in 
broadcasts to the extent they are delivered by 
subscription broadcast services.   
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HMCTS and SCTS 

If rights holders can more effectively enforce their 
intellectual property rights in subscription services 
it could lead to an increase in the volume of 
litigation at HMCTS and SCTS. More effective 
enforcement may also act as a deterrent and 
reduce litigation in the longer term. 

 
 
 
Option 3 – the preferred option following initial consultation 

Commercial premises which show 
subscription or free-to-air broadcast films in 
public 

As for Option 2 but additional costs in relation to 
free-to-air broadcast films. 

Non-commercial premises which show 
subscription or free-to-air broadcast films in 
public 

Additional costs in relation to free-to-air broadcast 
films. 

Consumers who view subscription or free-to-
air broadcast films in commercial or non-
commercial public premises 

If commercial or non-commercial entities decide 
no longer to show subscription or free-to-air 
broadcast films there could be less choice for 
consumers. 

Suppliers of unauthorised systems As for Option 2. 

Sports event organisers, particularly the 
Football Association Premier League 

As for Option 2 but there may also be benefits 
from the newly enforceable right in film fixations. 

UK Broadcasters As for Option 2 and there will also be benefits from 
the newly enforceable right in film fixations 

Other right holders in subscription and free-
to-air broadcast films 

As for Option 2 but there may also be benefits 
from the newly enforceable right in film fixations. 

HMCTS and SCTS 
As for Option 2 but with additional cases possible 
as a result of creating the new enforceable right in 
film fixations. 
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