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Introduction 

 
The Equality Duty, introduced by the Equality Act 2010, is a duty on public bodies 
and others carrying out public functions. The aim of the Equality Duty is to embed 
equality considerations into the day to day work of public authorities, so that 
they tackle discrimination and inequality and contribute to making society fairer. 
 
The Equality Duty consists of a general duty, with three main aims (set out in 
section 149 of the Equality Act 2010 and detailed below); and specific duties (set out 
in secondary legislation accompanying  the Equality Act 2010). The specific duties 
are designed to help public bodies meet the general duty. 
 

The Equality Duty replaces the three previous duties on race, disability and gender. 

The Equality Duty covers the following protected characteristics: 

 

 Age 

 Disability 

 Gender reassignment 

 Pregnancy and maternity 

 Race – this includes ethnic or national origins, colour or nationality 

 Religion or belief – this includes lack of belief 

 Sex 

 Sexual orientation 
 
It also applies to marriage and civil partnership, but only in respect of the 
requirement to have due regard to the need to eliminate discrimination. 
 

The General Duty 
 
The new Equality Duty requires public bodies to have due regard (see section 
below) to the need to:  

 Eliminate unlawful discrimination, harassment and victimisation and other 
conduct prohibited by the Equality Act 2010; 

 Advance equality of opportunity between persons who share a relevant 
protected characteristic and persons who do not share it; and 

 Foster good relations between persons who share a relevant protected 
characteristic and persons who do not share it. 

 

Specific Duties 
 
In addition to the general Equality Duty, set out above, Section 153 of the Equality 
Act gives the Government a power to impose specific duties on certain public bodies 
to enable them to perform the Equality Duty more effectively. The new specific duties 
focus on reducing burdens and bureaucracy on public bodies, and moving away 
from a process-driven approach to focus on transparency. The intention is to free up 
public bodies to do what is appropriate in their circumstances, to take responsibility 
for their own performance, and to be held to account by the public. The result is a 
shift in approach – a focus on performance, not process. 
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Equality Duty and Due Regard 

 
Having due regard means consciously thinking about the three aims of the Equality 
Duty as part of the process of policy development and decision-making. This means 
that consideration of equality issues must influence the decisions made by the 
department – such as in how we act as an employer; how we develop, evaluate and 
review policy; how we design, deliver and evaluate services; and how we 
commission and procure from others. 
 
Having due regard to the need to advance equality of opportunity involves 
considering the need to:  

 Remove or minimise disadvantages suffered by people due to their 
protected characteristics;  

 Meet the needs of people with protected characteristics; and  

 Encourage people with protected characteristics to participate in public 
life or in other activities where their participation is low.  

 
Fostering good relations involves tackling prejudice and promoting 
understanding between people who share a protected characteristic and others.  
 
Complying with the Equality Duty may involve treating some people better than 
others, as far as this is allowed by discrimination law. For example, it may involve 
making use of an exception or the positive action provisions in order to provide a 
service in a way which is appropriate for people who share a protected characteristic 
– such as providing computer training to older people to help them access 
information and services.  

 
Taking account of people’s disabilities  
 
The Equality Duty also explicitly recognises that the needs of people with disabilities 
may be different from those of people without disabilities. Public bodies should 
therefore take account of people‟s impairments when making decisions about 
policies or services. This might mean making reasonable adjustments or treating 
people with disabilities better than people without disabilities in order to meet their 
needs. 
 
The requirement to have „due regard‟ touches on every aspect of the department‟s 
work. It would therefore be useful to remind those making decisions/developing 
policies that it is for all staff to have an appreciation of the practical implications and 
challenges that are ultimately the responsibility of everyone.  
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Demonstrating Compliance with the Equality Duty 

 
There has been good progress and understanding of equality promoted by the 
completion of Equality Impact Assessments, and the new Duty acknowledges this by 
affording greater flexibility by removing legal obligations that were not always 
applicable to all circumstances, and seen by many as too burdensome.  
 
The legal position maintains it is essential that a public body complies with the 
general duty by having due regard to the equality issues set out in the Act and that, 
in the event that the decision is challenged, it can demonstrate that it has had due 
regard. Through case law there exist various principles that explain what is essential 
in order for the Equality Duty to be fulfilled. In summary we should therefore ensure: 

 Those who exercise our functions are aware of the requirements of the 
Equality Duty 

 The Equality Duty must be complied with before and at the time that a 
particular policy is under consideration or a decision is taken 

 Consideration of the three aims of the Equality Duty must form an integral part 
of the decision making process 

 Decision makers must consider what information they have and what further 
information may be needed 

 We are responsible for ensuring that any third parties which exercise our 
functions are capable of complying with the Equality Duty 

 Regard to the Equality Duty must be given when a policy is implemented and 
reviewed. 

 

The weight given to the Equality Duty will depend on how that function affects 
discrimination, equality of opportunity and good relations and the extent of any 
disadvantage that needs to be addressed. 
 
While there is no explicit requirement to refer to the Equality Duty when recording the 
process of consideration it is acknowledged as good practice to do so. Keeping a 
record of how decisions were reached will help the department demonstrate that we 
considered the aims of the Equality Duty. 

Recording and Evidencing Compliance 

Policy Equality Statement (PES) 

 
A Policy Equality Statement (PES) is the tool for capturing the evidence to 
demonstrate that due regard has been paid in the delivery of our services. Evidence 
must be gathered as the policy is developed and/or to inform decisions. This lighter 
touch approach should offer greater flexibility to policy leads in meeting the public 
sector equality duty whilst taking into account the need to minimise unnecessary 
bureaucracy and ensuring relevance and proportionality. This means there is no 
longer a requirement  to carry out Equality Impact Assessments (EIA‟s). 
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There is a separate process for the equality considerations for changes to policies 
that affect our staff and organisation during restructuring. This process should 
continue to be followed until new guidance, where appropriate, is available. Please 
liaise with you HR business partner team. 
  
The Home Office Executive Management Board has made it a mandatory 
requirement for officials to complete a Policy Equality Statement (see Annex A) 
for all policy decisions and development. For “policy” – take this in an expansive 
sense, because it includes: new & existing policy, strategy, services, functions, work 
programme, project, practice and activity - whether written, unwritten, formal or 
informal.  It includes decisions about budgets, procurement, commissioning or de-
commissioning services, allocating resources, service design and implementation. 
 

PES Sign-off 
 
The PES can be completed throughout the development of a policy but is only 
signed at the point the policy is made public i.e. finalised and implemented. 

The completed PES must be signed by the appropriate SCS responsible for the 
policy and for confirming that sufficient evidence has been produced to demonstrate 
due regard to the Equality Duty. This should be completed at the conclusion of the 
relevant policy. Known and emerging equality issues should be included in any 
advice to ministers where they may form a relevant aspect of the consideration or 
decision.  

The person providing sign-off must satisfy themselves that the evidence is sufficient 
and the PES contains details of key questions that can assist in their assessment. 
There are also further resources available through Horizon which includes the Case 
Law Principles and Equality Assurance table. 
 

Governance  
 
The relevant policy team must retain the completed statement/s for their records. In 
addition a copy must be sent to the Strategic Diversity Action Team (and cc‟d to the 
relevant business area Equality &Diversity lead) who, through sampling, will ensure 
adequate equality considerations are evidenced.  
 

Advisory Notices 
 
Failure to provide adequate evidence will result in the issue of an Advisory Notice. 
Advisory notices are the formal mechanism through which the department, on behalf 
of the Secretary of State, ensures that business areas at risk of not meeting our 
equality duties are advised and supported in taking appropriate action. The issuing of 
notices is reflected in the quarterly returns for the purpose of the Diversity Strategy 
assessments against the department‟s Diversity Strategy and will adversely affect 
the ratings under strategic aim 4 for statutory duties. The ratings will form part of any 
operating review scorecard on diversity.  
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Annex A 

 

Name of Policy/Guidance/Operational Activity 

Biometric Residence Permits – November 2011 

Aims and background  
A new regulation, planned for implementation from 29th February 2012 will introduce the 

requirement to enrol biometrics to foreign nationals applying in the UK for more than six 

months stay under any category not already incorporated. Foreign nationals come to the 

United Kingdom for a wide range of reasons such as to study or work. The biometric 

residence permit (BRP) uses technology that enables the UK Border Agency to comply with 

European Union legislation, reinforce its business processes, cut illegal working, protect 

legal migrants and identify those trying to evade our rules and laws.  In addition, it provides 

employers and others required to check whether a foreign national is entitled to work in the 

UK or access certain services and/or benefits, such as public benefit providers, with a 

simple means of checking immigration status and entitlements.  

The UK Border Agency has been issuing biometric residence permits  since 25 November 

2008. The roll out of  a secure and trusted document reflecting a legal migrants status in 

the UK and increasingly familiar to both the public and service providers helps to build 

social cohesion by building confidence in the system and ensuring that those with little 

biographical footprint in the UK are able to demonstrate their entitlements. 

EU regulations (EC regulation 380/2008), require member states to issue foreign nationals 

subject to immigration control and granted residency on their territories for more than 6 

months a standalone residence permit of a uniform format and containing fingerprints and a 

digital photograph stored on a chip on the permit.  This document is known as a biometric 

residence permit (BRP) in the UK and is referred to as a biometric immigration document 

within legislation. As biometric residence permits are governed by European legislation, the 

UK Border Agency is required by European law to issue biometric residence permits if it is 

to avoid infringement proceedings being taken against it by the EU. Biometric residence 

permits are being rolled out incrementally by means of ministerial regulations and these 

enable the UK Border Agency to require those applying to extend their stay in the UK under 

certain immigration categories to enrol their biometric features (ten fingerprints and facial 

image) as part of that application.   

Only applicants who are successful in their applications and granted permission to stay in 

the UK are issued with a biometric residence permit.  Previous phases of the roll out of 

biometric residence permits have covered applicants extending their stay  in the UK under 

the operational cateories of the points-based system for migration, as spouses or partners 

of persons present and settled in the UK and a number of other smaller categories of 

temporary application resulting in a grant of leave to remain (LTR).  

Already covered by the scheme are applications made under the immigration rules to 

extend for more than 6 months in the categories presented below: 

 Tier 1 of the points-based system for migration – highly skilled workers, investors, 
entrepreneurs and post-study work. 

 

HOME OFFICE  
 

POLICY EQUALITY STATEMENT (PES) 
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 Tier 2 of the points-based system for migration - skilled worker (general), minister 
of religion, sportsperson and intra-company transfer. 

 Tier 4 of the points-based system for migration - student (general, including 
postgraduate doctors and dentists) or student (child). 

 Tier 5 of the points-based system for migration – temporary workers. 

 Spouses and civil, unmarried or same-sex partners of a person present and settled 
in the UK. 

 Academic visitor. 

 Visitor for private medical treatment. 

 Domestic worker in a private household. 

 United Kingdom ancestry. 

 Retired persons of independent means. 

 Representative of an overseas business. 

 Dependant of a main applicant in a category that requires a BRP. 

 Transfer of conditions (from a passport or other such document). 
 

Scope and purpose of regulation 

The new regulation will cover settlement (Indefinite Leave to Remain or ILR), asylum or 

protection applicants and those granted discretionary leave and any temporary applicants 

for leave to remain not already covered. Successful applicants will be issued a biometric 

residence permit to evidence their immigration status and entitlements in the UK. In 

addition, the regulation will extend the biometric residence permit to those already holding 

settled status replacing or upgrading their immigration status document and those applying 

for a Home Office Travel Document if they do not already hold a valid biometric residence 

permit. Dependants of any of the above categories applying in the UK for more than six 

months leave will also need to enrol biometrics and simultaneously apply for a biometric 

residence permit.  

 

The addition of these categories in the regulations will enable all in-country migrants from 

outside the EEA to be required to apply for a biometric residence permit when making 

applications in the UK on or after 29th February 2012.    

Any migrant who applied in country before a requirement to apply for a biometric residence 

permit will continue to receive a sticker (vignette) as evidence of leave. However, migrants 

granted permission to stay in the UK from the 1st December 2012 for more than six months 

will have to apply for a biometric residence permit if they have not done so already.. This 

will ensure that from this date there will only be one type of document issued in-country by 

the UK Border Agency to those from outside the EEA or Switzerland here for more than six 

months, making it simpler for employers and others required to check them. 

Use of biometrics is already well established by the UK Border Agency both overseas 

during the visa application process and in-country.  Using biometric technology has helped 

the Agency to identify and take action against those submitting fraudulent or multiple 

applications.  

 

Summary of the evidence considered in demonstrating due regard to the 
Public Sector Equality Duty.  

As part of the development of the legislation the UK Border Agency has worked with the 

devolved administrations in Scotland, Wales, Northern Ireland and the Crown 

Dependencies and sought and continues to seek views from the broadest possible range of 



9 
 

interested parties. The agency has engaged with other government departments, 

employers, student organisations and groups representing those affected including those 

that represent those covered by the protected characteristics and other vulnerable groups 

such as refugees.  

Each set of regulations and amendments which have implemented each stage of the roll 

out have been supported by Equality Impact Assessments and directed consultation with 

those impacted, as detailed in the links below. Although the Equality Impact Assessment for 

the biometric residence permit rollout relating to tier 2 of the points-based system for 

migration was not published, it is available on request. Annex C of the Equality Impact 

Assessment for the rollout to points-based system tiers 1 and 5 in particular provides an 

overview of communications and partnership activity and details of who was consulted and 

the partners we have worked with from 2008, and each Equality Impact Assessment gives 

details of the partners invited to feed back their views on the impacts at each stage. The 

Equality Impact Assessment for tiers 1 and 5 reflects detail on actions in response to 

specific concerns around each quality strand and any general concerns raised.  

Biometric residence permit roll out to points-based system tiers 1 and 5 in January 2011: 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ia/biometric-impact-
assessments/brp-equality-impact-assessment?view=Binary 
 

Biometric residence permit roll out to points-based system tier 4 and other leave to remain 

categories in March 2009: 

http://webarchive.nationalarchives.gov.uk/20100422120657/http://www.ukba.homeoffice.gov.uk/
sitecontent/documents/aboutus/consultations/idcards/equalityimpactassess?view=Binary 
 
Biometric residence permit roll out to students and marriage and partnership categories – 
November 2008 
 
http://webarchive.nationalarchives.gov.uk/20100422120657/http://www.ukba.homeoffice.gov.uk/
sitecontent/documents/aboutus/consultations/idcards/eia?view=Binary 

These EIAs identified possible adverse impacts on equality grounds. These were 

addressed and ameliorative action considered. No new considerations on these grounds 

have been identifed for implementation of the new regulation. 

Building on earlier consultations, in respect of the draft regulations for the proposed 2012 

rollout, the UK Border Agency sought views from a range of key sources and representative 

groups from across our business areas about the impact of Biometric Residence Permits. 

During 2011, the UK Border Agency launched two surveys. The first was to around 500 

relevant organisations representing both voluntary, local government and employer/trade 

organisations. Many of these organisations worked with categories of migrants affected by 

this next stage of the roll out. The response to the survey was low and therefore cannot be 

taken as being representative. However, the majority of those that did respond thought that 

there would not be an impact due to the equality indicators or they did not know whether 

there would be an impact. Of the responses that indicated specific concerns in relation to 

protected characteristics, these will be considered and acted upon as appropriate and if not 

already addressed through earlier stages of the roll out.  

The second survey was launched in response to a recommendation from the Equality 

Impact Assessment for the 2010 roll out. It invited existing and previous holders of the 

biometric residence permit to comment upon their experiences to enable them to inform us 

of the potential impacts of holding a biometric residence permit. The high level analysis of 

both surveys is attached below and specific areas of concern will now be addressed. No 

adverse trends in relation to any of the  protected characterisitics have been identified as a 

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ia/biometric-impact-assessments/brp-equality-impact-assessment?view=Binary
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/ia/biometric-impact-assessments/brp-equality-impact-assessment?view=Binary
http://webarchive.nationalarchives.gov.uk/20100422120657/http:/www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/consultations/idcards/equalityimpactassess?view=Binary
http://webarchive.nationalarchives.gov.uk/20100422120657/http:/www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/consultations/idcards/equalityimpactassess?view=Binary
http://webarchive.nationalarchives.gov.uk/20100422120657/http:/www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/consultations/idcards/eia?view=Binary
http://webarchive.nationalarchives.gov.uk/20100422120657/http:/www.ukba.homeoffice.gov.uk/sitecontent/documents/aboutus/consultations/idcards/eia?view=Binary
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result of these surveys.  

Evaluation 

Where concerns have been raised in previous Equality Impact Assessments, the UK 

Border Agency has been proactive in its attempt to address them, for example there were 

concerns about the biometric enrolment process requiring business people to take time out 

of work and pressure on the system as a result of the increased volume of applicants. The 

UK Border Agency took steps to mitigate against such concerns by increasing the number 

of Home Office centres that enrol biometrics and launching a pilot for third party biometric 

enrolment services at 17 Crown Post Offices. Following the success of this pilot a 

procurement was conducted and UK Border Agency awarded the Front Office Service 

(FOS) contract to the Post Office Ltd on 31st October 2011. The Post Office Ltd will collect 

biometric data (fingerprints and digital photograph), an electronic signature and supporting 

documents from the applicant and send these securely to the UK Border Agency through a 

network of 100 Post Office Ltd branches from Spring 2012 and will continue to use the 17 

trial locations in the interim. They will also operate the mobile biometric enrolment service 

that the UK Border Agency launched in response to the need to accommodate applicants 

who are physically unable to attend premises due to health or incapacity, for example by 

visiting them at home.  

We recognise that this rollout will include vulnerable groups and have been working with 

those representing refugees and those in need of protection. In addition to inviting the 

views of these groups referenced above through the survey we have also engaged through 

the agencies established partnership forums including the National Asylum Stakeholder 

Forum and its subgroups. We have been seeking to address sensitivities in this area 

through partnership working and will continue to do so to implement our policy in the most 

effective way possible.  

 

 

SCS sign off [Considerations are 

detailed in Part 2] 
Name/Title Neil Hughes  

(Acting) National 

Lead for Temporary 

Migration  

I have read the available evidence and I am satisfied that this demonstrates 
compliance, where relevant, with Section 149 of the Equality Act and that due 

regard has been made to the need to: eliminate unlawful discrimination; 
advance equality of opportunity; and foster good relations. 

Directorate/Uni

t 

Identity services 
Lead contact 

Eleanor West  

Date 
27/11/2011 

Review Date 
27/11/2013 

 

 
Retain the completed PES for your records and send a copy to 

SDAT@homeoffice.gsi.gov.uk and your relevant business area Equality and 

Diversity Lead.  

  

mailto:SDAT@homeoffice.gsi.gov.uk
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Part 2 - Policy Equality Sign-off 

N.B. The PES can be completed throughout the development of a policy but is only 
signed at the point the policy is made public i.e. finalised and implemented. 

To assist in evaluating whether there is robust evidence that could withstand legal 

challenge, the following questions must be asked prior to sign-off. 

Q. Has „due regard‟ been made to the three aims of the General Duty (Section 

149 of the Equality Act 2010)? 

o Eliminate unlawful discrimination, harassment, victimisation and any 

other conduct prohibited by the Act; 

o Advance equality of opportunity between people who share a 

protected characteristic and people who do not share it; and 

o Foster good relations between people who share a protected 

characteristic. 

Q. Have all the protected characteristics been considered – age; disability; 

gender reassignment; pregnancy and maternity; race (includes ethnic or 

national origins, colour or nationality); religion or belief (includes lack of 

belief); sex; and sexual orientation? 

Q. Have the relevant stakeholders been involved and/or consulted? 

Q. Has all the relevant quantitative and qualitative data been considered and 

been subjected to appropriate analysis? 

Q. Have lawyers been consulted on any legal matters arising? 

Q. Has a date been established for reviewing the policy? 

 

Further resources including: Case Law; Equality Assurance Table; examples of best 

practice are available on Horizon. 
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