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The Legal Aid, Sentencing and Punishment of Offenders
Act 2012 (Amendment of Schedule 1) Order 2014

PART 2
Amendment of Schedule 1 to the Legal Aid,

Sentencing and Punishment of Offenders Act 2012

Excluded services: services provided to non-residents

2.—(1)  Part 2 of Schedule 1 to the Act (excluded services) is amended as follows.
(2)  In the opening words, after the third “Schedule” insert “or this Part of this Schedule”.
(3)  After paragraph 18(1) insert—

“19(1) Civil legal services provided to an individual who does not satisfy the residence test in relation
to the services.

Residence test
(2)  An individual satisfies the residence test in relation to services if—

(a) on the day on which the individual makes an application for a determination under Part 1
of this Act in relation to the services in question (“the application day”), the individual is
lawfully resident in the United Kingdom, the Channel Islands, the Isle of Man or a British
overseas territory, and

(b) the individual is within sub-paragraph (3), (4) or (5).
(3)  An individual is within this sub-paragraph if, on the application day, the individual is less

than 12 months old.
(4)  An individual is within this sub-paragraph if, on the application day—

(a) the individual has at any time been lawfully resident in the United Kingdom, the Channel
Islands, the Isle of Man or a British overseas territory for a period of 12 consecutive
months, and

(b) the total number of days on which the individual was absent from the United Kingdom,
the Channel Islands, the Isle of Man and the British overseas territories during that period
did not exceed 30.

(5)  An individual is within this sub-paragraph if—
(a) on the application day—

(i) as a result of the determination of a claim for asylum in the individual’s favour, the
individual has leave to enter, or to remain in, the United Kingdom based on rights
described in paragraph 30(1) of Part 1 of this Schedule,

(1) Paragraph 18 of Part 2 of Schedule 1 was inserted by S.I. 2013/748.

http://www.legislation.gov.uk/id/uksi/2013/748


Document Generated: 2023-06-18
Draft Legislation: This is a draft item of legislation and has not yet been made as a UK Statutory Instrument.

(ii) a period of 12 months or more has elapsed since the date on which that claim was
made, and

(iii) there has been a period of 12 consecutive months beginning on or after that date
during which the total number of days on which the individual was absent from
the United Kingdom, the Channel Islands, the Isle of Man and the British overseas
territories did not exceed 30, and

(b) when the services are provided, the individual continues to have leave to enter, or to
remain in, the United Kingdom based on rights described in paragraph 30(1) of Part 1
of this Schedule as a result of the determination of the claim for asylum mentioned in
paragraph (a)(i) in the individual’s favour.

Exceptions
(6)  Sub-paragraph (1) does not exclude from Part 1 of this Schedule services provided to an

individual if—
(a) on the application day—

(i) the individual has made a claim for asylum, and
(ii) the claim has been recorded by the Secretary of State but has not been determined

or abandoned, and
(b) when the services are provided—

(i) that claim has not been determined or abandoned, or
(ii) as a result of the determination of that claim in the individual’s favour, the individual

has leave to enter, or to remain in, the United Kingdom based on rights described in
paragraph 30(1) of Part 1 of this Schedule.

(7)  Sub-paragraph (1) does not exclude from Part 1 of this Schedule services provided to an
individual if—

(a) on the application day—
(i) as a result of the determination of a claim for asylum in the individual’s favour, the

individual has leave to enter, or to remain in, the United Kingdom based on rights
described in paragraph 30(1) of Part 1 of this Schedule, and

(ii) a period of less than 12 months has elapsed since the date on which that claim was
made, and

(b) when the services are provided, the individual continues to have leave to enter, or to
remain in, the United Kingdom based on rights described in paragraph 30(1) of Part 1
of this Schedule as a result of the determination of the claim for asylum mentioned in
paragraph (a)(i) in the individual’s favour.

(8)  Sub-paragraph (1) does not exclude from Part 1 of this Schedule services provided to an
individual if—

(a) on the application day—
(i) the individual is a resettled refugee, and

(ii) a period of less than 12 months has elapsed since the last date on which the individual
entered the United Kingdom before becoming a resettled refugee, and

(b) when the services are provided, the individual continues to be a resettled refugee.
(9)  Sub-paragraph (1) does not exclude from Part 1 of this Schedule services provided to an

individual if, on the application day—
(a) the individual is a member of Her Majesty’s United Kingdom forces, or
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(b) the individual is part of the immediate family of a member of Her Majesty’s United
Kingdom forces.

Definitions
(10)  For the purposes of this paragraph—

(a) an individual is not lawfully resident in the United Kingdom, the Channel Islands or the
Isle of Man if the individual requires leave to enter or remain in the United Kingdom, the
Channel Islands or (as the case may be) the Isle of Man but does not have it, and

(b) an individual is not lawfully resident in a British overseas territory if the individual requires
an equivalent form of leave in that territory but does not have it.

(11)  A reference in this paragraph to a day on which an individual was absent from the United
Kingdom, the Channel Islands, the Isle of Man and the British overseas territories is a reference to
a day for the whole of which the individual was so absent.

(12)  In this paragraph—
“the application day”, in relation to services provided to an individual, has the meaning given
in sub-paragraph (2);
“claim for asylum” means a claim by an individual for leave to enter, or to remain in, the
United Kingdom based on rights described in paragraph 30(1) of Part 1 of this Schedule which
is made at a time when the individual is in the United Kingdom;
“resettled refugee” means an individual who has leave to enter, or to remain in, the United
Kingdom for more than 6 months, other than as a result of a claim for asylum, and who—
(a) is a refugee, as defined in regulation 2 of the Refugee or Person in Need of International

Protection (Qualification) Regulations 2006(2), or
(b) is accorded rights and benefits in the United Kingdom equivalent to those accorded to

a refugee, as so defined.
(13)  For the purposes of this paragraph a claim for asylum is determined—

(a) if the claimant does not appeal against the Secretary of State’s decision on the claim, when
the period for appealing against the decision ends, or

(b) if the claimant appeals against the Secretary of State’s decision on the claim, when the
appeal is finally determined or withdrawn.

(14)  For the purposes of this paragraph, one individual (“A”) is part of the immediate family
of another (“B”) if—

(a) they are married to each other,
(b) they are civil partners of each other,
(c) they are cohabitants (as defined in section 62(1) of the Family Law Act 1996(3)), or
(d) B is A’s parent or has parental responsibility for A.”

Amendment of Part 1 of Schedule 1 to the Act

3.—(1)  Part 1 of Schedule 1 to the Act (services) is amended as follows.
(2)  In paragraphs 1 and 10, for sub-paragraph (3) (in each place) substitute—

“(3)  Sub-paragraphs (1) and (2) are subject to—

(2) S.I. 2006/2525.
(3) 1996 c. 27. Section 62(1) was amended by section 58(1) of, and paragraph 40 of Schedule 10 to, the Domestic Violence, Crime

and Victims Act 2004 (c. 28) and section 82 of, and paragraph 13(1) and (2) of Part 1 of Schedule 9 to, the Civil Partnership
Act 2004 (c. 33). There are other amendments to this provision but none is relevant.
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(a) the exclusions in Part 2 of this Schedule, with the exception of paragraph 19 of
that Part, and

(b) the exclusion in Part 3 of this Schedule.”
(3)  In paragraph 3, after sub-paragraph (2) insert—

“(2A)  But paragraph 19 of Part 2 of this Schedule does not exclude from sub-
paragraph (1) services provided in relation to abuse of an individual that took place at a
time when the individual was a child.”

(4)  In paragraph 5, after sub-paragraph (2) insert—
“(2A)  But paragraph 19 of Part 2 of this Schedule does not exclude from sub-

paragraph (1) services provided in relation to—
(a) the discharge of a patient liable to be detained or recalled under—

(i) the Mental Health Act 1983(4), or
(ii) paragraph 5(2) of the Schedule to the Repatriation of Prisoners Act 1984(5),

or
(b) deprivation of liberty authorised by—

(i) section 4B of the Mental Capacity Act 2005(6) (deprivation of liberty
necessary for life-sustaining treatment etc),

(ii) an order under section 16(2)(a) of that Act (powers to make decisions about
the personal welfare, property and affairs of a person lacking capacity), or

(iii) Schedule A1 to that Act(7) (hospital and care home residents: deprivation
of liberty).”

(5)  In paragraph 6, after sub-paragraph (2) insert—
“(2A)  But paragraph 19 of Part 2 of this Schedule does not exclude from sub-

paragraph (1) services provided in relation to community care services which a relevant
person may provide or arrange to provide under the Children Act 1989(8).”

(6)  In paragraph 9, after sub-paragraph (2) insert—
“(2A)  But paragraph 19 of Part 2 of this Schedule does not exclude from sub-

paragraph (1) services provided in relation to—
(a) the inherent jurisdiction of the High Court in relation to children, or
(b) deprivation of liberty in exercise of the inherent jurisdiction of the High Court in

relation to vulnerable adults.”
(7)  In paragraph 11(3)(a), for “3 and 11” substitute “3, 11 and 19”.
(8)  In paragraphs 12(2) and 18(4)(a), for “paragraph 11” (in each place) substitute “paragraphs

11 and 19”.
(9)  In paragraphs 13, 15, 16, 17, 20, 24, 25, 26, 27, 28, 29 and 30, for sub-paragraph (2) (in

each place) substitute—
“(2)  Sub-paragraph (1) is subject to—

(a) the exclusions in Part 2 of this Schedule, with the exception of paragraph 19 of
that Part, and

(b) the exclusion in Part 3 of this Schedule.”

(4) 1983 c. 20.
(5) 1984 c. 47. Paragraph 5(2) was amended by S.I. 2008/2833.
(6) 2005 c. 9. Section 4B was inserted by section 50(1) and (2) of the Mental Health Act 2007 (c. 12).
(7) Schedule A1 was inserted by section 50(5) of, and Schedule 7 to, the Mental Health Act 2007 (c. 12).
(8) 1989 c. 41.
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(10)  In paragraph 19—
(a) after sub-paragraph (2) insert—

“(2A)  But paragraph 19 of Part 2 of this Schedule does not exclude from sub-
paragraph (1) services provided in relation to—

(a) judicial review in respect of the lawfulness of detention,
(b) proceedings before the Special Immigration Appeals Commission,
(c) judicial review of a negative decision in relation to an asylum application (within

the meaning of the EU Procedures Directive) where there is no right of appeal
to the First-tier Tribunal against the decision, or

(d) judicial review of certification under section 94(9) or 96(10) of the Nationality,
Immigration and Asylum Act 2002 (certificate preventing or restricting appeal
of immigration decision).”, and

(b) for sub-paragraph (7) substitute—
“(7)  Sub-paragraphs (5) and (6) do not exclude services provided to an individual in

relation to judicial review described in sub-paragraph (2A)(c) or (d).”
(11)  In paragraph 23(4)(a), for “3 and 8” substitute “3, 8 and 19”.
(12)  In paragraph 32—

(a) for sub-paragraph (4) substitute—
“(4)  Sub-paragraph (1) is subject to—

(a) the exclusions in Part 2 of this Schedule, with the exception of paragraph 19 of
that Part, and

(b) the exclusion in Part 3 of this Schedule.”, and
(b) in sub-paragraph (5)(a) for “6 and 8” substitute “6, 8 and 19”.

(9) Section 94 was amended by sections 27(1) to (7) and 47 of, and Schedule 4 to, the Asylum and Immigration (Treatment of
Claimants, etc.) Act 2004 (c. 19); section 47(8) of the Immigration, Asylum and Nationality Act 2006 (c. 13); S.I. 2003/970;
S.I. 2003/1919; S.I. 2005/330; S.I. 2005/1016; S.I. 2005/3306; S.I. 2006/3215; S.I. 2006/3275; S.I. 2007/2221; S.I. 2007/3187;
and S.I. 2010/561.

(10) Section 96 was amended by section 30 of the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004 (c. 19).
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