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Is this new policy or
revision to an
existing policy?

This Order is designed to clarify the legal
restrictions on staff working in the justice
system on disclosing “protected
information” (i.e. information concerning
a person’s application for a gender
recognition certificate (GRC), or, if they
have obtained a GRC, their gender
history).




Screening

Policy Aim

The purpose of this instrument is to ensure that staff from the
Scottish Prison Service, justice social work services, the Parole
Board for Scotland and others involved in the management,
supervision and rehabilitation of those charged with or convicted of
offences, can disclose protected information when necessary. This
is to allow them to carry out their duties without risk of committing
an offence.

The Gender Recognition Act 2004(the Act) enables people to
change their legal sex by obtaining a Gender Recognition
Certificate (GRC). Section 22(1) of the Actprovides that it is an
offence to disclose protected information (information about a
person’s application for a GRC or, if the application is granted,
their gender history).

Section 22(4) of the Act lists circumstances in which it is not an
offence to disclose protected information but does not explicitly
cover the full range of offender management purposes for which it
might be necessary to disclose such information. To remove the
risk of staff working in offender management committing an
offence this Order will make it explicit that they can disclose
protected information when necessary for certain purposes.

This instrument contributes to the National Outcome of ensuring
we respect, protect and fulfil human rights and live free from
discrimination.

Who will it affect?

This instrument will have a small impact on two main sections of
the community;

e those working on the management of offenders where the
individuals being managed have either applied for or been
granted a Gender Recognition Certificate

e and the individuals themselves.

For those working in the management of offenders this instrument
will alleviate concerns identified by SPS that staff may commit an



offence under section 22(1) of the Act by disclosing information
relating to an application/granting of a GRC. This will ensure that
relevant staff can confidently manage the individuals in their care,
including any risks posed towards, or by individuals, as well as
addressing any risk of self-harm.

It might be necessary to disclose protected information to
safeguard a prisoner with a GRC, to safeguard other prisoners in
the same prison as them; to make practical arrangements to
properly care for or transport the prisoner; or to make collective
decisions about a prisoner with a GRC. Disclosure may also help
to ensure an individual with the GRC can be identified for
appropriate support and programmes in the community on release
from prison or following a non-custodial disposal of their case at
court.

In some instances, not disclosing such protected information may
be a breach of the duty of care that staff involved in offender
management have towards prisoners or those being supervised in
the community.

For those individuals who have either applied for or been granted a
GRC and are subject to offender management arrangements, this
instrument will put beyond doubt that staff involved in their
management are able to disclose such protected information,
ensuring they have relevant and necessary information about a
person’s circumstances to make appropriate practical
arrangements can be put in place for their supervision and/or care.
This potentially has a positive and direct impact by safeguarding
the person concerned and enabling them to access appropriate
support and programmes, both in the community or within
custodial settings. Additionally, by clarifying that disclosure under
this instrument will only be lawful where done for specific purposes
and when necessary for those purposes, rather than merely
expedient, the right of prisoners and those supervised in the
community will not be adversely affected.

What might prevent the desired outcomes being achieved?

Risks are assessed in the DPIA.
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Stage 4: Decision making and monitoring

Identifying and establishing any required mitigating action

Have positive or Transgender prisoners/offenders/accused —

negative impacts been | who have/seek a GRC

identified for any of the

equality groups? Positive impact:

e This instrument will ensure protected
information is shared when necessary
by clarifying that it is lawful to do so.
This will help ensure that those
individuals whose protected
information is disclosed can be
safeguarded (in prison or the
community) and enabled to access
appropriate supports and
programmes.

No negative impacts identified meantime

Is the policy directly or | No
indirectly discriminatory
under the Equality Act
201037

If the policy is indirectly
discriminatory, how is it
justified under the
relevant legislation?

If not justified, what
mitigating action will be
undertaken?

3 See EQIA — Setting the Scene for further information on the legislation.



Describing how Equality Impact analysis has shaped the policy
making process

No changes or modifications required to the instrument following
preparation of this impact assessment.

Officials will liaise with the Scottish Prison Service to ensure that
appropriate notification is made with their staff to highlight the
introduction of this instrument and the clarification it provides. We have
engaged with stakeholders.

This instrument will not have any direct financial implications on prisons
or criminal justice partners.

This instrument will contribute to better outcomes for transgender
prisoners/offenders/accused who have/are applying for a GRC as
protected information will be shared when necessary. It will provide staff
with the confidence to share protected information where necessary for
one of the purposes in the instrument. This will help ensure that where a
transgender individual with, or applying for a GRC’sprotected information
is relevant to safeguarding them (for instance if they are self-harming or
suicidal or because of difficulties accessing gender reassignment
treatment) it can be shared if ncessary.

Additionally there are potential better outcomes for the general public
and wider communities by providing certainty to relevant justice parnters
that it can share protected information when it is necessary to do so
when planning risk management of a transgender offender with a GRC.

Monitoring and Review
The operation of the order will be primarily monitored by the respective

Data Controllers. If any concerns emerge around operation, including
from individuals, consideration would be given to these.



Stage 5 - Authorisation of EQIA
Please confirm that:

¢ This Equality Impact Assessment has informed the
development of this policy:

Yes [X No O

¢ Opportunities to promote equality in respect of age, disability,
gender reassignment, pregnancy and maternity, race, religion
or belief, sex and sexual orientation have been considered, i.e.:

o Eliminating unlawful discrimination, harassment,
victimisation;

o Removing or minimising any barriers and/or
disadvantages;

o Taking steps which assist with promoting equality and
meeting people’s different needs;

o Encouraging participation (e.g. in public life)

o Fostering good relations, tackling prejudice and
promoting understanding.

Yes X No [ ]

¢ If the Marriage and Civil Partnership protected characteristic
applies to this policy, the Equality Impact Assessment has also
assessed against the duty to eliminate unlawful discrimination,
harassment and victimisation in respect of this protected
characteristic:

Yes [ ] No [ ] Notapplicable X



Declaration

| am satisfied with the equality impact assessment that has been
undertaken for the Gender Recognition (Disclosure of
Information)(Scotland) order 2023 and give my authorisation for the
results of this assessment to be published on the Scottish
Government’s website.

Name: Quentin Fisher
Position: Interim Deputy Director Justice
Authorisation date: 17 November 2023



