Equality Impact Assessment
The Prohibition of Smoking Outside Hospital Buildings (Scotland) Regulations 2022

Description of Policy

Title of policy/ The Prohibition of Smoking Outside Hospital Buildings

strategy/ legislation (Scotland) Regulations 2022

Minister Maree Todd, MSP, Minister for Public Health, Women’s
Health and Sport

Lead Official Karen MacNee, Deputy Director, Head of Health
Improvement

SG Officials involved Name and Team

in EQIA Jules Goodlet-Rowley: Head of Healthy Living Unit
Lily Green: Tobacco Control and Gambling Team

Directorate Population Health Directorate

New policy and/or Scottish Government will lay regulations before the Scottish

legislation Parliament to introduce an enforceable prohibition of

Smoking outside hospital buildings, providing a smoke-free
perimeter of 15 metres. This primarily supports the de-
normalisation of smoking on hospital grounds in order to
help reduce the use of tobacco across the population and to
reinforce that the NHS should be seen as an exemplar of
health promotion within society and to support people to in
their efforts to stop smoking. The secondary aim is to help
prevent and reduce exposure to second-hand smoke by
people in NHS hospital grounds, at entrances and near
windows/vents to buildings.

Screening
Policy Background and Aim

The Scottish Government’s 2013 strategy, Creating a Tobacco — Free Generation’, set the
ambitious target of a tobacco-free generation by 2034. This means that a child born in 2013 would
turn 21 in a country largely devoid of smoking, with an adult smoking rate of 5% or less. This goal
was carried forward in a revised action plan in 20182 and, as part of a commitment in Programme
for Government 21/22, a refreshed Tobacco Action Plan will be going live in 2023. To achieve this
ambition, tobacco use must be put out of sight and out of mind, and our young people must be
protected from second hand smoke.

The Smoking, Health and Social Care (Scotland) Act 2005° made it an offence to smoke in wholly
or substantially enclosed public spaces, which included smoking inside a hospital building.

In April 2015, all NHS Health Boards in Scotland implemented smoke free policies across their
grounds* as health promoting health services® but there have been significant issues around
compliance. Health Boards have reported difficulties in enforcing smoke-free policies as there is
no sanction that can be applied if someone refuses to comply with the policy, other than asking the
person to leave the grounds. However, this may not be possible should a person be a patient. It is
also difficult to enforce on large hospital grounds where a person could easily re-enter undetected.

1 Creating a Tobacco-Free Generation A Tobacco Control Strategy for Scotland (www.gov.scot)

2 Raising Scotland's tobacco-free generation: our tobacco control action plan 2018 - gov.scot (www.gov.scot)
3 Smoking, Health and Social Care (Scotland) Act 2005 (legislation.gov.uk)

4 NHS Smokefree (smokefreegrounds.orq)

5 CEL 01 (2012) - Health Promoting Health Service: action in hospital settings (scot.nhs.uk)




Smoking therefore around Scotland’s hospitals continues to present a potential health risk to
patients, visitors and staff, some of which are particularly vulnerable.

To address these compliance issues, section 20 of the Health (Tobacco, Nicotine etc. and Care)
(Scotland) Act 2016 (“the 2016 Act”) inserted new sections 4A to 4D into the Smoking, Health and
Social Care (Scotland) Act 2005 (“the 2005 Act”), creating new offences of permitting others to
smoke in the no-smoking area outside hospital buildings and smoking in the no-smoking area
outside hospital buildings. The no-smoking area outside a hospital building is the area lying
immediately outside the hospital building and bounded by a perimeter a specified distance from
the building, so far as the area forms part of hospital grounds. The distance from the building is
specified in these Regulations as 15 metres (15m). Section 20 of the 2016 Act will be commenced
for the purposes of laying and then making these Regulations and will come fully into force when
these Regulations come into force.

The primary aim of this policy therefore is to introduce an enforceable 15m smoke-free perimeter
around hospital buildings to support the de-normalisation of smoking. The secondary aim, is to
prevent or reduce the harms of second hand smoke at hospital entrances and exits. It is believed
that this action will help to further reduce the use of tobacco across the population and will support
NHS Boards in becoming exemplars in providing smoke-free environments and promoting healthy
choices.

Setting a perimeter around buildings focusses on the areas where there is the highest level of
traffic of people on foot leaving and entering the hospital who could be exposed to second hand
smoke, and where there is a risk of smoke entering hospital buildings as a result of people
smoking close to the building, in particular at entrances.

As highlighted in the policy memorandum for the 2016 Act®, there is evidence from studies of
second-hand smoke in outdoor environments which suggest that smoke-drift from outside can
lead to levels of second-hand smoke inside building entrances and windows which may be high
enough to warrant concern for people inside a building. Outdoor tobacco smoke has been found at
least 3m from designated smoking areas, without taking in to account wind conditions which can
cause the smoke to drift further.” The highest risk from smoke-drift is dependent on the
environment, with areas of high wind distributing outdoor tobacco smoke further, but a perimeter of
15m reduces the risk significantly.

Further to this, the policy supports those visiting for cessation treatment, who have given up or
who have reduced their smoking, and who might find it difficult to pass through areas close to
entrances where people have congregated to smoke. This policy will help people who have been
advised to stop or reduce their smoking for periods of medical treatment. Social acceptability has a
strong bearing on health behaviours and evidence shows that quitting is made more difficult if a
smoker’s social environment is filled with smokers.?

Policy Consultation

A consultation titled Prohibiting Smoking Outside Hospital Buildings ran from 8 October 2019 to 17
January 2020°. The consultation was made available online at https://consult.gov.scot/. The
consultation sought views on proposed regulations aimed at making it an offence to smoke outside

6 Policy Memorandum (parliament.scot)

7 Quantification of Qutdoor Tobacco Smoke Exposure at Qutdoor Smoking Facilities - PubMed (nih.gov)
8 Introduction.pdf (tobaccoinaustralia.org.au)

9 Prohibiting smoking outside hospital buildings: consultation - gov.scot (www.gov.scot)




hospital buildings or knowingly permit others to smoke there, to allow the regulations to be
finalised and laid in the Scottish Parliament. The consultation sought views on the three points:

e The distance from hospital buildings which will form the perimeter of the no-smoking areas
outside a hospital building, and how the perimeter around the building is determined in so
far as whether the perimeter ends the specified distance from a wall or from any part of the
building structure or otherwise.

e The manner of display, form and content of no-smoking notices.

e Whether there are any exceptions required for specific hospitals or specific buildings, or
specific areas of land which should not be considered hospital grounds or part of the no-
smoking areas respectively under the definitions in the Act.

The full public consultation® for the 2016 Act, which took place in 2015, identified substantial
support for this appropriate regulation.

The 2019 consultation received 559 responses, comprising 513 individual responses and 46
organisational responses. The consultation attracted responses from a diverse range of
organisations. NHS bodies represented almost half of all organisation responses (e.g. NHS
Boards, hospitals and health and social care partnerships). Further, three NHS responses
included the feedback and views gathered through their own consultation process which involved
staff and/or patients. This was followed by third sector organisations (e.g. health improvement
organisations/charities as well as smokers' rights bodies). Other public sector bodies were
represented by local government and a related membership body. Educational institutions who
responded comprised medical professionals' institutions and a health research consortium.

The consultation attracted responses from those who strongly supported the proposals as well as
some who did not. A clear majority of respondents agreed that the perimeter of the no-smoking
area should be 15m from hospital buildings (72%). Organisations noted stronger levels of
agreement with the proposal than individuals. Many of the respondents that were in favour of

setting the perimeter at 15m considered the proposed distance "necessary"”, "justified" and/or
"sufficient" to significantly reduce health risks for patients, visitors and staff.

The majority of respondents agreed that the perimeter of the no-smoking area should be
measured from the outside wall of a building, and include all the land and areas beneath canopies
or overhangs, even where they measure more than 15m from the side of the hospital building
(72%). Organisations noted stronger levels of agreement with the proposal than individuals.

Several concerns around the practical management of patients should a perimeter ban be
imposed in mental health settings were expressed by those working in and having experience of
such settings. These included fears that smokers may not agree to hospital admission if they
were unable to smoke, that a ban could add risks to safety and security, and that cigarettes were
commonly used as a de-escalation technique to calm situations.

Because of the concerns raised regarding mental health settings, we decided to seek further
clarification and sought additional detail and input from the Royal College of Psychiatrists in
Scotland and assessed in detail the comments provided by the NHS and various psychiatric
groups. After thorough examination of the arguments and the implications of exempting such

10 A Consultation on Electronic Cigarettes and Strengthening Tobacco Control which ran from 10 October 2014 to 2
January 2015



hospitals, the Scottish Government formed the view that these concerns can be mitigated against
and that there are no compelling, fundamental reasons to exempt psychiatric hospitals from the
proposed legislation.

Who will it affect?

This EQIA builds on the EQIA conducted for the 2016 Act published in August 2015."" We have a
good understanding, based on decades of data, of who smokes tobacco across the Scottish
population in terms of some equalities characteristics and socio-economic status.

Creating a designated smoke-free area in NHS hospital grounds will impact protected
characteristic groups who work in or use hospitals as patients, the elderly, disabled and pregnant
in both positive and negative ways. However, it is expected that a strong public health rationale
and the positive outcomes they will deliver outweigh any disproportionate impacts on protected
characteristic groups. Anyone needing to work in, visit or use hospital buildings could be affected.

The following organisations were contacted as part of the original EQIA for the 2016 Bill that led to
these Regulations and were contacted in 2022 again for this review. No changes have been
requested:

. Age Scotland;
. Children First Scotland;

. Inclusion Scotland;

. Black and Ethnic Minority Infrastructure Scotland;
. Scottish Women's Convention;

. Engender;

. Equality Network;

. Interfaith Scotland; and

. Scottish Transgender Alliance.

What might prevent the desired outcomes being achieved?

Achieving the desired outcomes will be dependent on, and will involve a need for those working at,
admitted to or visiting hospital buildings, to take action to adopt new behaviour and adopt the
regulations and responsibilities. Communication and regulation processes could impact on the
desired outcomes, such as not realising that they are within 15m of a hospital building. This is
expected to be offset by clear signage on hospital grounds regarding the banning of smoking
within 15m of a hospital building. We will know that the policy outcome has been achieved when
there is a decrease in communications received by Scottish Government, Hospital Boards and
Local Authorities regarding second hand smoke outside hospitals. It is also anticipated that over
time, there will be a reduced number of enforcements needed due to behaviour change and
expectations regarding the inability to smoke within 15m of a hospital building.

Stage 1: Framing

Results of framing exercise

11 Equalities Impact Assessment (EQIA) for the Health (Tobacco, Nicotine etc and Care) (Scotland) Bill - gov.scot

(www.gov.scot)




Since the introduction of the 15m perimeter smoking ban would impact anyone attending a
hospital building, there has been engagement with a broad range of stakeholders as detailed in
the screening section of this document in addition to a public consultation that took place in 2019.

Initial Summary Reflection

It’'s expected that the main impacts of this proposal will support NHS Boards in becoming
exemplars in providing smoke free environments and promoting healthy choices.

However, there would be a mixed equality impact on those with the following protected
characteristics:

Persons with disabilities

Elderly persons

Pregnant persons and new parents
Low incomes

Interaction with Other Policies (Draft or Existing)
Health (Tobacco, Nicotine etc. and Care) (Scotland) Act 2016

The proposed regulations when laid and approved would enact the new sections included in the
2016 Act (section 20).

Extent/Level of EQIA required

This EQIA specifically focussing on the introduction of an enforceable ban on smoking within 15m
of a hospital building as defined above builds on the EQIA completed for the Act 2016. Not a
significant amount of information has changed since this date, with the exception of the further
consultation carried out in 2019 which features repeatedly through this document.
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How has the Equality Impact analysis shaped the policy making process so
far?

Equality issues were considered during the policy development process and the
proposals were not considered to give rise to the possibility of those affected being
treated less favourably due to any of the protected characteristics overall. This policy
has a strong public health rationale and the positive outcomes they are expected to
deliver should have particular benefits for all of those with protected characteristics
who smoke. Disproportionate negative impacts on individuals within protected
characteristic groups will be outweighed by the policy's positive health benefits at a
population level. This no-smoking policy is intended to beneficial to all — whether or
not the people are more likely to smoke. The legislation is designed to promote
positive behaviour change and is not intended to be punitive, this facilitates
educational opportunities which could further assist boards in promoting free stop-
smoking services.

It was therefore considered that a relatively limited Equality Impact Assessment
(EQIA) would be appropriate. The focus of the data gathering and consideration was
on determining whether there may be any inadvertent effects on different groups by
examining the populations likely to be affected by the proposals.

Monitoring and Review

No changes to the policy were considered necessary following the EQIA. However,
the Scottish Government will continue to work with stakeholders to ensure full
account is taken of equality issues. Data on smoking prevalence rates among
protected characteristic groups will continue to be monitored as it becomes available.

Stage 5: Authorisation of EQIA

Declaration | am satisfied with the equality impact assessment that has been
undertaken for the The Prohibition of Smoking Outside Hospital Buildings
(Scotland) Regulations 2022 and give my authorisation for the results of this
assessment to be published on the Scottish Government’s website.

Name: Karen MacNee

Position: Deputy Director
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