Equality and Child Rights and Wellbeing Impact Assessment
Town and Country Planning (Pre-Application Consultation) (Scotland) Amendment
Regulations 2021

Background

The public sector equality duty requires the Scottish Government to assess the impact of
applying a proposed new or revised policy or practice. Equality legislation covers the
characteristics of: age, disability, gender reassignment, sex including pregnancy and
maternity, race, religion and belief, and sexual orientation.

An equality impact assessment (EQIA) aims to consider how a policy (a policy can cover:
activities, functions, strategies, programmes, and services or processes) may impact,
either positively or negatively, on different sectors of the population in different ways.

In addition, the Scottish Government has undertaken an impact assessment considering
issues relating to Child Rights and Wellbeing. The Child Rights and Wellbeing Impact
Assessment (CRWIA) is used to identify, research, analyse and record the impact of a
proposed law or policy on children's human rights and wellbeing. It should be used

on all new legislation and policy which impacts children, not just children's services.

Pre-application Consultation (PAC) Proposals

These legislative changes are part of a wider programme of improving community
engagement in planning, deriving largely from provisions contained within the Planning
(Scotland) Act 2019'. They include the National Planning Framework, amended
development planning procedures, the introduction of Local Place Plans plus guidance on
both effective community engagement in local development plans and mediation.

The aim of this particular strand is to improve the statutory requirements for pre-application
consultation (PAC) with local communities. This is in light of the findings of the
Independent Review Panel charged to review the planning system, in their report
‘Empowering Planning to Deliver Great Places’ and subsequent public consultations in
20172.

Who will it affect?

We envisage that these changes will affect all those potentially involved at the PAC stage
of the Scottish planning system, including the prospective applicant and their agents and
those who seek to become engaged with the development proposals.

We recognise that whilst new requirements on the format of information, for an additional
public event and on the content of PAC reports should improve engagement and hopefully
local communities’ experience of PAC, the impacts may fall differently on different groups
in society. Our evidence would suggest that people with disabilities, children, women and
ethnic minority groups for example, experience a variety of challenges in engaging with
planning, such as in relation to physical mobility and access, the impact of additional
caring responsibilities or language and communication issues.

In mitigation, guidance is intended to help address the different needs and abilities or
modes of engagement across various groups in society. For example, regarding issues

1 https://www.legislation.gov.uk/asp/2019/13/contents
2 https://www.transformingplanning.scot/planning-reform/how-we-got-here/




around physical access to venues, timing of events, use of online approaches to
engagement that can complement the required steps, and engagement tools that reflect
the communities with whom prospective applicants are engaging.

The consultation sought views on online forms of engagement, which might address some
concern about engagement during PAC. Whilst during the COVID-19 emergency, such
engagement has been used in relation to PAC, we have yet to assess how well that may
have worked, with a view to adding specific legislative requirements at this time, beyond
simply making information available electronically. It seems unlikely that a move to online
engagement will in itself be a panacea for issues around engagement in planning.

Whilst the cases to which PAC exemptions apply are likely to be few in number and will
apply to cases where the same basic proposal has been through PAC and finalised for a
previous application, there may nevertheless be concerns about disempowerment that in
some groups in society exacerbate pre-existing concerns in this regard.

What might prevent the desired outcomes being achieved?

We have not identified any factors which might prevent the desired outcomes.

Framing

Results of EQIA framing exercise

It is clear from the engagement during and since the Independent Panel’s review that there
is a need to improve public engagement measures, such as PAC. It also clear from that
work that different groups in society have different levels of engagement with the planning
system.

From the evidence gathered, these amendments are likely to enhance the opportunities for
engagement in shaping the places that people work and stay. However, whilst we believe
they will generally have a positive effect, we saw value in gathering further evidence
following implementation.

Extent/Level of EQIA required

The potential impact on each of the protected groups of the changes to land use planning
legislation has been considered using information in the Scottish Government’s Evidence
Finder?® plus additional information below.

Results of CRWIA framing exercise

The Articles of the United Nations Convention on the Rights of the Child (UNCRC) and the
child wellbeing indicators under the Children and Young People (Scotland) Act 2014 apply
to all children and young people up to the age of 18, including non-citizen and
undocumented children and young people.

Our work on this to date indicates that a CRWIA is required to support the development of
this policy. We note that guidance suggests that a CRWIA should be undertaken where
the policy will be subject to extensive consultation, including with the Scottish Parliament.

3 http://www.equalityevidence.scot/




The Articles of the UNCRC and the child wellbeing indicators under the Children and
Young People (Scotland) Act 2014 apply to all children and young people up to the age of
18, including non-citizen and undocumented children and young people.

The policy will specifically support Article 12 of the UNCRC. This relates to every child
having a right to express their views and have them given due weight in accordance with
their age and maturity. Children should be provided with the opportunity to be heard, either
directly or through a representative or appropriate body. This links to the Respected and
Responsible welfare indicators.

Other Articles of the UNCRC may indirectly be relevant such as: Article 3 - Every decision
and action taken relating to a child must be in their best interests; Article 15 — a right to
gather and use public space, providing no laws are broken; and Article 31 — a right to play,
rest, leisure and access cultural life appropriate to their age.

We envisage that the policy will potentially impact upon the opportunity of all children and
young people to become more actively engaged in the planning system. However, there is
the potential for intersectional issues to effect the perception of certain groups of children
and young people of engagement. Research relating to out of school groups and activities
suggests this may particularly be an issue for both disabled children and older children.
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Stage 4: Decision making and monitoring

Identifying and establishing any required mitigating action

Have positive or negative
impacts been identified for any
of the equality groups?

This package generally adds to the public
engagement requirements where PAC is
applied. Whilst exemptions from PAC are
proposed, these will be in relation to applications
for planning permission where the basic proposal
will have been through the PAC process
previously.

Having more public events and more consistent
and transparent reporting of PAC may not
address the challenges that face some sectors in
society in engaging with this aspect of planning,
guidance may be able to direct prospective
applicants to a more considered and inclusive
approach when meeting the procedural
requirements.

Is the policy directly or
indirectly discriminatory under
the Equality Act 2010%4?

Potentially indirectly discriminatory in terms of
those groups who would find it easier or who
would be more likely to engage online than at
physical events, for example younger age
groups. There is evidence that other groups use
online tools less often than others, e.g. older age
groups and disabled people.

If the policy is indirectly
discriminatory, how is it
justified under the relevant
legislation?

There is scope for the policy implementation to
be indirectly discriminatory should the method of
engagement used provide a barrier to any
person with a particular protected characteristic.

If not justified, what mitigating
action will be undertaken?

We asked in the consultation about views on
using online tools and on including that in
statutory requirements. Only a few comments
were provided on the EQIA. A summary of those
is provided below. Also guidance can at least
include the issue of online engagement
complementing public events.

24 See EQIA - Setting the Scene for further information on the legislation.




Describing how Equality Impact analysis has shaped the policy making
process25

The EqlA has helped highlight the potential issues which may disproportionately
impact on those with particular protected characteristics. We have included
requirements for the information to be made available to the public during PAC to be
available in both hard copy and electronic formats, in light of the different ways in
which, for example, different age groups engage on issues.

The public consultation sought the views of stakeholders on our draft EQIA.

m  The proposed changes will help to address how different sectors of
society can be empowered to better engage with the planning process
(planning authorities).

=  The commitment that guidance will cover complementary approaches to
engagement is welcomed and it is hoped that prospective applicants
take a more inclusive and considered approach to meeting the
procedural requirements (public and representative bodies).

n It would be useful to develop the guidance on other aspects of diversity
and establish practical ways it can be brought into the PAC process e.g.
recommending having diversity statements at PAC events, non-technical
statements about the process and development and the potential for
online language translation (planning authorities).

m A few respondents (community councils and public representative
bodies) felt that the “do nothing” option was not viable if an improvement
in PAC procedures and mechanisms is to be achieved.

However, one respondent was critical of our approach and in particular the reliance
of addressing gendered issues in guidance which will be published to support the
implementation of the new PAC requirements.

It is considered that our approach should remain unchanged as to legislate for these
issues could result in requirements being too inflexible and restrict the options
available to applicants to tailor their approach to the proposal in question and to the
people within the area which they are seeking to engage with.

Monitoring and Review

Further work is required on the measures to monitor and review the wider community
engagement package, of which this forms a part. Officials are in regular contact with
developer and planning authority interests, and will obtain feedback from them as the
new requirements are implemented.

25 See separate final Child Rights and Wellbeing Impact Assessment for conclusions in that regard.



We will also review the first 12 months of their operation, including a request for
public views on their operation.

Authorisation of EQIA
Please confirm that:

+ This Equality Impact Assessment has informed the development of this
policy:

Yes X No []

+ Opportunities to promote equality in respect of age, disability, gender
reassignment, pregnancy and maternity, race, religion or belief, sex and
sexual orientation have been considered, i.e.:

o Eliminating unlawful discrimination, harassment, victimisation;

o Removing or minimising any barriers and/or disadvantages;

o Taking steps which assist with promoting equality and meeting
people’s different needs;

o Encouraging participation (e.g. in public life)

o Fostering good relations, tackling prejudice and promoting
understanding.

Yes X No []

+ If the Marriage and Civil Partnership protected characteristic applies to this
policy, the Equality Impact Assessment has also assessed against the
duty to eliminate unlawful discrimination, harassment and victimisation in
respect of this protected characteristic:

Yes [] No [] Notapplicable X

Declaration

| am satisfied with the equality impact assessment that has been undertaken
for the Town and Country Planning (Pre-Application Consultation) (Scotland)
Amendment Regulations 202, and give my authorisation for the results of this
assessment to be published on the Scottish Government’s website.

Name: John McNairney
Position: Chief Planner
Authorisation date: 17 February 2021



