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SCOTTISH STATUTORY INSTRUMENTS

2019 No. 26

EXITING THE EUROPEAN UNION
ENVIRONMENTAL PROTECTION

WASTE
WATER

WATER INDUSTRY

The Environment (EU Exit) (Scotland)
(Amendment etc.) Regulations 2019

Made       -      -      -      - 31st January 2019
Laid before the Scottish
Parliament       -      -      -      - 1st February 2019

Coming into force in accordance with regulation 1.

The Scottish Ministers make the following Regulations in exercise of the powers conferred by
paragraph 1(1) and (3) of schedule 2, and paragraph 21(b) of schedule 7, of the European Union
(Withdrawal) Act 2018 M1, and all other powers enabling them to do so.

In accordance with paragraph 4 of schedule 2 of that Act they have consulted with the Secretary
of State.

Marginal Citations
M1 2018 c.16.

PART 1
Introduction

Citation and commencement

1. These Regulations may be cited as the Environment (EU Exit) (Scotland) (Amendment etc.)
Regulations 2019 and come into force on exit day.

http://www.legislation.gov.uk/id/ukpga/2018/16
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Commencement Information
I1 Reg. 1 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

PART 2
Amendments to legislation concerning the water environment

Water Environment and Water Services (Scotland) Act 2003

2.—(1)  The Water Environment and Water Services (Scotland) Act 2003 M2 is amended as
follows.

(2)  In section 1(1) (general purpose of Part 1), after “water policy” insert “ , as last amended by
Commission Directive 2014/101/EU M3, ”.

(3)  In section 2 (the general duties), in subsections (1) and (2), after “Directive” insert “ , the
Groundwater Directive and the Priority Substances Directive ”.

(4)  In section 28(1) (interpretation of Part 1)—
(a) after the definition of “groundwater”, insert the following definition—

““the Groundwater Directive” means Directive 2006/118/EC of the European Parliament
and of the Council on the protection of groundwater against pollution and deterioration
M4, as amended by Commission Directive 2014/80/EU M5,”,

(b) after the definition of “loch”, insert the following definition—
““the Priority Substances Directive” means Directive 2008/105/EC of the European
Parliament and of the Council on environmental quality standards in the field of water
policy, amending and subsequently repealing Council Directives 82/176/EEC, 83/513/
EEC, 84/156/EEC, 84/491/EEC, 86/280/EEC and amending Directive 2000/60/EC of the
European Parliament and of the Council M6, as amended by Directive 2013/39/EU of the
European Parliament and of the Council M7,”.

(5)  After section 28, insert—

“28A Interpretation of Directives for the purposes of Part 1

28A. For the purposes of this Part—
(a) the Directive is to be interpreted in accordance with Part 1 of schedule 5,
(b) the Groundwater Directive is to be interpreted in accordance with Part 2 of that

schedule, and
(c) the Priority Substances Directive is to be interpreted in accordance with Part 3 of

that schedule.”
(6)  After schedule 4 (modifications of Part III of the 1980 Act), insert—
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“SCHEDULE 5 Section 28A

INTERPRETATION OF DIRECTIVES FOR THE PURPOSES OF PART 1

PART 1
The Directive

Introduction

1.—(1)  When interpreting the Directive for the purposes of Part 1 of this Act—
(a) a reference to one or more member States in a provision imposing an obligation,

or conferring a discretion, on a member State or member States is to be read
as a reference to the relevant authority which, immediately before exit day, was
responsible for the United Kingdom's compliance with that obligation, or able to
exercise that discretion, in respect of Scotland,

(b) a reference to Community legislation is to be read as a reference to retained EU law,
(c) the Directive is to be read subject to the following rules.

(2)  In sub-paragraph 1(a)—
“exit day” has the meaning given by section 20 of the European Union (Withdrawal)
Act 2018,
“relevant authority” means—
(a) the Scottish Ministers,
(b) SEPA,
(c) any responsible authority.

Modifications to the Articles

2. Article 2 is to be read as if—
(a) in paragraph 24, for the words from “in Annex IX” to the end, there were substituted

“ by the Priority Substances Directive, and under relevant retained EU law which
sets environmental quality standards ”,

(b) in paragraph 37, for the words from “Directive 80/778/EEC” to the end, there were
substituted “ Council Directive 98/83/EC on the quality of water intended for human
consumption M8 ”.

3. Article 3(9) is to be ignored.

4. Article 4 is to be read as if—
(a) in paragraph 1—

(i) in sub-paragraph (a)(iv), for “Article 16(1) and (8)” there were substituted “
the Priority Substances Directive ”,

(ii) in sub-paragraph (b)(iii), for “paragraphs 2, 4 and 5 of Article 17” there were
substituted “ the Groundwater Directive ”,

(b) in paragraph 8, the reference to “other Community environmental legislation” were
a reference to “retained EU law relating to the environment”,
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(c) in paragraph 9, the reference to “the existing Community legislation” were a
reference to “other relevant retained EU law”.

5. Article 7(2) is to be read as if—
(a) for “at Community level under Article 16” there were substituted “ by the Priority

Substances Directive ”,
(b) for “Directive 80/778/EEC as amended by Directive 98/83/EC” there were

substituted “ the retained EU law which implemented Council Directive 98/83/EC
on the quality of water intended for human consumption ”.

6. Article 10 is to be ignored.

7. Article 11(3) is to be read as if—
(a) in sub-paragraph (a), for the words from “to implement” to the end, there were

substituted “ under retained EU law for the protection of water ”,
(b) in sub-paragraph (j), in the fourth indent, for the words from “Directive 2009/31/EC”

to the end, there were substituted “ the retained EU law which implemented Directive
2009/31/EC of the European Parliament and of the Council on the geological storage
of carbon dioxide M9 ”,

(c) in sub-paragraph (k)—
(i) for “action taken pursuant to Article 16,” there were substituted “ the Priority

Substances Directive ”,
(ii) for “agreed pursuant to Article 16(2)” there were substituted “ in Annex X ”.

8. Article 12 is to be ignored.

9. Article 15 is to be ignored.

10. Article 24 is to be ignored.

11. Annex II is to be read as if, in section 1.4—
(a) in the second paragraph—

(i) after “gathered under” there were inserted “ the retained EU law which
implemented ”,

(ii) in sub-paragraph (ii), the reference to information gathered under Articles
9 and 15 of Directive 96/61/EC were a reference to relevant information
gathered under the retained EU law which implemented Articles 5(3), 14 and
24 of Directive 2010/75/EC of the European Parliament and of the Council on
industrial emissions M10”,

(b) in the third paragraph—
(i) at the start of sub-paragraph (i), there were inserted “retained EU law which

implemented”,
(ii) in sub-paragraph (ii), the reference to information gathered under Articles

7 and 17 of Directive 91/414/EEC were a reference to relevant information
gathered under Regulation (EC) No 1107/2009 of the European Parliament
and of the Council concerning the placing of plant protection products on the
market and repealing Council Directives 79/117/EEC and 91/414/EEC”,

(iii) in sub-paragraph (iii), for “Directive 98/8/EC” there were substituted “
Regulation (EU) No 528/2012 of the European Parliament and of the Council
concerning the making available on the market and use of biocidal products ”.

12. Annex IV is to be read as if—
4
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(a) in paragraph 1—
(i) in sub-paragraph (iii), for “Directive 76/160/EEC” there were substituted “

retained EU law which implemented Directive 2006/7/EC of the European
Parliament and of the Council concerning the management of bathing water
quality and repealing Directive 76/160/EECM11 ”,

(ii) in sub-paragraph (iv), after “under”, in both places it occurs, there were
inserted “ the retained EU law which implemented ”,

(iii) in sub-paragraph (v)—
(A) after “under”, there were inserted “ the retained EU law which

implemented ”,
(B) for “Directive 79/409/EEC” there were substituted “ the retained

EU law which implemented Directive 2009/147/EC of the European
Parliament and of the Council on the conservation of wild birds M12 ”,

(b) in paragraph 2, the words “Community, national or local” were omitted.

13. Annex V is to be read as if—
(a) references in tables 1.2.1 to 1.2.5 to Directive 91/414/EC, in each place they occur,

were references to Regulation (EC) No 1107/2009 of the European Parliament and
of the Council concerning the placing of plant protection products on the market and
repealing Council Directives 79/117/EEC and 91/414/EEC,

(b) references in tables 1.2.1 to 1.2.5 to Directive 98/8/EC, in each place they occur,
were references to Regulation (EU) No 528/2012 of the European Parliament and
of the Council concerning the making available on the market and use of biocidal
products,

(c) in section 1.3.1, in the unnumbered paragraph headed “Selection of monitoring
points”, the fourth indent (referring to “the Information Exchange Decision 77/795/
EEC”) were omitted,

(d) in section 1.3.5, for “Drinking Water Directive” there were substituted “ retained EU
law which implemented Council Directive 98/83/EC on the quality of water intended
for human consumption M13 ”,

(e) in section 1.4.3, for “Annex IX, Article 16 and under other relevant Community
legislation” there were substituted “ the Priority Substances Directive and under
relevant retained EU law ”,

(f) in the table in section 2.3.2, in the column for “good status”, for “other relevant
Community legislation in accordance with Article 17” there were substituted “ the
Groundwater Directive ”,

(g) in section 2.4.5, for “the Directives concerned” there were substituted “ the Priority
Substances Directive and the Groundwater Directive ”.

14. Annex VI is to be read as if Part A were omitted.

15. Annex VII is to be read as if, in Part A, in point 7.1, for “to implement Community
legislation” there were substituted “ under retained EU law ”.

Definition of retained EU law

16. For the purposes of this Part, “retained EU law” has the meaning given by section 6(7)
of the European Union (Withdrawal) Act 2018 M14.
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PART 2
The Groundwater Directive

Introduction

17.—(1)  When interpreting the Groundwater Directive for the purposes of Part 1 of this
Act—

(a) a reference to one or more member States in a provision imposing an obligation,
or conferring a discretion, on a member State or member States is to be read
as a reference to the relevant authority which, immediately before exit day, was
responsible for the United Kingdom's compliance with that obligation, or able to
exercise that discretion, in respect of Scotland,

(b) a reference to Community legislation is to be read as a reference to retained EU law,
(d) the Groundwater Directive is to be read subject to the following rules.

(2)  In sub-paragraph 1(a)—
“exit day” has the meaning given by section 20 of the European Union (Withdrawal)
Act 2018,
“relevant authority” means—
(a) the Scottish Ministers,
(b) SEPA,
(c) any responsible authority.

Modifications to the Articles

18. Article 3(5) is to be read as if for “submitted” there were substituted “ produced ”.

19. Article 5(4) and (5) [F1is] to be read as if for “submitted” there were substituted “
produced ”.

20. Article 6(4) is to be read as if the words from “for the” to the end were omitted.

21. Article 12 is to be ignored.

22. Annex I is to be read as if—
(a) in footnote 1 to the table in paragraph 1, for “Article 2 of Directive 91/414/EEC and

in Article 2 of Directive 98/8/EC” there were substituted “ Article 2 of Regulation
(EC) No 1107/2009 of the European Parliament and of the Council concerning the
placing of plant protection products on the market and repealing Council Directives
79/117/EEC and 91/414/EEC and in Article 3 of Regulation (EU) No 528/2012 of
the European Parliament and of the Council concerning the making available on the
market and use of biocidal products ”,

(b) in paragraph 2, for “Directive 91/414/EEC or Directive 98/8/EC” there were
substituted “ Regulation (EC) No 1107/2009 of the European Parliament and of
the Council concerning the placing of plant protection products on the market and
repealing Council Directives 79/117/EEC and 91/414/EEC or Regulation (EU) No
528/2012 of the European Parliament and of the Council concerning the making
available on the market and use of biocidal products ”.

23. Annex II is to be read as if, in Part C—
(a) in the first paragraph, for “submitted” there were substituted “ produced ”,
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(b) in the second paragraph—
(i) in the opening words, for “provide” there were substituted “ include ”,

(ii) in point (c)(iii), for “at national, Union or” there were substituted “ in retained
EU law or other national legislation, or at ”.

Definition of retained EU law

24. For the purposes of this Part, “retained EU law” has the meaning given by section 6(7)
of the European Union (Withdrawal) Act 2018.

PART 3
The Priority Substances Directive

Introduction

25.—(1)  When interpreting the Priority Substances Directive for the purposes of Part 1 of
this Act—

(a) a reference to one or more member States in a provision imposing an obligation,
or conferring a discretion, on a member State or member States is to be read
as a reference to the relevant authority which, immediately before exit day, was
responsible for the United Kingdom's compliance with that obligation, or able to
exercise that discretion, in respect of Scotland,

(b) the Priority Substances Directive is to be read subject to the following rules.
(2)  In sub-paragraph (1)(a)—

“exit day” has the meaning given by section 20 of the European Union (Withdrawal)
Act 2018,
“relevant authority” means—
(a) the Scottish Ministers,
(b) SEPA,
(c) any responsible authority.

Modifications to Articles

26.—(1)  A reference in Article 3 to a provision of the relevant Directive is to be read as
a reference to that provision subject to the modification described by paragraph 25(1)(a) of
this schedule.

(2)  Article 3(5a) is to be ignored.
(3)  In sub-paragraph (1), “the relevant Directive” means Commission Directive 2009/90/

EC laying down, pursuant to Directive 2000/60/EC of the European Parliament and of the
Council, technical specifications for chemical analysis and monitoring of water status M15.

27. Article 4 is to be read as if—
(a) in paragraph 2(b), the words from “, such as” to the end were omitted,
(b) in paragraph 3(b), the reference to “Community law” were a reference to retained

EU law.
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28. Article 5 is to be read as if—
(a) references to Directive 91/414/EEC were references to Regulation (EC) No

1107/2009 of the European Parliament and of the Council concerning the placing
of plant protection products on the market and repealing Council Directives 79/117/
EEC and 91/414/EEC,

(b) paragraph 3 were omitted.

29. The following are to be ignored—
(a) Article 6(2),
(b) Article 7a(3),
(c) in Article 8a(1), the final sentence of the second sub-paragraph,
(d) Article 8b(4),
(e) Article 8c,
(f) Article 13.

Definition of retained EU law

30. For the purposes of this Part, “retained EU law” has the meaning given by section 6(7)
of the European Union (Withdrawal) Act 2018.”.

F1 Word in reg. 2(6) substituted (31.12.2020) by The Environment (EU Exit) (Miscellaneous
Amendments) (Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(2); 2020 c. 1, Sch. 5
para. 1(1)

Commencement Information
I2 Reg. 2 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M2 2003 asp 3.
M3 OJ L 311, 31.10.2014, p.32.
M4 OJ L 372, 27.12.2006, p.19.
M5 OJ L 182, 21.6.2014, p.52.
M6 OJ L 348, 24.12.2008, p.84.
M7 OJ L 226, 24.8.2013, p.1.
M8 OJ L 330, 5.12.1998, p.32, as last amended by Commission Directive (EU) 2015/1787 (OJ L 260,

7.10.2015, p.6.)
M9 OJ L 140 5.6.2009, p.114, as last amended by Decision (EU) 2018/853 of the European Parliament and

of the Council (OJ L 150, 14.6.2018, p.155).
M10 OJ L 334, 17.12.2010, p.17, as last corrected by a corrigendum (OJ L 158, 19.6.2012, p.25).
M11 OJ L 64, 4.3.2006, p.37, as last relevantly amended by Regulation (EC) No 596/2009 of the European

Parliament and of the Council (OJ L 188, 18.7.2009, p.14).
M12 OJ L 20, 26.1.2010, p.7, as last amended by Council Directive 2013/17/EU (OJ L 158, 10.6.2013,

p.193).
M13 OJ L 330, 5.12.1998, p.32, as last amended by Commission Directive (EU) 2015/1787 (OJ L 260,

7.10.2015, p.6).
M14 2018 c.16.
M15 OJ L 201, 1.8.2009, p.36.
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The Water Environment (Controlled Activities) (Scotland) Regulations 2011

3.—(1)  The Water Environment (Controlled Activities) (Scotland) Regulations 2011 M16 are
amended as follows.

(2)  In regulation 2 (interpretation), after paragraph (2), insert—
“(3)  For the purposes of these Regulations—

(a) the Water Framework Directive is [F2to] be interpreted in accordance with Part
1 (the Directive) of schedule 5 (interpretation of Directives for the purposes of
Part 1) of the Act,

(b) the Groundwater Directive is [F3to] be interpreted [F4in] accordance with Part 2
(the Groundwater Directive) of schedule 5 of the Act,

(c) the Priority Substances Directive is to be interpreted in accordance with Part 3
(the Priority Substances Directive) of schedule 5 of the Act.

(4)  For the purposes of paragraph (3), schedule 5 of the Act is to be read as if—
(a) references to “the Directive” are to “the Water Framework Directive”,
(b) references to “Part 1 of this Act” are to “these Regulations”.”

(3)  In schedule 3 (general binding rules), omit Part 3 (mutual recognition) M17.

F2 Word in reg. 3(2) inserted (31.12.2020) by The Environment (EU Exit) (Miscellaneous Amendments)
(Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(3)(a); 2020 c. 1, Sch. 5 para. 1(1)

F3 Word in reg. 3(2) inserted (31.12.2020) by The Environment (EU Exit) (Miscellaneous Amendments)
(Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(3)(b)(i); 2020 c. 1, Sch. 5 para. 1(1)

F4 Word in reg. 3(2) inserted (31.12.2020) by The Environment (EU Exit) (Miscellaneous Amendments)
(Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(3)(b)(ii); 2020 c. 1, Sch. 5 para. 1(1)

Commencement Information
I3 Reg. 3 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M16 S.S.I. 2011/209, relevantly amended by S.S.I. 2015/211 and S.S.I. 2017/389.
M17 Part 3 of schedule 3 was inserted by S.S.I. 2017/389.

The Water Environment (River Basin Management Planning: Further Provision) (Scotland)
Regulations 2013

4.—(1)  The Water Environment (River Basin Management Planning: Further Provision)
(Scotland) Regulations 2013 M18 are amended as follows.

(2)  In regulation 2(interpretation)—
(a) in paragraph (1)—

(i) after the definition of “environmental objective”, insert—
““the Groundwater Directive” means Directive 2006/118/EC of the European
Parliament and of the Council on the protection of groundwater against pollution
and deterioration M19, as amended by Commission Directive 2014/80/EU M20,”,

(ii) after the definition of “pollutant”, insert—
““the Priority Substances Directive” means Directive 2008/105/EC of the European
Parliament and of the Council on environmental quality standards in the field of
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water policy, amending and subsequently repealing Council Directives 82/176/
EEC, 83/513/EEC, 84/156/EEC, 84/491/EEC, 86/280/EEC and amending Directive
2000/60/EC of the European Parliament and of the Council M21, as amended by
Directive 2013/39/EU of the European Parliament and of the Council M22,”,

(iii) after the definition of “programme of measures”, insert—
““retained EU law” has the meaning given by section 6(7) of the European Union
(Withdrawal) Act 2018,”,

(b) after paragraph (2), insert—
“(3)  For the purposes of these Regulations—

(a) the Water Framework Directive is to be interpreted in accordance with Part 1
(the Directive) of schedule 5 (interpretation of Directives for the purposes of
Part 1) of the Act,

(b) the Groundwater Directive is to be interpreted in accordance with Part 2 (the
Groundwater Directive) of schedule 5 of the Act,

(c) the Priority Substances Directive is to be interpreted in accordance with Part 3
(the Priority Substances Directive) of schedule 5 of the Act.

(4)  For the purposes of paragraph (3), schedule 5 of the Act is to be read as if—
(a) references to “the Directive” are to “the Water Framework Directive”,
(b) references to “Part 1 of this Act” are to “these Regulations”.”

(3)  In regulation 3(1)(c) (setting of environmental objectives)—
(a) for “EU instrument” substitute “ retained EU law ”,
(b) for “EU legislation” substitute “ retained EU law ”.

(4)  In regulation 10(b) (environmental objectives: application of regulations 4 to 9), for “EU
environmental legislation” substitute “ retained EU law relating to the environment ”.

(5)  In regulation 13(1) (preparation of programme of measures)—
(a) in sub-paragraph (a), for “to implement EU legislation” substitute “ under retained EU

law ”,
(b) in sub-paragraph (j)(iv)—

(i) after “in accordance with” insert “ the retained EU law which implemented ”,
(ii) omit the words from “or excluded” to the end.

(6)  In regulation 14(1)(f)(ii) (content of river basin management plans), for “to implement EU
legislation” substitute “ under retained EU law ”.

(7)  In regulation 16 (interpretation of Part 3)—
(a) in paragraph (1), omit the definition of “Priority Substances Directive”,
(b) after paragraph (2), insert—

“(3)  When interpreting Directive 2009/90/EC for the purposes of this Part, a reference
to one or more member States in a provision imposing an obligation, or conferring a
discretion, on a member State or member States is to be read as a reference to SEPA.”

(8)  In regulation 17(15) (environmental quality standards for bodies of surface water)—
(i) after sub-paragraph (a), omit “and”,

(ii) omit sub-paragraph (b).
(9)  Omit regulation 19A (coordination).
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(10)  In regulation 20(1) (interpretation of Part 4), omit the definition of “the Groundwater
Directive”.

(11)  In regulation 24(3) (measures to prevent or limit inputs of pollutants into groundwater), for
“EU legislation” substitute “ retained EU law ”.

Commencement Information
I4 Reg. 4 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M18 S.S.I. 2013/323, as amended by S.S.I. 2015/211.
M19 OJ L 372, 27.12.2006, p.19.
M20 OJ L 182, 21.6.2014, p.52.
M21 OJ L 348, 24.12.2008, p.84.
M22 OJ L 226, 24.8.2013, p.1.

Revocation

5. The Water Environment and Water Services (Scotland) Act 2003 (Modification of Part 1)
Regulations 2015 M23 are revoked.

Commencement Information
I5 Reg. 5 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M23 S.S.I. 2015/270.

PART 3
Amendments to legislation concerning the water industry

The Urban Waste Water Treatment (Scotland) Regulations 1994

6.—(1)  The Urban Waste Water Treatment (Scotland) Regulations 1994 M24 are amended as
follows.

(2)  In regulation 5 (requirements as to provision of treatment)—
(a) in paragraph (1)(a)—

(i) for “such” substitute “ a ”, and
(ii) omit the words from “as” to “Directive”,

(b) in paragraph (5), omit the words from “and with” to “Directive”,
(c) in paragraph (6), omit the words from “for the purpose” to the end,
(d) in paragraph (8)(a), for “the Directive and other Community Directives” substitute “

retained EU law ”.
(3)  After regulation 12 (deposit of maps and certificates), insert—
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“Reporting

12A.—(1)  The Scottish Ministers must prepare and publish a situation report on the disposal
of urban waste water and sludge in Scotland.

(2)  The Scottish Ministers must review and assess compliance with these Regulations in
each agglomeration and prepare and publish a report on—

(a) the level of that compliance,
(b) identified reasons for non-compliance where applicable,
(c) proposed measures to achieve compliance with these Regulations.

(3)  The reports under paragraphs (1) and (2) must be published in such manner as the
Scottish Ministers consider appropriate.

(4)  The first reports under those paragraphs must be published by 31 December 2020.
(5)  Subsequent reports under those paragraphs must be published at intervals not exceeding

two years.”.
(4)  In regulation 13 (information required in connection with implementation of the Directive)—

(a) in the heading, for “in connection with implementation of the Directive” substitute “ for
reports ”,

(b) for paragraph (1) substitute—
“(1)  Scottish Water and SEPA must give to the Scottish Ministers such information as

the Scottish Ministers may direct for the purpose of fulfilling the obligations to publish a
report under regulation 12A (reporting).”,

(c) in paragraph (2), for “notice” substitute “ direction ”.
(5)  In Part 1 (criteria for identification of sensitive areas) of schedule 1, in paragraph (c), for

“Council Directives” substitute “ retained EU law ”.
(6)  In Part 1 (requirements for discharges from treatment plants) of schedule 3, in paragraph 4,

for “any other relevant Community Directives” substitute “ retained EU law ”.
(7)  In schedule 4, for “other Community Directives” substitute “ retained EU law ”.

Commencement Information
I6 Reg. 6 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M24 S.I. 1994/2842, as amended by S.I. 1996/973, S.S.I. 2003/273, S.S.I 2011/202 and S.S.I. 2018/391.

PART 4
Amendments to legislation concerning waste

The Special Waste Regulations 1996

7.—(1)  The Special Waste Regulations 1996 M25 are amended as follows.
(2)  In regulation 1(4) (interpretation)—

(a) in the definition of “European Waste Catalogue” for “set out in” to the end substitute “
as defined in regulation 1B, ”,
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(b) for the definition of “waste”, substitute—
““waste” has the same meaning as in section 75(2) of the Environmental Protection Act
1990 M26 as read with section 75A of that Act,”.

(3)  After Regulation 1 insert—

“Annex III to the Waste Directive

1A. A reference in these Regulations to—
(a) Annex III is a reference to Annex III (properties of waste which render it hazardous)

to the Waste Directive, and
(b) hazardous properties is a reference to the properties in Annex III, as read in

accordance with regulation 2ZF.

The List of Wastes

1B.—(1)  In these Regulations, “the List of Wastes” means the list of wastes established by
Commission Decision 2000/532/EC replacing Decision 94/3/EC establishing a list of wastes
pursuant to Article 1(a) of Council Directive 75/442/EEC on waste and Council Decision
94/904/EC establishing a list of hazardous waste pursuant to Article 1(4) of Council Directive
91/689/EEC on hazardous waste M27, as last amended by Commission Decision 2014/955/EU
M28.

(2)  A reference in these Regulations in relation to any waste—
(a) being “listed as a waste” and “listed as a hazardous waste” refers to that waste being

listed as a waste, or as a hazardous waste, as the case may be, in the List of Wastes,
provided, in the case of a waste listed as a hazardous waste, it shall only be considered
to be listed as a hazardous waste where any relevant limit value of concentration
is met,

(b) being “not listed as hazardous” refers to that waste being not listed as a hazardous
waste in the List of Wastes, whether or not it is listed as a waste, and whether or not
it is otherwise a hazardous or special waste pursuant to these Regulations,

and cognate expressions shall be construed accordingly.”.
(4)  For regulation 2 (meaning of special waste) substitute—

“Meaning of special waste

2.—(1)  Subject to paragraph (2), “special waste” is waste that, for the time being—
(a) is listed as hazardous in the List of Wastes provided that any relevant limit value of

concentration is met,
(b) is determined to be hazardous waste pursuant to regulation 2ZA, or
(c) is a specific batch of waste which is determined to be hazardous waste pursuant to

regulation 2ZB.
(2)  For the purposes of paragraph (1), where a determination pursuant to regulation 2ZC

has been made in respect of a specific batch of waste, that waste is not “special waste” even
where it is of a type listed as hazardous in the List of Wastes.”.

(5)  After regulation 2 (meaning of special waste) insert—

13

http://www.legislation.gov.uk/id/eudn/2000/532
http://www.legislation.gov.uk/id/eudn/1994/3
http://www.legislation.gov.uk/id/eudr/1975/442
http://www.legislation.gov.uk/id/eudn/1994/904
http://www.legislation.gov.uk/id/eudn/1991/689


Document Generated: 2023-11-25
Status: Point in time view as at 31/12/2020.

Changes to legislation: There are currently no known outstanding effects for the The Environment
(EU Exit) (Scotland) (Amendment etc.) Regulations 2019. (See end of Document for details)

“Determination that a waste is hazardous waste

2ZA.—(1)  Subject to the following provisions of this regulation, where it appears to the
Scottish Ministers that, having regard to the List of Wastes and the limit values of concentration
set out in Annex III, there are reasonable grounds to suspect that a waste of a type listed,
or falling within a type listed, in the List of Wastes as non-hazardous displays one or more
hazardous properties, they may determine that, in Scotland, such waste is hazardous waste.

(2)  The Scottish Ministers may revoke a determination made under paragraph (1).
(3)  Before making a determination under paragraph (1) or revoking a determination under

paragraph (2), the Scottish Ministers must consult the requisite bodies, except where they
consider it inappropriate to do so in any case on account of the nature of an emergency or
grave danger.

(4)  In making a determination under paragraph (1) or revoking a determination under
paragraph (2), the Scottish Ministers must take account of the relevant waste management
objectives referred to in paragraphs 6(1)(a) and (b), (2) and (3) of schedule 4 of the Waste
Management Licensing (Scotland) Regulations 2011 M29.

(5)  The Scottish Ministers must publish, in such manner as they consider appropriate for
the purpose of informing persons likely to be affected, a notice of any determination made
under paragraph (1) or revocation under paragraph (2), and the notice must include—

(a) the date and time at which the determination or revocation, as the case may be, is to
take effect (which may be immediately upon publication), and

(b) a description of the waste sufficient to identify it,
and must send a copy of the notice to the requisite bodies.

(6)  The notice must give reasons for the determination or revocation, as the case may be.
(7)  Where waste enters Scotland from England, Wales or Northern Ireland, a determination

in force under this regulation shall apply to it notwithstanding that a determination to like effect
is not in force in respect of England, Wales or Northern Ireland, as the case may be.

Specific waste to be treated as hazardous waste

2ZB.—(1)  The Scottish Ministers, having regard to the List of Wastes and the limit values
of concentration set out in Annex III, may determine, in exceptional cases, that a specific batch
of waste in Scotland which—

(a) is not listed as hazardous in the List of Wastes, or
(b) though of a type listed as hazardous waste in the List of Wastes, is treated as non-

hazardous pursuant to regulation 2ZC,
displays one or more of the hazardous properties, and accordingly that it shall be treated for
all purposes as hazardous waste.

(2)  A specific batch of waste produced in Wales, England or Northern Ireland and not listed
as hazardous in the List of Wastes, which is for the time being determined to be hazardous as
referred to in paragraph (3) shall, subject to any determination made under regulation 2ZC, be
treated for all purposes as hazardous waste in Scotland.

(3)  For the purposes of paragraph (2), a specific batch of waste may be determined to be
hazardous—

(a) in relation to Wales—
(i) if listed in regulations made under section 62A(2) of the 1990 Act, or

(ii) if so determined by the Welsh Assembly under regulation 8 of the Hazardous
Waste (Wales) Regulations 2005 M30,
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(b) in relation to England—
(i) if listed in regulations made under section 62A(1) of the 1990 Act, or

(ii) if so determined by the Secretary of State under regulation 8 of the Hazardous
Waste (England and Wales) Regulations 2005 M31, or

(c) in relation to Northern Ireland, if so determined by the Department of Agriculture,
Environment and Rural Affairs under regulation 8 or 9 of the Hazardous Waste
Regulations (Northern Ireland) 2005 M32.

Specific waste to be treated as non-hazardous

2ZC.—(1)  The Scottish Ministers may determine, in exceptional cases, on the basis of
documentary evidence provided by the holder, and having regard to the List of Wastes and the
limit values of concentration set out in Annex III, that a specific batch of waste in Scotland
which—

(a) is listed as hazardous in the List of Wastes, or
(b) though of a type not listed as hazardous waste in the List of Wastes, is treated as

hazardous pursuant to regulation 2ZB(2),
does not display any of the hazardous properties listed in Annex III and accordingly that it
shall be treated for all purposes as non-hazardous in Scotland.

(2)  The Scottish Ministers must not determine that waste shall be treated as non-hazardous
under paragraph (1) if it has been diluted or mixed with the aim of lowering the initial
concentrations of hazardous substances to a level below the thresholds for defining waste as
hazardous.

(3)  A specific batch of waste produced in Wales, England or Northern Ireland and listed
as a hazardous waste in the List of Wastes, and which is for the time being determined to be
non-hazardous as referred to in paragraph (4) shall, subject to any determination made under
regulation 2ZB, be treated for all purposes as non-hazardous in Scotland.

(4)  For the purposes of paragraph (3), a specific batch of waste may be determined to be
non-hazardous—

(a) in relation to Wales, by the Welsh Ministers under regulation 9 of the Hazardous
Waste (Wales) Regulations 2005,

(b) in relation to England, by the Secretary of State under regulation 9 of the Hazardous
Waste (England and Wales) Regulations 2005, or

(c) in relation to Northern Ireland by the Department of Agriculture, Environment and
Rural Affairs under regulation 10 of the Hazardous Waste Regulations (Northern
Ireland) 2005.

Provisions common to regulations 2ZB and 2ZC

2ZD.—(1)  The Scottish Ministers may revoke a determination made under regulation 2ZB
or 2ZC.

(2)  The Scottish Ministers must, before making a determination under regulation 2ZB or
2ZC or revoking such a determination, except where they consider it inappropriate to do so on
account of the nature of any emergency or grave danger, consult—

(a) the requisite bodies,
(b) the holder of the specific batch of waste, and
(c) any other person appearing to them—
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(i) to have an interest in the specific waste, or
(ii) to be otherwise directly affected by the determination.

(3)  In making a determination under regulation 2ZB or 2ZC or revoking such a
determination, the Scottish Ministers must take account of the relevant waste management
objectives referred to in paragraphs 6(1)(a) and (b), (2) and (3) of schedule 4 of the Waste
Management Licensing (Scotland) Regulations 2011.

(4)  The Scottish Ministers must give notice of any determination made under
regulation 2ZB or 2ZC or revocation of such a determination to—

(a) the requisite bodies,
(b) the holder of the specific batch of waste concerned, and
(c) any person they have consulted pursuant to paragraph (2)(c).

(5)  The notice must give reasons for the determination or revocation, as the case may be.

Requisite bodies

2ZE. For the purposes of these regulations, the “requisite bodies” are—
(a) the Scottish Environmental Protection Agency,
(b) the Secretary of State,
(c) the Environment Agency,
(d) the National Assembly for Wales,
(e) the Natural Resources Body for Wales,
(f) the Department of Agriculture, Environment and Rural Affairs, Northern Ireland,
(g) the Health and Safety Executive, and
(h) any organisation appearing to the Scottish Ministers to be representative of persons

likely to be affected by the relevant determination or revocation of a determination,
as the case may be.

Modification of the Waste Directive

2ZF.—(1)  For the purposes of these regulations, the Waste Directive is to be read in
accordance with this regulation.

(2)  Annex III (properties of waste which render it hazardous) is to be read as if—
(a) in entry HP 9, in the second sentence, “in the Member States” were omitted, and
(b) in entry HP 15, in the text following the table, for the words “Member States” there

were substituted “ the Scottish Ministers ”.”.
(6)  In regulation 15(9)(registers), omit the words “having regard to” to the end.
(7)  In regulation 17 (restrictions on mixing special waste)—

(a) in paragraph (2)(b), for the words “Article 13 of the Waste Directive” substitute “ the
measures in paragraph (2A) ”,

(b) after paragraph (2), insert—
“(2A)  the measures referred to in paragraph 2(b) are the necessary measures to ensure

that waste management is carried out without endangering human health, without harming
the environment and, in particular without—

(a) risk to water, air, soil, plants or animals,
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(b) causing a nuisance through noise or odours,
(c) adversely affecting the countryside or places of special interest.”

(8)  In regulation 17A (duty to separate mixed wastes)—
(a) For paragraph (1)(b) substitute—

“(b)   necessary in order to ensure that waste is recovered or disposed of without
endangering human health and without using processes or methods which could
harm the environment and in particular without—

(i) risk to water, air, soil, plants or animals,
(ii) causing a nuisance through noise or odours,

(iii) adversely affecting the countryside or places of special interest.”,
(b) omit paragraph 2.

Commencement Information
I7 Reg. 7 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M25 S.I. 1996/972, relevant amending instruments are S.S.I. 2004/112, S.S.I. 2011/226, S.S.I. 2018/219 and

S.S.I. 2018/391.
M26 1990 c.43, relevant amending instrument is S.S.I 2011/226.
M27 OJ L 226, 6.9.2000, p.3.
M28 OJ L 370, 30.12.2014, p.44.
M29 S.S.I. 2011/228, relevant amending instruments are S.I. 2011/1043S.S.I. 2018/391.
M30 S.I. 2005/1806 (W. 138), relevant amending instruments are S.I. 2011/971 (W. 141) and 2015/1417 (W.

141).
M31 S.I. 2005/894, amendments have been made by the Wales Act 2014 (c.29) and S.I. 2011/988, S.I.

2015/1360.
M32 S.R. 2005 No.300, relevant amending instruments are S.R (NI) 2011 No 127 and S.R (NI) 2015 No

288.

The Environmental Protection (Disposal of Polychlorinated Biphenyls and other Dangerous
Substances) (Scotland) Regulations 2000

8.—(1)  The Environmental Protection (Disposal of Polychlorinated Biphenyls and other
Dangerous Substances) (Scotland) Regulations 2000 M33 are amended as follows.

(2)  In Regulation (2) (interpretation and notices)—
(a) in paragraph (1)—

(i) omit the definition of “the Directive”,
(ii) in the definition of “disposal” for “Annex I of Directive 2008/98/EC as amended”

substitute “ Part II of schedule 4 of the Waste Management Licensing (Scotland)
Regulations 2011 M34 ”,

(iii) in the definition of “used PCBs” for “Directive 2008/98/EC” substitute “
section 75(2)(a) of the Environmental Protection Act 1990 M35 as read with
section 75A of that Act ”,

(b) omit paragraph (2).
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(3)  In the heading for schedule 1, for “Annex I of Directive 2008/98/EC on Waste” substitute “
Part II of schedule 4 of the Waste Management Licensing (Scotland) Regulations 2011 ”.

Commencement Information
I8 Reg. 8 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M33 S.S.I. 2000/95, relevant amending instrument is S.S.I. 2011/226.
M34 S.S.I. 2011/228, relevant amending instruments are S.I. 2011/1043S.S.I. 2018/391.
M35 1990 c.43, relevant amending instrument is S.S.I 2011/226.

The Landfill (Scotland) Regulations 2003

9.—(1)  The Landfill (Scotland) Regulations 2003 M36 are amended as follows.
(2)  In regulation 2(1) (interpretation)—

(a) for the definition of “battery” substitute—
““battery” means any source of electrical energy generated by direct conversion of
chemical energy and consisting of one or more primary battery cells (non-rechargeable) or
one or more secondary battery cells (rechargeable; an accumulator), but does not include—

(a) equipment connected with the protection of essential security interests, arms,
munitions and war material, with the exclusion of products that are not intended
for specifically military purposes, or

(b) equipment designed to be sent into space,”,
(b) for the definition of “hazardous waste” substitute—

““hazardous waste” means any waste which is special waste in terms of regulation 2 of
the Special Waste Regulations 1996 M37,”,

(c) for the definition of “waste” substitute—
““waste” has the same meaning as in section 75(2)(a) of the Environmental Protection Act
1990 M38 as read with section 75A of that Act,”.

(3)  In regulation 10(3) (conditions to be included in landfill permits)—
(a) omit sub-paragraph (aa),
(b) in sub-paragraph (b)(i), for “EU” substitute “ retained EU law ”.

(4)  In regulation 11(2A)(b)(prohibition of acceptance of certain wastes at landfills), for “EU
legislation” substitute “ retained EU law ”.

Commencement Information
I9 Reg. 9 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M36 S.S.I. 2003/235, relevant amending instruments are S.S.I. 2009/247, S.S.I 2011/226, S.S.I. 2012/360

and S.I. 2011/1043.
M37 S.I. 1996/972, amended by regulation 7 of these regulations. Previous relevant amending instrument is

S.S.I. 2004/112.
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M38 1990 c.43, relevant amending instrument is S.S.I 2011/226.

The End-of-Life Vehicles (Storage and Treatment) (Scotland) Regulations 2003

10.—(1)  The End-of-Life Vehicles (Storage and Treatment) (Scotland) Regulations 2003 M39 are
amended as follows.

(2)  In regulation 2 (interpretation)—
(a) the existing text becomes paragraph (1),
(b) before the definition of “depollution” insert—

““the 2011 Regulations” means the Waste Management Licensing (Scotland) Regulations
2011 ”,M40

(c) omit the definition of “Directive”,
(d) in the definition of “end-of-life vehicle”, for “Article 3(1) of the Waste Directive”

substitute “ section 75(2)(a) of the Environmental Protection Act 1990 M41 as read with
section 75A of that Act ”,

(e) omit the definition of “keeping”,
(f) in the definition of “recovery”, for “Annex II to the Waste Directive” substitute “Part III

of schedule 4 of the 2011 Regulations,
(g) omit the definition of “Waste Directive”,
(h) after paragraph (1) insert—

“(2)  In these Regulations, references to “keeping or treatment” include, where
appropriate, references to “keeping and treatment”.”.

(3)  In the schedule (conditions to be included in site licences)—
(a) in paragraph 1—

(i) the existing paragraph becomes sub-paragraph (1),
(ii) in that sub-paragraph for “Article 13 of the Waste Directive” substitute “ sub-

paragraph (2) ”,
(iii) after that sub-paragraph insert—

“(2)  The necessary measures must be taken to ensure that waste management
is carried out without endangering human health, without harming the environment
and, in particular—

(a) without risk to water, air, soil, plants or animals,
(b) without causing a nuisance through noise or odours, and
(c) without adversely affecting the countryside or places of special interest.”,

(b) in paragraph 2, for “Article 13 of the Waste Directive” substitute “ paragraph 1(2) ”.

Commencement Information
I10 Reg. 10 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M39 S.S.I. 2003/593, relevant amending instruments are S.S.I. 2011/226, S.S.I. 2015/438 and S.S.I.

2018/391.
M40 S.S.I. 2011/228, relevant amending instruments are S.I. 2011/1043S.S.I. 2018/391.
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M41 1990 c.43, relevant amending instrument is S.S.I 2011/226.

The Waste Management Licensing (Scotland) Regulations 2011

11.—(1)  The Waste Management Licensing (Scotland) Regulations 2011 M42 are amended as
follows.

(2)  In regulation 2 (interpretation)—
(a) in paragraph (1)—

(i) for the definition of “battery” substitute—
““battery” means any source of electrical energy generated by direct conversion
of chemical energy and consisting of one or more primary battery cells (non-
rechargeable) or one or more secondary battery cells (rechargeable; an accumulator),
but does not include—

(a) equipment connected with the protection of essential security interests,
arms, munitions and war material, with the exclusion of products that are
not intended for specifically military purposes, or

(b) equipment designed to be sent into space,”,
(ii) for the definition of “Directive waste” substitute—

““Directive waste” means anything that is waste within the meaning of section 75(2)
(a) of the Environmental Protection Act 1990 M43 as read with section 75A of that
Act,”,

(b) for paragraph (2)(c) substitute—
“(c)   “the treatment conditions” are—

(i) treatment shall, as a minimum, include removal of all fluids and acids, and
(ii) treatment and any storage, including temporary storage, at treatment

facilities shall take place in sites with impermeable surfaces and suitable
weatherproof covering or in suitable containers, and”.

(3)  For regulation 11 (conditions of site licences: treatment of WEEE) substitute—

“Conditions of site licences: treatment of WEEE

11.—(1)  A site licence which is granted or varied by the waste regulation authority and
which authorises the storage or treatment (or both) of WEEE must contain such conditions as
it considers necessary to ensure that storage or treatment (or both) of WEEE is carried out in
accordance with the requirements in paragraph (2).

(2)  For the purposes of paragraph (1), the requirements are—
(a) in relation to treatment other than preparation for re-use, all fluids are removed and

further relevant treatment is carried out in accordance with Annex VII to the WEEE
Directive,

(b) best available treatment, recovery and recycling techniques are used,
(c) the waste is stored in accordance with paragraph 1 of Annex VIII to the WEEE

Directive,
(d) the waste is treated in accordance with paragraph 2 of Annex VIII to the WEEE

Directive, and
(e) the minimum recovery targets set out in Annex V to the WEEE Directive are met.
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(3)  In this regulation, “best available treatment, recovery and recycling techniques” has
the same meaning as in the document published jointly by the Department for Environment,
Food and Rural Affairs, the Welsh Assembly Government and the Scottish Executive on 27th
November 2006, entitled “Guidance on Best Available Treatment, Recovery and Recycling
Techniques (BATRRT) and Treatment of Waste Electrical and Electronic Equipment (WEEE)
M44”.”.

(4)  In regulation 13(2)(b) (conditions of site licences: incineration of waste industrial and
automotive batteries), for “EU legislation” substitute “ retained EU law ”.

(5)  In regulation 17 (exemptions from waste management licensing)—
(a) for paragraph (8) substitute—

“(8)  In the case of a person carrying on an exempt activity which is a controlled activity,
paragraph (1) applies only if that person—

(a) takes all reasonable steps to secure efficient and sustainable water use, and
(b) complies with the requirements of the retained EU law which implemented —

(i) Directive 2006/118/EC of the European Parliament and of the Council on
the protection of groundwater against pollution and deterioration M45 as last
amended by Commission Directive 2014/80/EU M46 (“the Groundwater
Directive”), and

(ii) Directive 2000/60/EC of the European Parliament and of the Council
establishing a framework for Community action in the field of water policy
M47 as last amended by Commission Directive 2014/101/EU M48 (“the
Water Framework Directive”).”.

(6)  In regulation 23(2)(d) (register of exempt activities: requirements in respect of recovery and
storage of scrap metal or waste motor vehicles), in the words after head (iv), for “referred to in” to
the end substitute “ set out in paragraph 6(1)(a) of schedule 4, and ”.

(7)  In regulation 29 (waste framework Directive), omit “(which implements certain provisions
of the Directive)”.

(8)  In schedule 4 (waste framework directive)—
(a) in Part I (general)—

(i) in paragraph 2 (duties of the waste regulation authority)—
(aa) in sub-paragraph (2)(b) at the end insert “ and ”,
(bb) in sub-paragraph (2)(c) omit “and”,
(cc) omit sub-paragraph (2)(d),
(dd) after sub-paragraph (3) insert—

“(4)  The waste regulation authority must refuse to issue a permit where
it considers that the intended method of treatment is unacceptable from
the point of view of environmental protection and, in particular, when the
method is not in accordance with paragraph 6(1)(a) of this schedule.”,

(ii) for paragraph 6(3) (relevant objectives) substitute—
(a) “(3)    The waste hierarchy is to be applied in a way which —

(i) delivers the best environmental outcome,
(ii) takes account of—

(aa) the environmental principles of precaution and
sustainability,
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(bb) technical feasibility,
(cc) economic viability,
(dd) the protection of resources, including reducing overall

impacts of resource use and improving efficiency of such
use,

(ee) the overall environmental, human health and social impacts,
(b) the hierarchy may be departed from for particular types of waste where

justified in order to ensure the best environmental outcome is delivered,
and by reference to the overall impact of the generation and management
of such types of waste.”

(b) in Part II (waste disposal operations), in the text above the table, in the second sentence,
for “In accordance with Article 13 of the Directive waste” substitute “ Waste ”,

(c) in Part III (waste recovery operations), in the text above the table, in the second sentence,
for “In accordance with Article 13 of the Directive waste” substitute “ Waste ”.

Commencement Information
I11 Reg. 11 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M42 S.S.I. 2011/228, relevant amending instruments are S.I. 2011/1043S.S.I. 2018/391.
M43 1990 c.43, relevant amending instrument is S.S.I 2011/226.
M44 See http://archive.defra.gov.uk/environment/waste/producer/electrical/documents/weee-batrrt-

guidance.pdf. Paper copies can be obtained from the SEPA National Waste Team, Strathallan House,
Castle Business Park, Stirling, FK9 4TZ.

M45 OJ L 372, 27.12.2006, p.19.
M46 OJ L 182, 21.6.2014, p.52.
M47 OJ L 327, 22.12.2000, p.1.
M48 OJ L 311, 31.10.2014, p.32.

PART 5
Amendments to legislation concerning environmental protection

Environmental Protection Act 1990

12.—(1)  The Environmental Protection Act 1990 M49 is amended as follows.
(2)  After section 33(2C) (prohibition on unauthorised or harmful deposit, treatment or disposal

etc. of waste) insert—
“(2D)  When interpreting the Batteries Directive for the purposes of this section, Article

2(2) is to be read as though for the words “Member States'” there were substituted “the
United Kingdom's”.”.

Commencement Information
I12 Reg. 12 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1
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Marginal Citations
M49 1990 c.43. Section 33 is relevantly amended by 1995 c.25, S.S.I. 2009/247, S.S.I. 2011/226, and 2014

asp 3.

The Pollution Prevention and Control (Scotland) Regulations 2012

13.—(1)  The Pollution Prevention and Control (Scotland) Regulations 2012 M50 are amended
as follows.

(2)  In regulation 2(1) (interpretation: general)—
(a) for the definition of “battery” substitute—

““battery” means any source of electrical energy generated by direct conversion of
chemical energy and consisting of one or more primary battery cells (non-rechargeable) or
one or more secondary battery cells (rechargeable; an accumulator) but does not include—

(a) equipment connected with the protection of essential security interests, arms,
munitions and war material, with the exclusion of products that are not intended
for specifically military purposes, or

(b) equipment designed to be sent into space,”,
(b) after the definition of “enforcement notice” insert—

““environmental impact assessment” means the process described in regulation 4 of the
Town and Country Planning (Environmental Impact Assessment) (Scotland) Regulations
2017 M51,”,

(c) for the definition of “environmental quality standard” substitute—
““environmental quality standard” means the set of requirements which must be fulfilled
at a given time in respect of a particular environment as required under retained EU law,”.

(3)  In regulation 3(1) (interpretation: enactments etc.), omit the definition of “EIA Directive”.
(4)  In regulation 3A(1) (interpretation: medium combustion plant)—

(a) before the definition of “existing medium combustion plant”, insert—
““Chapter III combustion plant” means a combustion plant, the total thermal input of
which is equal to or greater than 50 megawatts, irrespective of the type of fuel used, other
than—

(a) a plant in which the products of combustion are used for the direct heating,
drying, or any other treatment of objects or materials,

(b) a post-combustion plant designed to purify the waste gases by combustion which
is not operated as an independent combustion plant,

(c) a facility for the regeneration of catalytic cracking catalysts,
(d) a facility for the conversion of hydrogen sulphide into sulphur,
(e) a reactor used in the chemical industry,
(f) a coke battery furnace,
(g) a cowper,
(h) any technical apparatus used in the propulsion of a vehicle, ship or aircraft,
(i) a gas turbine or gas engine used on an offshore platform,
(j) a plant which uses any solid or liquid waste as a fuel other than—

(i) vegetable waste from agriculture and forestry,
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(ii) vegetable waste from the food processing industry, if the heat generated
is recovered,

(iii) fibrous vegetable waste from virgin pulp production and from production
of paper from pulp, if it is co-incinerated at the place of production and
the heat generated is recovered,

(iv) cork waste,
(v) wood waste, F5... with the exception of wood waste which may contain

halogenated organic compounds or heavy metals as a result of treatment
with wood preservatives or coating,

“Chapter IV plant” means an incineration plant or co-incineration plant which incinerates
or co-incinerates solid or liquid waste other than—

(a) a gasification or pyrolysis plant, if the gases resulting from the gasification or
pyrolysis are purified to such an extent that they are no longer a waste prior to
their incineration and can cause emissions no higher than those resulting from
the burning of natural gas,

(b) a plant treating only the following wastes—
(i) vegetable waste from agriculture and forestry,

(ii) vegetable waste from the food processing industry, if the heat generated
is recovered,

(iii) fibrous vegetable waste from virgin pulp production and from production
of paper from pulp, if it is co-incinerated at the place of production and
the heat generated is recovered,

(iv) cork waste,
(v) wood waste, F6... with the exception of wood waste which may contain

halogenated organic compounds or heavy metals as a result of treatment
with wood preservatives or coating,

(vi) radioactive waste,
(vii) animal carcasses regulated by Regulation (EC) No 1069/2009 of the

European Parliament and of the Council laying down health rules as
regards animal by-products and derived products not intended for human
consumption and repealing Regulation (EC) No 1774/2002 as it forms part
of retained EU law,

(viii) waste resulting from the exploration for, and the exploitation of, oil and
gas resources from off-shore installations and incinerated on board the
installations,

(c) experimental plants used for research, development and testing in order to
improve the incineration process which treat less than 50 tonnes of waste per
year,

“co-incineration” has the meaning given in Section 5.1 of Chapter 5 of schedule 1, and
related expressions are to be construed accordingly,
“co-incineration plant” has the meaning given in Section 5.1 of Chapter 5 of schedule 1,”,

(b) after the definition of “existing medium combustion plant” insert—
““incineration plant” has the meaning given in Section 5.1 of Chapter 5 of schedule 1,”,

(c) in the definition of “medium combustion plant”—
(i) for sub-paragraph (a) substitute—
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“(a)   a Chapter III combustion plant,”,
(ii) after sub-paragraph (a) insert—

“(aa)   a Chapter IV plant,”.
(5)  In regulation 4 (interpretation: best available techniques, etc.), for the definition of “BAT

conclusions” substitute—
““BAT conclusions” means a document annexed to a Decision establishing best available techniques
which has been amended by the Air Quality (Miscellaneous Amendment and Revocation of Retained
Direct EU Legislation) (EU Exit) Regulations 2018 M52 or included in regulations made in exercise
of the power in regulation 9 of the Environment and Wildlife (Legislative Functions) (EU Exit)
Regulations 2019 M53 laying down the conclusions on best available techniques, their description,
information to assess their applicability, the emission levels associated with the best available
techniques, associated monitoring, associated consumption levels and, where appropriate, relevant
site remediation measures,”.

(6)  In regulation 26 (schedule 1 conditions: large combustion plants) M54, after paragraph (2),
insert—

“(3)  When interpreting the Industrial Emissions Directive for the purposes of these
Regulations—

(a) Article 31(1) is to be read as if the words from “and with prior validation” to the
end were omitted,

(b) Articles 31(1) and (2), 37(1) and 38(1) are to be read as if each of the references
to “Member States” were a reference to “SEPA”.”.

(7)  In regulation 27 (schedule 1 conditions: titanium dioxide)—
(a) the existing text becomes paragraph (1),
(b) after that paragraph, insert—

“(2)  When interpreting the Industrial Emissions Directive for the purposes of this
regulation, in Articles 67 and 70(1) and (2), each of the references to “Member States” is
to be read as if it were a reference to “SEPA”.”.

(8)  In regulation 29 (schedule 1 conditions: incineration and co-incineration of waste), after
paragraph (2), insert—

“(3)  For the purposes of these Regulations, the Industrial Emissions Directive is to be
read as if in that Directive—

(a) in point (d) of Article 44, for “national and Union law” there were substituted “
retained EU law ”,

(b) in Articles 48(1) and 50(7), for “Member States” there were substituted “ SEPA ”,
(c) in Article 51—

(i) in paragraph 1, the second sentence were omitted,
(ii) paragraph 4 were omitted,

(d) in Article 52(4), in point (a) after “documents required by” there were inserted “
retained EU law which implemented ”,

(e) in Article 55(2) for “the report referred to in Article 72 shall include” there were
substituted “ the operator must keep and provide to SEPA ”,

(f) in paragraph 1 of Part 4 of Annex VI, in the definition of “V proc”, for “Union or
national law” there were substituted “ retained EU law ”,

(g) in Part 8 of Annex VI—
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(i) in paragraph 1.1(d), for “Member States” there were substituted “ SEPA ”,
(ii) in paragraph 2(b), for “the Member State” there were substituted “ SEPA ”.”.

(9)  In regulation 30(2)(b) (schedule 1 conditions: incineration of batteries), for “Union
legislation” substitute “ retained EU law ”.

(10)  After regulation 32(3) (schedule 1 conditions: volatile organic compounds) M55, insert—

“(4)  For the purposes of these Regulations, Directive 94/63/ECM56 is to be read as if in
that Directive—

(a) in Article 4(1)—
(i) for “Member States”, at each place it occurs, there were substituted “ the

Scottish Ministers ”,
(ii) the fifth subparagraph were omitted,

(b) in paragraph 1 of Annex I, for “Member States may grant a derogation from this
provision where required for the protection of special landscape areas which have
been designated by national authority” there were substituted “ SEPA may grant
a derogation from this provision where required for the protection of National
Parks or areas which are subject to local landscape designations ”,

(c) in paragraph 2 of Annex II—
(i) for “the United Kingdom” there were substituted “ SEPA ”,

(ii) for “the Commission” there were substituted “ the Scottish Ministers ”,
(iii) for “The Member States' competent authorities” there were substituted “

SEPA ”,
(d) in paragraphs 3 and 4 of Annex II for “the Member States' competent authorities”

there were substituted “ SEPA ”.

(5)  For the purposes of these Regulations, Directive 2009/126/ECM57, as last amended
by Commission Directive 2014/99/EU M58, is to be read as if in Directive 2009/126/EC—

(a) in paragraphs 1, 2 and 3 of Article 3, the words “Member States shall ensure that”,
at each place they occur, were omitted,

(b) in Article 4—
(i) in paragraph 1, for the words from “Member States” to “such systems is”

there were substituted “ The petrol vapour capture efficiency of Stage II
petrol vapour recovery systems must be ”,

(ii) in paragraph 2 the words from “With effect from” to “Article 3,” were
omitted,

(c) in Article 5—
(i) in paragraph 1—

(aa) the words “Member States shall ensure that” were omitted,
(bb) for “vapour recovery systems is” there were substituted “ vapour

recovery systems must be ”,
(ii) in paragraph 2—

(aa) the words “Member States shall ensure that” were omitted,
(bb) for “the petrol vapour capture efficiency is” there were substituted

“ the petrol vapour capture efficiency must be ”,
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(iii) in paragraph 3 for “Member States shall ensure that it displays” there were
substituted “ it must display ”.”.

(11)  In regulation 34(a) (solvents: conditions) for “Chapter V of and Annex VII to the Industrial
Emissions Directive” substitute “ Parts 2 and 3 of schedule 2 ”.

(12)  In regulation 35(2) (solvents: installations abatement equipment) for “Articles 59 to 62 of
and, Annex VII to, the Industrial Emissions Directive” substitute “ Part 2 of schedule 2 ”.

(13)  In regulation 36 (standard rules)—
(a) in paragraph 2(b), for “Articles 14 and 15 of that Directive” substitute “ regulations 23

and 25 ”,
(b) in paragraph 4(b)(ii), after “compliance with” insert “ retained EU law implementing ”,
(c) omit paragraph (5).

(14)  In regulation 44 (permits: review of conditions)—
(a) in paragraph 1(c), omit “in accordance with Article 18 of the Industrial Emissions

Directive”,
(b) for paragraph (2) substitute—

“(2)  A review under paragraph (1)(d) or (e) must take into account all the BAT
conclusions which have been amended by the Air Quality (Miscellaneous Amendment and
Revocation of Retained Direct EU Legislation) (EU Exit) Regulations 2018 or included in
regulations made in exercise of the power in regulation 9 of the Environment and Wildlife
(Legislative Functions) (EU Exit) Regulations 2019 since the permit was granted, or last
reviewed.”,

(c) in paragraph 5(b), for “the Industrial Emissions Directive” substitute “ these Regulations ”.
(15)  In regulation 59 (interest for the purposes of the Industrial Emissions Directive)—

(a) the existing text becomes paragraph (1),
(b) after that paragraph insert—

“(2)  For the purposes of paragraph (1), Article 25(1) of the Industrial Emissions
Directive is to be read as if—

(i) in the opening words for “Member States” there were substituted “ The
Scottish Ministers ”,

(ii) in point (b), for “a Member State” there were substituted “ Scotland ”.”.
(16)  In regulation 60(3) (Scottish Ministers: directions to SEPA) for “under Article 26(1) of the

Industrial Emissions Directive” substitute “ from an EEA state ”.
(17)  In regulation 63(3) (Scottish Ministers and SEPA: powers in respect of information) for “the

Union Treaties” substitute “ retained EU law ”.
(18)  In chapter 5 of schedule 1 (activities and installations and mobile plant), for the opening

words substitute—

“This chapter is to be interpreted in accordance with Article 3 of the Waste Framework Directive
and the Special Waste Regulations 1996 M59.”.

(19)  In section 5.4 (disposal etc. of non-hazardous waste) of chapter 5 of schedule 1, for “Council
Directive 91/271/EEC of 21st May 1991 concerning urban waste-water treatment (“Directive
91/271/EEC”)” substitute “ the Urban Waste Water Treatment (Scotland) Regulations 1994 M60 ”.

(20)  In section 5.7 (treatment of waste water) of chapter 5 of schedule 1 for “Directive 91/271/
EEC” substitute “ the Urban Waste Water Treatment (Scotland) Regulations 1994 ”.

(21)  In Part A of section 6.10 (carbon capture and storage) of chapter 6 of schedule 1—
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(a) for “pursuant to” substitute “ to which ”,
(b) insert at the end “ would have applied immediately prior to exit day ”.

(22)  In schedule 1A (energy efficiency directive)—
(a) in paragraph 3(c), for “approved under” to the end substitute “ for which a licence has

been granted under section 18 of the Energy Act 2008 M61 ”,
(b) in paragraph 12(b), for “required by” substitute “ carried out in compliance with ”,
(c) in paragraph 15, for “the Energy Efficiency Directive” substitute “ this schedule ”,
(d) in paragraph 18—

(i) the existing text becomes sub-paragraph (1),
(ii) after that sub-paragraph, insert—

“(2)  For the purposes of sub-paragraph (1), Annex II of the Energy Efficiency
Directive is to be read as if —

(a) in the seventh subparagraph of point (b) (beginning “CHP Eη”), the last
sentence were omitted,

(b) in point (c), for “Member States may” there were substituted “ It is
permissible to ”,

(c) in point (d)—
(i) the words “Member States may use” were omitted,

(ii) after “one year” there were inserted the words “ may be used ”.
(3)  For the purposes of paragraphs 11 and 18(1), Part 2 of Annex IX of the Energy

Efficiency Directive is to be read as if—
(a) in the heading, for “Article 14(5) and (7)” there were substituted “

paragraphs 11, 13 and 14 ”,
(b) in the first paragraph, for “the measures in Article 14(5) and (7)” there

were substituted “ paragraphs 11, 13 and 14 of schedule 1A of the Pollution
Prevention and Control (Scotland) Regulations 2012 M62 ”,

(c) in the eighth paragraph, the words “for the purposes of Article 14(5)” were
omitted,

(d) in the tenth and eleventh paragraphs, for “Member States”, at each place
it occurs, there were substituted “ the Scottish Ministers ”.”.

(23)  In schedule 1B (medium combustion plant directive)—
(a) in paragraph 1(7)(b), after “set out in” insert “ retained EU law implementing ”,
(b) in paragraph 10—

(i) for sub-paragraph (b) substitute—
“(b)   “micro isolated system” means any system with consumption of

less than 500 gigawatt hours in the year 1996, where there is no
interconnection with other systems,”,

(ii) for sub-paragraph (c) substitute—
“(c)   “small isolated system” means any system with consumption of less

than 3000 gigawatt hours in the year 1996, where less than 5% of annual
consumption is obtained through interconnection with other systems,”.

(24)  In schedule 2 (solvent emissions)—
(a) in paragraph 7 M63—
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(i) after sub-paragraph (1)(d) insert—
“(dd)   Article 58,”,

(ii) after sub-paragraph (2) insert—
“(3)  For the purposes of this schedule, the Industrial Emissions Directive is to

be read as if—
(a) in Article 5(1) “or Union F7...” were omitted,
(b) in Article 5(3) for—

(i) the words “where Article 4 of Directive 85/337/EEC applies” there
were substituted “in relation to which an environmental impact
assessment is required”,

(ii) the words “Articles 5, 6, 7 and 9 of that Directive” there were
substituted “an environmental impact assessment”,

(c) in Article 7—
(i) the words from “Without prejudice” to “environmental damage”

were omitted,
(ii) for “Member States” there were substituted “ SEPA ”,

(d) in Article 8, for “Member States”, at each place it occurs, there were
substituted “ SEPA ”,

(e) in Article 9(2), for “Member States” there were substituted “ SEPA ”,
(f) in Article 59—

(i) in paragraph 1 for “Member States”, at each place it occurs, there
were substituted “ SEPA ”,

(ii) in paragraph 1 the last subparagraph were omitted,
(iii) paragraph 4 were omitted,

(g) in Article 60, for “Member States” there were substituted “ SEPA ”,
(h) in Article 65(3), for the words “restrictions laid down in Article 4(1) and

(2) of Directive 2003/4/EC” there were substituted “ exceptions set out
in regulation 10 of the Environmental Information (Scotland) Regulations
2004 M64 ””,

(b) in paragraph 8, for the words “subparagraph (a) of Article 59 of the Industrial Emissions
Directive” substitute “ paragraph 7(1)(e) ”,

(c) in paragraph 9, for “paragraph 1 of Article 59(1) of the Industrial Emissions Directive”
substitute “ paragraph 7(1)(e) ”,

(d) in paragraph 10 (data reporting)—
(i) in sub-paragraph (1), for “Part 8 of Annex VII to the Industrial Emissions Directive”

substitute “ sub-paragraphs 3 to 6 ”,
(ii) in sub-paragraph (2), after “provided in a” insert “ plan equivalent to a ”,

(iii) after sub-paragraph (2), insert—
“(3)  In the case of continuous measurements the emission limit values must be

considered to be complied with if—
(a) none of the arithmetic averages of all valid readings taken during any 24

hour period of operation of an installation or activity except start-up and
shut-down operations and maintenance of equipment exceeds the emission
limit values,
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(b) none of the hourly averages exceeds the emission limit values by more
than a factor of 1.5.

(4)  In the case of periodic measurements the emission limit values must be
considered to be complied with if, in one monitoring exercise—

(a) the average of all the measurement values does not exceed the emission
limit values,

(b) none of the hourly averages exceeds the emission limit values by more
than a factor of 1.5.

(5)  Compliance with requirements derived from Part 4 of Annex VII to the
Industrial Emissions Directive must be verified on the basis of the sum of the mass
concentrations of the individual volatile organic compounds concerned. For all other
cases, compliance must be verified on the basis of the total mass of organic carbon
emitted unless otherwise based on a limit derived from Part 2 of Annex VII to the
Industrial Emissions Directive.

(6)  Gas volumes may be added to the waste gas for cooling or dilution purposes
where technically justified but must not be considered when determining the mass
concentration of the pollutant in the waste gas.”,

(e) in paragraph 11 (monitoring of emissions)—
(i) the existing paragraph becomes sub-paragraph (1),

(ii) in sub-paragraph (1) for “Part 6 of Annex VII to the Industrial Emissions Directive”
substitute “ sub-paragraphs (2) to (4) ”,

(iii) after sub-paragraph (1) insert—
“(2)  Channels to which abatement equipment is connected, and which at the final

point of discharge emit more than an average of 10 kilogrammes per hour of total
organic carbon, must be monitored continuously for compliance.

(3)  In other cases, SEPA must ensure that either continuous or periodic
measurements are carried out. For periodic measurements at least three measurement
values must be obtained during each measurement exercise.

(4)  Measurements are not required where end-of-pipe abatement equipment is
not needed to comply with these Regulations.”.

(25)  In schedule 4 (grant of permits)—
(a) in paragraph 1(1)(n), for the words “Articles 5, 6, 7 and 9 of the EIA Directive” substitute

“ an environmental impact assessment ”,
(b) in paragraph 3(a), after “Industrial Emissions Directive” insert “ , as read with

regulation 29(3), ”,
(c) in paragraph 3(d), for the words “national and Union legislation” substitute “ national

legislation and retained EU law ”,
(d) in paragraph 4, for the words “Chapter V and Annex VII of the Industrial Emissions

Directive” substitute “ of parts 2 and 3 of schedule 2 ”,
(e) in paragraph 9(h)(ii), for the words “consultations between Member States in accordance

with Article 26 of the Industrial Emissions Directive” substitute “ consultation with a
Member State ”,

(f) in paragraph 18—
(i) for sub-paragraph (a)(i) substitute—

“(i) an environmental impact assessment,”,
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(ii) in sub-paragraph (b) for “those Articles of the EIA Directive” substitute “ an
environmental impact assessment ”,

(g) in paragraph 22(2), for “another” substitute “ a ”,
(h) in paragraph 23—

(i) in sub-paragraph (1)(a)(ii), for “BAT reference document” substitute “ BAT
conclusions ”,

(ii) in sub-paragraph (2), for “another” substitute “ a ”,
(i) in paragraph 26—

(i) in sub-paragraph (1)(a) and (b), for “another”, at each place it occurs, substitute “ a ”,
(ii) in sub-paragraph (2)—

(aa) omit “other”,
(bb) omit the words “for the purposes of Article 26 of the Industrial Emissions

Directive”,
(cc) omit the words “having regard for that purpose to Article 26”,

(j) in paragraph 27(a)—
(i) in head (i), omit the words “under Article 26 of the Industrial Emissions Directive”,

(ii) in head (ii), omit “other”,
(k) in paragraph 28(2)(b), omit “other”.

(26)  In schedule 7 (variation of permits)—
(a) in paragraph 1(d), for the words “Articles 5, 6, 7 and 9 of the EIA Directive” substitute

“ an environmental impact assessment ”,
(b) in paragraph 4(9)(g)(iii), for the words “between Member States” substitute “ with a

Member State ”,
(c) in paragraph 4(13), for the words “Articles 5, 6, 7 and 9 of the EIA Directive” substitute

“ an environmental impact assessment ”,
(d) in paragraph 7(2), for “another” substitute “ a ”,
(e) in paragraph 9(2), for “another” substitute “ a ”,
(f) in paragraph 10(1)(a)(ii), for the words “BAT reference document” substitute “ BAT

conclusions ”,
(g) in paragraph 13—

(i) in sub-paragraph (1)(a), for “another” substitute “ a ”,
(ii) in sub-paragraph (2), omit the following words—

(aa) “other”,
(bb) “for the purposes of Article 26 of the Industrial Emissions Directive”,
(cc) “having regard for that purpose to Article 26”,

(h) in paragraph 14, omit the following words—
(i) “under Article 26 of the Industrial Emissions Directive”,

(ii) “other”,
(i) in paragraph 15(2)(b), omit “other”.

(27)  In schedule 10 (savings and transitional provisions)—
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(a) in paragraph 11(3), for the words “give effect to Article 7 of the Industrial Emissions
Directive” substitute “ include either the condition specified in sub-paragraph (2) or a
condition having equivalent effect ”,

(b) in paragraph 12(3), for the words “Article 14(1)(d)(i) of the Industrial Emissions
Directive” substitute “ regulation 23(2)(g) (schedule 1 conditions: general provisions) ”,

(c) in paragraph 13—
(i) in sub-paragraph (1), for from “at which an” to the end substitute “ which is a Chapter

III combustion plant ”,
(ii) in sub-paragraph (5)(a), after “Directive” insert “ as read with regulation 26

(schedule 1 conditions: large combustion plants) ”.

F5 Words in reg. 13(4)(a) omitted (31.12.2020) by virtue of The Environment (EU Exit) (Miscellaneous
Amendments) (Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(4)(a)(i); 2020 c. 1, Sch.
5 para. 1(1)

F6 Words in reg. 13(4)(a) omitted (31.12.2020) by virtue of The Environment (EU Exit) (Miscellaneous
Amendments) (Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(4)(a)(ii); 2020 c. 1, Sch.
5 para. 1(1)

F7 Word in reg. 13(24)(a)(ii) omitted (31.12.2020) by virtue of The Environment (EU Exit)
(Miscellaneous Amendments) (Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(4)(b);
2020 c. 1, Sch. 5 para. 1(1)

Commencement Information
I13 Reg. 13 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M50 S.S.I. 2012/360, as relevantly amended by S.S.I. 2014/267 and S.S.I. 2017/446.
M51 S.S.I. 2017/102, as relevantly amended by S.S.I. 2017/168.
M52 S.I. 2018/1407.
M53 S.I. 2019/   .
M54 Regulation 26(2) was inserted by S.S.I. 2018/391.
M55 Regulation 32(3) was inserted by S.S.I. 2018/391.
M56 OJ L 365, 31.12.1994, p.24; as amended by Regulation (EC) No. 1882/2003 (OJ L 284, 31.10.2003,

p.1) Regulation (EC) No. 1137/2008 (OJ L 311, 31.11.2008, p.1), Directive 2009/126/EC (285,
31.10.2009, p. 36) and Decision (EU) 2018/853 (OJ L 150, 14.6.2018, p. 155).

M57 OJ L 285, 31.10.2009, p.36.
M58 OJ L 304, 23.10.2014, p.89.
M59 S.I. 1996/972; relevant amending instruments are S.S.I. 2004/112, S.S.I. 2011/226, S.S.I. 2018/219 and

S.S.I. 2018/391.
M60 S.I. 1994/2842, as amended by S.I. 1996/973 , S.S.I. 2003/273 and S.S.I. 2011/202.
M61 2008 c.32, as amended by S.S.I. 2011/224, S.I. 2011/2453 2016 c.20 and S.I. 2017/524.
M62 S.S.I. 2012/360, as amended by S.S.I. 2014/267, S.I. 2014/469, S.S.I. 2015/100, S.S.I. 2015/101, S.S.I.

2015/188, S.S.I. 2015/438, S.I. 2015/483 S.I. 2015/1973, S.S.I. 2016/39S.S.I. 2017/446 and S.S.I.
2018/219.

M63 Paragraph 79(2) was inserted by S.S.I. 2018/391.
M64 S.S.I. 2004/520, to which there are amendments not relevant to these Regulations.

The Sulphur Content of Liquid Fuels (Scotland) Regulations 2014

14.—(1)  The Sulphur Content of Liquid Fuels (Scotland) Regulations 2014 M65 are amended as
follows.
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(2)  In regulation 2(1) (interpretation), after the definition of “the 2007 Regulations” insert—
““Chapter III combustion plant” means a combustion plant, the total thermal input of which is equal
to or greater than 50 megawatts, irrespective of the type of fuel used, other than—

(a) a plant in which the products of combustion are used for the direct heating, drying, or any
other treatment of objects or materials,

(b) a post-combustion plant designed to purify the waste gases by combustion which is not
operated as an independent combustion plant,

(c) a facility for the regeneration of catalytic cracking catalysts,
(d) a facility for the conversion of hydrogen sulphide into sulphur,
(e) a reactor used in the chemical industry,
(f) a coke battery furnace,
(g) a cowper,
(h) any technical apparatus used in the propulsion of a vehicle, ship or aircraft,
(i) a gas turbine or gas engine used on an offshore platform,
(j) a plant which uses any solid or liquid waste as a fuel other than—

(i) vegetable waste from agriculture and forestry,
(ii) vegetable waste from the food processing industry, if the heat generated is recovered,

(iii) fibrous vegetable waste from virgin pulp production and from production of paper
from pulp, if it is co-incinerated at the place of production and the heat generated
is recovered,

(iv) cork waste,
(v) wood waste, F8... with the exception of wood waste which may contain halogenated

organic compounds or heavy metals as a result of treatment with wood preservatives
or coating,

“co-incinerated” means used as a regular or additional fuel or thermally treated for the purpose of
disposal through the incineration by oxidation as well as other thermal treatment processes such
as pyrolysis, gasification or plasma process, if the substances resulting from the treatment are
subsequently incinerated,”.

(3)  In regulation 4 (maximum sulphur content of heavy fuel oil)—
(a) for paragraph (3)(a)(i), substitute—

“(i) is a Chapter III combustion plant,”,
(b) for paragraph 3(b)(i), substitute—

“(i) is a Chapter III combustion plant,”.

F8 Words in reg. 14(2) omitted (31.12.2020) by virtue of The Environment (EU Exit) (Miscellaneous
Amendments) (Scotland) Regulations 2019 (S.S.I. 2019/175), regs. 1(1)(b), 8(5); 2020 c. 1, Sch. 5
para. 1(1)

Commencement Information
I14 Reg. 14 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M65 S.S.I. 2014/258.
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The Environmental Authorisations (Scotland) Regulations 2018

15.—(1)  The Environmental Authorisations (Scotland) Regulations 2018 M66 are amended as
follows.

(2)  In regulation 2(1) (interpretation), after the definition of “relevant function” insert—
““retained EU law” has the same meaning as in section 6(7) of the European Union (Withdrawal)
Act 2018 M67,”.

(3)  In regulation 37(2)(a) (power to require the provision of information), for “the EU Treaties”
substitute “ any retained EU law ”.

Commencement Information
I15 Reg. 15 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M66 S.S.I. 2018/219.
M67 2018 c.16.

PART 6
Amendments to legislation concerning bathing waters

The Bathing Waters (Scotland) Regulations 2008

16.—(1)  The Bathing Waters (Scotland) Regulations 2008 M68 are amended as follows.
(2)  In regulation 2 (interpretation)—

(a) the existing text becomes paragraph (1),
(b) after that paragraph insert—

“(2)  For the purposes of these Regulations, a reference to an EU Directive is to be read
as if any reference in that Directive to one or more member States or a competent authority
in a provision imposing an obligation on, or providing a discretion to, a member State or
competent authority were to the relevant authority which, immediately before exit day,
was responsible for the United Kingdom's compliance with that obligation, or exercise of
that discretion, in Scotland.

(3)  In paragraph (2), “relevant authority” means—
(a) the Scottish Ministers,
(b) SEPA,
(c) a local authority.”.

(3)  In regulation 4 (general duties), at the end insert—
“(5)  When interpreting the bathing water directive for the purposes of this regulation,

the bathing water directive is to be read subject to the following rules.
(6)  The following are to be ignored—

(a) Article 3(8),
(b) in Article 3(9), the final sentence,
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(c) in Article 4(2), the words from “If it so decides” to “four bathing seasons”.
(7)  Article 6(3) is to be read as if the reference to Directive 2000/60/EC were a reference

to Article 8 of that Directive.
(8)  The following are to be ignored—

(a) Article 13,
(b) Article 14,
(c) Article 15(2),
(d) Article 18,
(e) in Annex III, paragraph 1(a), the words “and as provided for in Directive 2000/60/

EC”.
(9)  For the purposes of paragraph 7, Article 8 of Council Directive 2000/60/EC is to

be read as if—
(a) in paragraph 1, in the final indent, for “Community legislation” there were

substituted “ retained EU law ”,
(b) in paragraph 2, the reference in the second sentence to Annex V to Council

Directive 2000/60/EC were a reference to that Annex as modified by Part 1 of
schedule 5 of the Water Environment and Water Services (Scotland) Act 2003
M69.”.

Commencement Information
I16 Reg. 16 in force at 31.12.2020 in force on IP completion day (in accordance with 2020 c. 1, Sch. 5

para. 1(1)), see reg. 1

Marginal Citations
M68 S.S.I. 2008/170. Regulation 2 is relevantly amended by S.S.I. 2012/88, S.S.I. 2012/243 and S.S.I.

2015/446.
M69 2003 asp 3. Schedule 5 is inserted by regulation 2(6) of these Regulations.

St Andrew's House,
Edinburgh

ROSEANNA CUNNINGHAM
A member of the Scottish Government
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EXPLANATORY NOTE

(This note is not part of the Regulations)
These Regulations are made in exercise of the powers in paragraph 1(1) and (3) of schedule 2, and
paragraph 21(b) of schedule 7, of the European Union (Withdrawal Act 2018 (c.16) to address
failures of retained EU law to operate effectively and other deficiencies (in particular under
section 8(2)(d) and (g) of that Act) arising from the withdrawal of the United Kingdom from the
European Union.
These Regulations make amendments to legislation in the fields of environmental protection,
water, water industry, waste and bathing waters. Part 2 amends legislation concerning the water
environment, and revokes the Water Environment and Water Services (Scotland) Act 2003
(Modification of Part 1) Regulations 2015. Part 3 amends legislation concerning the water
industry. Part 4 amends legislation concerning waste. Part 5 amends legislation concerning
environmental protection. Part 6 amends legislation concerning bathing waters.
No Business and Regulatory Impact Assessment has been prepared in relation to these
Regulations, as no impact upon business, charities or voluntary bodies is foreseen.
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