POLICY NOTE
THE LAND REFORM (SCOTLAND) ACT 2016 (REGISTER OF PERSONS
HOLDING A CONTROLLED INTEREST IN LAND) AMENDMENT
REGULATIONS 2021
SSI 2021/XXX
The Land Reform (Scotland) Act 2016 (Register of Persons Holding a Controlled Interest in
Land) Amendment Regulations 2021 were made in exercise of the powers conferred under

The Land Reform (Scotland) Act 2016. The instrument is subject to affirmative procedure.

Summary Box

Purpose of the Instrument

The purpose of the instrument is to amend The Land Reform (Scotland) Act 2016
(Register of Persons Holding a Controlled Interest in Land) Regulations 2021. The 2021
Regulations set out extensive provision for the establishment of a Register of controlled
interests in land. A Register is to be established which registers the owners of land, known
as recorded persons, and persons or entities which have control over how the recorded
person uses the land, known as associates.

This instrument amends the 2021 Regulations in so far as they apply to certain trusts and
unincorporated associations where the persons listed as owner on the Land Register or
Register of Sasines are either deceased or have resigned. The instrument provides that in
those circumstances, the obligations of a recorded person will fall on those who are
legally owners but not registered as such on the Land Register or Register of Sasines (a
situation which can only arise with these particular entities).

Policy Objectives

The purpose of the Register of Persons Holding a Controlled Interest in Land (“the Register”)
is to increase public transparency in relation to individuals who have control over decision-
making in relation to land.

The 2021 Regulations followed the super-affirmative procedure, and were subject to
significant policy development, two public consultations, consultation with key stakeholders
and Parliamentary scrutiny, including multiple Committee evidence sessions, over the course
of three Parliamentary laying periods.

Notwithstanding this extensive scrutiny, during the development of the Register a loophole
was identified in relation to trusts where the owner is deceased or has resigned as a Trustee.
When a trustee noted as the owner in either the Land Register or the Sasine Registers is either
deceased or has resigned as a trustee, they no longer have an interest in the trust, and there is
no-one on whom the obligations to register as a recorded person and to list associates can fall.
Consequently, without this amending instrument there would remain a gap in public visibility
of the controlling interests in these situations. It was identified that unincorporated
associations can be affected by the same issue.



The overriding policy objective of the 2021 Regulations and consequentially the Register is
to increase transparency of those who have control of decision-making in relation to land
where their identity is not clear from the existing public registers. The loophole identified
prevents the Register from fully delivering the objective. The circumstance of the issue is
within scope of the policy intention behind the 2021 Regulations to improve transparency,
and the intention had been to capture it in those Regulations.

The amending instrument will require each trustee or person who holds the land otherwise on
behalf of the trust or unincorporated body to be treated as an owner or tenant of the land for
the purposes of the requirements of the Register. It provides for them to be registered as the
recorded person and confers the duties of the recorded person on them, addressing the
identified loophole.

Consultation

The instrument was prepared in consultation with key stakeholders who were representative
of a range of interests and identified through previous involvement with the development of
the 2021 Regulations.

They were broadly supportive of the amendment and questions they raised were addressed.
Impact Assessments

The circumstance that this instrument addresses had been intended to be captured as part of
the Regulations for the Register, and so it is accounted for in the impact assessments carried
out for those Regulations. The following impact assessments for the Regulations for the
Register have been published:

e The Data Protection Impact Assessment (DPIA)
¢ The Business and Regulatory Impact Assessment (BRIA)
¢ The Equalities Impact Assessment (EQIA)

Financial Effects

The circumstance that this instrument addresses had been intended to be captured as part of
The Land Reform (Scotland) Act 2016 (Register of Persons Holding a Controlled Interest in
Land) Regulations 2021, and so it is accounted for in the Business and Regulatory Impact
Assessment (BRIA) completed for the Regulations for the Register.

Scottish Government officials were in contact with key stakeholders throughout the
development of The Land Reform (Scotland) Act 2016 (Register of Persons Holding a
Controlled Interest in Land) Regulations 2021 and also met with them during the consultation
on those Regulations. These were broadly representative of potential business interests.
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