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EXPLANATORY NOTE
(This note is not part of the Order)

This Order makes supplemental provision which the Scottish Ministers consider expedient for the
purposes of the Criminal Justice (Scotland) Act 2003 (“the 2003 Act”).

Section 14 of the 2003 Act provides for victims of prescribed offences to be given the opportunity
to make a statement to the court as to how the offence has affected them and, as the case may be,
continues to affect them. This opportunity is only to be afforded to the victim where proceedings
are in a prescribed court. The Scottish Ministers are given powers in section 14 (subsections (1)
and (2) respectively) to prescribe courts and offences for the purposes of section 14. The Scottish
Ministers are also given powers in subsection (13) to prescribe the form and manner in which a
victim statement may be made.

Section 14 of the 2003 Act does not enable the powers in section 14(1) and (2) to be used in
conjunction so as to allow the Scottish Ministers to prescribe offences insofar as they are charged in
a specific court or to allow courts to be prescribed for specific offences only. If the Scottish Ministers
prescribe a court under section 14(1) then a victim statement may be made for every prescribed
offence charged in that court. If the Scottish Ministers prescribe an offence under section 14(2) then
a victim statement can be made for that offence in every prescribed court. The Scottish Ministers
could not restrict a prescribed offence to a specific court without enabling a victim statement to be
made in that court for every prescribed offence.

Similarly, the power in section 14(13) of the 2003 Act to prescribe the form and manner of a victim
statement cannot be used to make different provision for different circumstances. If the Scottish
Ministers prescribe that victim statements can be made orally, then that would apply to every offence
in relation to which a victim statement can be made. The Scottish Ministers could not prescribe that
victim statements can be made orally but only in relation to specific offences.

Article 2(2) of this Order addresses these issues by providing that the three powers in section 14 of
the 2003 Act highlighted above — the power to prescribe courts, the power to prescribe offences and
the power to prescribe the form and manner of victim statements — can be used to make different
provision for different purposes. This would enable the Scottish Ministers to use the powers in
section 14(1) and (2) in conjunction so as to prescribe a court for the purposes of certain offences
tried in that court or to prescribe an offence but only where it is tried in a specific court. It would
also enable the Scottish Ministers to prescribe that victim statements can be made orally but only
for specific offences.

Article 2(2) will allow the powers in section 14 of the 2003 Act to be used to trial victim statements
in a specific prescribed court for a specific prescribed offence without inadvertently enabling victim
statements to be made for all prescribed offences in that specific court or for that specific offence
in all prescribed courts.

Article 2(3) amends the parliamentary procedure applicable to orders made under section 14(2) of the
2003 Act from negative to affirmative to ensure greater scrutiny for orders made under section 14(2).
Matching the parliamentary procedures applicable to the powers in section 14(1) and (2) removes
the need for the Scottish Ministers to rely on the provisions of section 33 of the Interpretation and
Legislative Reform (Scotland) Act 2010 where one order is to be made under section 14(1) and (2)
combined.



