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Summary

A full Equalities Impact Assessment (“EQIA”) was carried out to assess the
impact of the proposed Land Reform (Scotland) Act 2016 (Register of
Persons Holding a Controlled Interest in Land) (Scotland) Regulations 2021
on protected characteristics. This is a five stage process, beginning with a
framing workshop to identify potential impacts on protected characteristics
and going on to assess available evidence and any positive or negative
impact on these characteristics, before explaining steps taken to mitigate

negative outcomes.

The policy is aimed at increasing transparency of who has control over
decision-making in relation to land. This will help enable communities and
individuals to identify who they should engage with over decisions about land
where that person cannot be identified already. It will also aid policy making
by allowing a fuller picture of those individuals who have control over
decisions about land in Scotland.

The regulations’ purpose is to establish a new register, the Register of
Persons Holding a Controlled Interest in Land, to make publicly available
information about those who have a controlling interest in land, i.e. those who
ultimately make decisions about the management or use of land, even if they
are not necessarily recorded as the owner of the land. The new register will
be held by Registers of Scotland and the public will be free to search and




access the information online, enabling communities and individuals to benefit
from the regulations and support the transparency aims of the policy.

The policy seeks to address two main situations: where land is owned or
leased by an opaque entity (such as an overseas company) or where land is
owned or leased subject to an opaque arrangement (such as a trust). In these
cases the regulations will require the legal owner or tenant of the land to
provide information about their controlling interests.

The policy contributes to the national outcomes for communities, environment
and economy. In creating greater transparency of who controls land in
Scotland and making that information accessible, it will empower
communities. It will improve their ability to engage with decisions about land
and how it is used, by enabling communities and individuals to ascertain who
has the power to make decisions about an area of land and engage with that
person or group of people to communicate their ideas and concerns and
potentially draw greater benefit from those spaces. Greater transparency also
supports an inclusive economy as transparency enables groups to engage
with one another, supporting the development of spaces that take account of
the community’s needs.

Who will it affect?

The register will contain information about those who own or tenant the land
(a ‘recorded person’) when their land is subject to the control or influence of
land (an ‘associate’). For this policy, only tenants who hold a long lease of 20
years or more are considered to have significant influence or control and so
captured by the register.

The register will disclose information about associates who control recorded
persons through the following:

e a contractual or other arrangement with a person to give that
person influence or control over significant decisions in relation to
the land,

e a partnership, including any Scottish partnership where at least one
partner is an individual,

e atrust,

e an unincorporated association, and

e an overseas legal entity.

Where an individual owns or tenants land under a long lease, but is not subject
to a controlling interest i.e. does not have an associate, they will not be required
to register. Where a recorded person owns or tenants land under one of the



mechanisms above and is subject to a controlling interest, they will be required
to register.

There will be an entry for each recorded person. Each entry for a recorded
person will then detail who is in a position to influence or control them in one
or more of the capacities listed above. All known associates are required to be
recorded in the register. Duties will be placed on recorded persons and
associates to provide information for the register.

The register will enable members of the public to engage with the respective
parties by accessing the register which will contain parties’ contact details. It
will be a criminal offence not to comply with duties set out in the regulations,
punishable by a fine of up to £5,000.

Consequently, this policy impacts individuals through the requirements for
them to register and their need to access the information held by the register.
Where a controlling interest exists, there will be an entry for each recorded
person. Each public entry for a recorded person or an associate will include
the following personal data:

e Name

e Contact Address

This address does not need to be a personal address; for example,
individuals could provide a business address or their solicitor’'s address
instead. The policy objective is that the person(s) who control decisions about
the land should be contactable.

The date of birth of associates will be also collected to aid differentiation
between individuals, but will not be made public. Each associate will be
allocated a unique reference number. Subsequently the register does not
directly capture any protected characteristics except age, and this information
will not be publicly available.

Sixteen and seventeen year olds will be in scope of the register if they own or
tenant land, or have a controlling interest in a trust, but they will have the
same access and rights to apply for a security declaration (see below) as an
adult. Consequently they are not expected to be negatively impacted by a
requirement to register.

Although the register impacts on individuals by virtue of their controlling
interest in land, this interest may arise due to them belonging to specific types
of land owning organisations which represent those with protected
characteristics, for example, religious bodies. Through stakeholder
engagement we have identified that belief can affect decisions on the



structure of some land owning organisations, which determines who is
deemed to have a controlling interest. For example, the structure of some
religious organisations may require them to register a high number of people
per property as decisions about their land are taken by multiple peoples within
the organisation. Some such structures are historic and the introduction of the
register may have a significant impact on them due to the number of
properties they own and the number of people they have to register.
Consequently the protected characteristic of religion and belief is indirectly
impacted by the regulations.

Banks, building societies and other providers of mortgages and similar
financial products are out of scope of the register, including mortgages
designed to be compliant with religious beliefs. However some financial
agreements designed to comply with religious beliefs can create an
arrangement whereby the creditor has significant influence and control over
the recorded person. Such an arrangement could potentially be such as to be
within scope of the register and if so would represent another way in which
the protected characteristic of religion and belief is indirectly impacted by the
regulations. These structures are not thought to be common, and whether or
not any particular one was in scope would depend on the specific formulation
of each structure and need to be determined on a case by case basis.

We have not found any other evidence to show that any other protected
characteristics determine organisational structure, or that protected
characteristics impact organisations in any other way that would affect what is
captured by the register.

The register will be built following the Digital First programme which ensures
accessibility issues are addressed during development in order to avoid any
negative impact on those with the protected characteristic of disability.

What might prevent the desired outcomes being achieved?

The aim of the policy is to increase public transparency in relation to
individuals who have control over decision-making in relation to land.
Schedule 2 provides exemptions from the requirement to register associates
only for those already subject to other transparency regimes: requiring them
to double report would not contribute to the aim of transparency in land
ownership.

Exemption of further bodies and groups that own or tenant land on a long-
term basis but are not already reporting would negatively impact this aim, as
the names and contact details of those with controlling interests would not be
available elsewhere.



If an individual’s ability to access information is restricted due to the
accessibility of the register, then the transparency aim is also negatively
impacted.

Individuals failing to register information also hampers transparency, however
this risk is mitigated by the proposed criminal offences for not providing
information to the register.

The security declaration will only be applied when appropriate evidence from
the Companies House-held register of Persons with Significant Control
suggests that security declarations are rarely applied for, and so are expected
to have a negligible impact on the overall transparency outcome of the
register.



Stage 1: Framing

Results of the Framing Exercise

Transgender

The register will not directly collect data on a person’s gender identity or
indicate whether an individual had previously identified by another name,
which could indicate a change in gender identity. However it was noted that if
transgender individuals change their name after their data has been entered
on the register then their name on the register would need to be updated. This
would be necessary to both meet the aims of the register and correctly reflect
a transgender individual’s identity. Registers of Scotland currently have a
policy in place for transgender individuals registered on the Land Register
who change their name, and will explore whether a similar policy could be
applied to the Register of Controlled Interests in Land. There is also a
requirement in the draft regulations for the Keeper to update information in the
Register. Consequently if an individual notified the Keeper of a need to update
their name on the register, Registers of Scotland would be required to update
their name as soon as reasonably practicable.

Ethnicity

The ethnicity of recorded persons and associates will not be collected by the
register and so will not be directly captured. If an individual resides overseas
then their address could be an indication of their ethnicity, but recorded
persons and associates do not have to provide their own address as a contact
address. They could use an alternative address where correspondence could
be received, such as UK-based solicitor, and so prevent indication of their
ethnicity being indirectly captured through their geographical location. The
register and public facing pages where individuals enter registration
information will be in English, creating a barrier to online registration if
someone does not speak English. In this scenario, the public can contact
Registers of Scotland directly through their customer service centre, who
would then be able to hold a conversation through interpretation services,
though this service may require booking. It is not expected that online 3™
party translation software would work effectively with the online register due to
the necessary use of technical language and specific terms.

Disability

The register will not collect information about disability and disability will not
be indirectly captured through other data collected by the register. The
register will only be available online but will be developed following the
Scottish Government’s Digital First framework, which places requirements on



the development team to ensure that users with disabilities are able to use the
system easily. User testing of the system during development will examine the
system’s accessibility and the final system will include features such as the
ability to increase the size of text and compatibility with most screen reading
software. As part of Digital First, the system is assessed before it goes live to
ensure that testing has been carried out and that the system has met
accessibility standards. If someone would like further support, Registers of
Scotland also have a customer service centre that users can phone or they
can make an appointment to speak to someone in person.

Age

The register will capture the ages of associates, but this information will not be
publicly displayed and is only for use by Registers of Scotland to differentiate
between individuals with the same name or correctly identify as a single
individual someone who may be an associate to multiple areas of land.

Sixteen and seventeen year olds will be within scope of the register, since an
individual can hold land from the age of sixteen and can be an associate at
any age, though the numbers are expected to be low. All recorded persons on
the register will already have their name and contact address on the Land
Register, whatever their age. The Land Registration etc. (Scotland) Act 2012
makes no provision for a proprietor’s name not to appear on the publicly
available land register. Consequently the Register of Controlled Interests in
Land will not reveal any personal information about a recorded person that is
not already publically available. It would be counter to the transparency policy
aim to exclude associate details from the public register purely on the grounds
of age.

Anyone on the register is of course entitled to apply for a security declaration
should they meet the criteria set out in Schedule 3 of the draft regulations.
Age alone would not normally be considered a valid reason for granting a
security declaration, although the Keeper has a discretionary power to grant a
security declaration, if the Keeper considers a specific case merits one.

The register will only be available online. Statistically internet usage is very
high amongst the general population up to the age of 75. Only 38% of over
75 year olds in Scotland used the internet in 2018, so many in this age group
may be uncomfortable or unable to access the register directly themselves.
Digital First, however, requires organisations to have a plan to support users
with assisted digital needs, defined as those who lack the skills or confidence

! Figure 7.8; https://www.gov.scot/publications/scotlands-people-annual-report-results-2018-
scottish-household-survey/pages/7/



to use the internet, or who do not have internet access. Registers of Scotland
will work with Scottish Government to develop the assisted digital service.
Users are also able to contact Registers of Scotland’s customer service
centre over the phone or in writing if they are unsure of how to access or
search the register. Registers of Scotland are exploring the provision of an
enhanced searching service whereby Registers of Scotland staff will carry out
a search of the register on request. Depending on the offering of this service
Registers of Scotland may consider if a fee would be charged. For registering
or updating information on the Register, users have the option of instructing a
professional advisor to complete the online process on their behalf.

It is a requirement of Digital First that the register be built at the linguistic level
of a 12-year old, thereby minimising any potential language barrier to access
to the regqister.

Gender

An individual’s gender is not collected by the register but it could be indirectly
captured due to naming conventions. In some instances identifying those
associated with certain sites could lead to the revealing of information that
could indirectly disadvantage people on the basis of their gender. For
example, the location of a women’s shelter might be revealed through the
identity of the recorded person or their associates, which would put the
women who use the shelter at risk. In this scenario, the register’s
requirements would indirectly have a negative impact on women. To mitigate
risks such as this, recorded persons or associates can apply for a security
declaration if they feel that the disclosure of their details could result in
violence, abuse, intimidation or threat of violence or abuse against
themselves or others connected to them.

Religion

An individual’s belief or non-belief will not be collected by the register.
However, if an individual is an associated person for an area of land owned by
a religious body then it might be inferred, correctly or incorrectly, that the
individual holds the same beliefs as that organisation.

Engagement with large religious organisations has shown that the
requirements of the register will have a significant impact on a few of them
due to the nature of their organisational structures, which require large
numbers of associates to be entered on the register, and the scale of their
land holdings. These organisational structures are historical and based on
belief, and result in a significant number of individuals falling within the
register’s definition of significant influence.



Most religious bodies are not significantly impacted since they either do not
hold controlling interests in as many areas of land or are organised in
structures that fall under other transparency regimes so are exempt. Due to
the significant impact on some large religious organisations, consideration
must be given to actions to mitigate the impact while not compromising the
transparency aim of the register.

Sexual Orientation

Sexual orientation is not collected by the register and individuals are entitled
to apply for a security declaration if they feel the disclosure of their details
puts them at risk. The naming conventions of trusts and their subsequent
associates could reveal family information, in particular identify that an
individual is part of a family. The exact familial relationships of members of
these trusts will not, however, be evident in the register as it will not collect
that information. Consequently it is not likely that these naming conventions
would indirectly disclose members’ sexual orientations through marriages or
civil partnerships.

Socioeconomic

The register will be free to register and access and so the requirement to
register will not disadvantage those with a lower socioeconomic status
through cost alone. Internet usage amongst those from a lower
socioeconomic background is however much lower than those from higher
socioeconomic ones.? Those without internet access can access information
through the assisted digital service and Registers of Scotland’s customer
service centre. As previously mentioned, Registers of Scotland are exploring
the provision of an enhanced searching service and depending on the offering
of this service Registers of Scotland may consider if a fee would be charged.
Individuals without internet access could also access the register themselves
at their local library, if the facilities are available.

The criminal penalties associated with failing to register or provide accurate
information to the Keeper are the same for everyone required to register and
could be up to £5000. Consequently the penalties would have a greater
impact on someone from a lower socioeconomic background as they would
have less ability to pay. However the Procurator Fiscal would consider all
cases regarding a failure to register in line with the Prosecution Code which
takes into account the nature, gravity and impact of an offence and whether

2 Scottish Government, Scottish Household Survey 2018: Annual Report,
https://www.gov.scot/publications/scotlands-people-annual-report-results-2018-scottish-household-

survey/pages/7/



prosecuting is considered to be in the public interest.® There is a need to
balance the impact of fines against large landowners or corporate entities with
the impact on individuals and smaller bodies such as charities. Consequently
the maximum fine was set at £5000 but it is anticipated that individuals’
circumstances would be taken into account during sentencing.

Considerations Across Protected Characteristics

In the case of an organisation failing to register, individuals would be liable for
the failure and so any fine issued would not necessarily impact on the
organisation. In the case of charities or other organisations that represent or
work with those with protected characteristics, this protects those who receive
support from negative impact if the organisation failed to register.

Extent of EQIA required

Following on from the findings of the framing workshop, we assess that, with
one exception, the differential impact on protected characteristics is low. The
register does not directly collect any protected characteristics except age, and
it does not make that characteristic publically available. As discussed in the
results of the framing exercise, the majority of ways in which the policy could
impact those with protected characteristics have been addressed through the
use of the regulations, existing practices and security declarations.

The only significant impact identified was in relation to some large religious
bodies who would need to register a high number of individuals for each area
of land due to their organisational structure. Most religious bodies either have
structures that exempt them from the register or have fewer land holdings with
controlled interests and therefore would be required to register fewer
individuals.

A medium risk EQIA is therefore required for this protected characteristic, to
assess whether the impact on these religious bodies can be mitigated though
measures that would need to apply to all those in scope of the regulations,
while still meeting the policy aims.

As the differential impact on other characteristics is considered to be low and
already addressed where necessary, a low risk EQIA is appropriate.

3 Crown Office and Procurator Fiscal Service, Prosecution Code,
https://www.copfs.gov.uk/images/Documents/Publications/Prosecution%20Code%20Aug%2017.pdf
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Stage 4: Decision making and monitoring

Identifying and establishing any required mitigating action

Have positive or negative Yes
impacts been identified for any
of the equality groups?

Is the policy directly or indirectly | No
discriminatory under the
Equality Act 201087

If the policy is indirectly Not applicable
discriminatory, how is it justified
under the relevant legislation?

If not justified, what mitigating Not applicable
action will be undertaken?

Describing how Equality Impact analysis has shaped the policy making
process

The equality impact analysis has not had a wide-ranging impact on the development
of the policy, as many of the issues highlighted by the analysis were already
addressed in the policy. The EQIA has, however, led to changes to the scope of the
requirement to register in order to mitigate the impact of registration on some large
religious bodies. The following provisions have been added:

e The exemption of bodies that exert influence through a function conferred by
an enactment

e Where bodies are both trusts and unincorporated associations, allowing them
to register following only the provisions for an unincorporated association

e Where individuals are both recorded persons and associates for the same
piece of land, exempting them for registering as both to avoid unnecessary
duplication

These provisions would reduce the number of associates some large religious
bodies would be required to register, reducing the burden on them while still
maintaining the policy aims and not introducing discriminatory exceptions.

6 See EQIA — Setting the Scene for further information on the legislation.



The impact analysis identified the need for Registers of Scotland to explore options
relating to the delivery of the register. They will subsequently investigate whether the
Land Register’s policy for when transgender individuals change their name could be
applied to the Register of Persons Holding a Controlled Interest in Land. The register
will be free to access, search and register on digitally, and Registers of Scotland and
Scottish Government will identify a process for an assisted digital service for users
who are unable to do so digitally. Registers of Scotland will explore the provision of
an enhanced searching service whereby Registers of Scotland staff will carry out a
search of the register on request. Depending on the offering of this service Registers
of Scotland may consider if a fee would be charged. They also have a process for
individuals to seek support from their customer service centre through translation
services.

Some of the mitigating actions to be taken or explored will have cost implications for
Registers of Scotland, who will develop and manage the system. If the cost of
translation services used through their customer service centre and searches or
registration support for those who are having issues accessing the system are not
passed on to the customer, then these costs will need to be absorbed by Registers
of Scotland. As the register is going to be free to use digitally, it will not create
revenue to cover these additional potential costs.

As the policy is primarily concerned with the transparency of land it will benefit all
communities by empowering them to identify and engage with those make decisions
about land in their area. Communities in a geographical area are likely to include
individuals with a variety of protected characteristics. Consequently the policy is
unlikely to directly benefit a community of individuals sharing a particular protected
characteristic, but rather benefit individuals with protected characteristics within a
geographical community.

Monitoring and Review

Registers of Scotland will own and host the register created by this policy and so will
be responsible for monitoring its usage and evaluating the system. They currently
use Google Analytics to identify usage such as user drop off on specific screens,
user journey time and the amount of time a user takes to complete a process such
as registering on the system. The data Google Analytics provides can give insights
into user behaviour and system performance which can be used to make the system
more user friendly. It is likely Google Analytics will be used, with other recognised
monitoring tools to understand user behaviour with a view to constantly improving
the service. It is also extremely likely that there will be a facility to feedback via the
service itself any issues or improvements users identify which would then be
considered by the development team. Calls received by the Register of Scotland
customer service centre on service improvement would be raised with the
development team. They also actively seek feedback from users to improve their



services and ensure they are meeting customer needs. As these monitoring
processes apply to all users, they will help to monitor the equality issues raised in the
impact assessment. For example, data regarding user behaviour, calls about
accessibility issues and feedback can be used to identify if the system is not
accessible for some users with a disability and if this can be addressed.

The volume of registrations following the initial registration period will be monitored
and reviewed on a regular basis to assess the success of the register in capturing
controlling interests. The registration data can also be used to identify if certain
categories of land ownership are not as commonly registered as would be expected,
as this could indicate a lack of awareness of the responsibilities to register.

Stage 5 - Authorisation of EQIA
Please confirm that:

¢ This Equality Impact Assessment has informed the development of this
policy:

Yes [X No []

¢ Opportunities to promote equality in respect of age, disability, gender
reassignment, pregnancy and maternity, race, religion or belief, sex and
sexual orientation have been considered, i.e.:

o Eliminating unlawful discrimination, harassment, victimisation;
o Removing or minimising any barriers and/or disadvantages;

o Taking steps which assist with promoting equality and meeting
people’s different needs;

o Encouraging participation (e.g. in public life)

o Fostering good relations, tackling prejudice and promoting
understanding.

Yes [X No []

+ If the Marriage and Civil Partnership protected characteristic applies to this
policy, the Equality Impact Assessment has also assessed against the duty



to eliminate unlawful discrimination, harassment and victimisation in respect
of this protected characteristic:

Yes [] No [] Notapplicable X

Declaration

| am satisfied with the equality impact assessment that has been undertaken
for the Register of Persons Holding a Controlled Interest in Land and give my
authorisation for the results of this assessment to be published on the
Scottish Government’s website.

Name: Fiona Harrison
Position: Deputy Director, Future Rural Policy, Land Use and Land Reform
Authorisation date: 25/11/202



