Draft Regulations laid before the Scottish Parliament under section 37(2) of the Legal Aid
(Scotland) Act 1986 for approval by resolution of the Scottish Parliament.

DRAFT SCOTTISH STATUTORY INSTRUMENTS

2013 No.
CHILDREN AND YOUNG PERSONS
LEGAL AID AND ADVICE

The Children’s Legal Assistance (Scotland) Regoresi2013

Made - - - -

Cominginto force - -

The Scottish Ministers make the following orderekercise of the powers conferred by sections
9(2), (2)(a), and (c) to (dd), 28K(2), 28L(1), 31L(36(1), 36(2)(a), (c), (d) to (h) and 42 of the
Legal Aid (Scotland) Act 1986] and all other powers enabling them to do so.

In accordance with section 37(2) of that Act, dtdrathese Regulations has been laid before, and
approved by resolution of, the Scottish Parliament.

PART 1
GENERAL

Citation and Commencement

1. These Regulations may be cited as the Childreegal Assistance (Scotland) Regulations
2013 and come into force on 24th June 2013.

Interpretation

2—(1) In these Regulations—
“the Act” means the Legal Aid (Scotland) Act 1986;
“the 1992 Act” means the Social Security Contribng and Benefits Act 1992
“the 2011 Act” means the Children’s Hearings (Saoadl) Act 2011,

(&) 1986 c.47 (“the Act”); section 9(2)(dd) was irteer by section 32 of the Access to Justice Act 1@92P), sections 28K
and 28L were inserted by section 191 of the Childrélearings (Scotland) Act 2011 (asp 1; “the 2@&t’), and section
31(9) was amended by section 74 and paragraph B6€18chedule 8 to the Law Reform (Miscellaneousvigions)
(Scotland) Act 1990 (c.40). The functions of treei®tary of State under the Act were transferretiédScottish Ministers
by virtue of section 53 of the Scotland Act 1998¢3. The powers to make these Regulations aneiegd by virtue of
section 33(2) of the Interpretation and LegislafReform (Scotland) Act 2010 (asp 10). These reguia are subject to
the affirmative procedure by virtue of section 33§Bthat Act.

(b) 1992 c.4.



“assisted person” means a person who is or hasibeaeneipt of children’s legal aid) in the
proceedings or hearings in question;

“child” has the meaning given in section 199 of 2941 Act;
“children’s hearing” has the meaning given in satt of the 2011 Act;

“relevant person” has the meaning given in seciod of the 2011 Act, and includes a person
deemed to be a relevant person by virtue of se@idqB), 160(4)(b) or 164(3)(a) of that Act;
and

“safeguarder” means a safeguarder appointed tdlé whder section 30 or 31 of the 2011
Act.

(2) In these Regulations, any reference to the apjilicamhe assisted person includes, unless
otherwise provided, the safeguarder or other reptative (other than a solicitor) of the applicant
or assisted person.

PART 2
CHILDREN'’S ASSISTANCE BY WAY OF REPRESENTATION

Amendment of the Advice and Assistance (ABWOR) (Stand) Regulations 2003
3—(1) The Advice and Assistance (ABWOR) (ScotlanggRations 2003&) are amended as
follows.
(2) In regulation 1(2) (citation, commencement andrprietation)—
(a) after the definition of “the 1995 Act”, insert—
““the 2011 Act” means the Children’s Hearings ($aod) Act 2011;";
(b) after the definition of “the chairman of a tribuhahsert—
““child” has the meaning given in section 199 of 2011 Act;
“children’s hearing” has the meaning given in satt of the 2011 Act;
“compulsory supervision order” has the meaning igivesection 83 of the 2011 Act;”;
(c) after the definition of “Parole Board case”, insert

“pre-hearing panel meeting” has the meaning giresection 79 of the 2011 Act;”;
and

(d) after the definition of “prisoner”, insert—

“relevant person” has the meaning given in seciffl of the 2011 Act and includes a
person deemed to be a relevant person by virtseasfon 81(3), 160(4)(b) or 164(3)(a)
of that Act;”.

(3) After regulation 3, insert—

“Application of Part Il of the Act to assistance byway of representation: hearings or
proceedings under the Children’s Hearings (ScotlandAct 2011
3A—(1) Part Il of the Act applies to assistance by whrepresentation in relation to—
(@) achildin respect of—
() the circumstances set out in section 28C(1) @) of the Act;

(ii) a children’s hearing under the 2011 Act ottlean in the circumstances set out
in section 28C(1) and (2) of that Act;

() Children’s legal aid” is defined in section 28Btloe Act; that section was inserted by section @bthe 2011 Act.
(b) S.S.I. 2003/179; relevant amending instrumeregsSag.l. 2005/165, 2006/615 and 2011/216.



(iif) a pre-hearing panel meeting at which a deteation under section 81 of the
2011 Act is to be made as regards an individualltom section 79(2)(a)(i) of
the 2011 Act refers;

(iv) an application to the sheriff as regards tttatd for a child assessment order
under section 35 of the 2011 Act or a child pratecorder under section 38
of the 2011 Act;

(b) arelevant person in respect of—
(i) the circumstances set out in section 28C (1) @) of the Act;

(i) a children’s hearing under the Act other tharthe circumstances set out in
section 28C(1) and (2) of that Act;

(iif) a pre-hearing panel meeting at which a deteation under section 81 of the
2011 Act is to be made as regards an individualltom section 79(2)(a)(i) of
the 2011 Act refers;

(iv) an application to the sheriff for a child assment order under section 35 of
the 2011 Act or a child protection order underisec88 of the 2011 Act;

(c) an individual to whom section 126 of the 201ct Pefers, in respect of any hearing
under that section which relates to that individual

(d) an individual to whom section 79(2)(a)(i) oetR011 Act refers, in respect of a
pre-hearing panel meeting or children’s hearingvlaich a determination under
section 81 of the 2011 Act is to be made as reghatsndividual.

(2) The assistance by way of representation destrip paragraphs (1)(a)(i) and (iv) is
available without reference to the financial limitsder section 8 of the Act (availability of
advice and assistance).

(3) The assistance by way of representation destiilb paragraph (1)(b)(i) and (iv) is to
be provided under Part Il of the Act only if thdisitor to whom the application has been
made is satisfied that legal representation is ireduto allow the relevant person to
participate effectively.”.

(4) In regulation 13 (assistance by way of represemtatquiring approval of the Board)—
(a) in paragraph (1), after “(m)”, insert “, 3A(1)(d@)(@nd (iii), (b)(ii) and (iii), (c) and (d)”;
(b) after paragraph (3), insert—
“(3A) The Board must only approve the provisionagkistance by way of representation
in relation to the hearings described in regulaBél)(a)(ii) and (iii), (b)(ii) and (iii), (c)
and (d) where it is satisfied that the legal repnégtion is required to allow the child, the
relevant person or individual (as the case maydparticipate effectively.”.

(5) After regulation 13, insert—

“Effective participation under the Children’s Hearings (Scotland) Act 2011

14.When determining for the purposes of regulatioA$33 or 13(3A) whether legal
representation is required to allow a person ttigipate effectively, the solicitor or Board
(as the case may be) must take into account tltenolg matters—

(a) the complexity of the case, including the exist and difficulty of any points of
law in issue;

(b) the nature of the legal issues involved,;

(c) the ability of the person to consider and @l any document or information in
the hearings or proceedings without the assistahaesolicitor; and

(d) the ability of the person to present his orViews in an effective manner without
the assistance of a solicitor.”.



Amendment of the Advice and Assistance (Scotland)dgulations 1996

4—(1) The Advice and Assistance (Scotland) Reguiatibd964) are amended as follows.
(2) In regulation 2(1) (interpretation)—
(a) after the definition of “the 1996 Act” insert—
“the 2011 Act” means the Children’s Hearings ($Saod) Act 2011);”
(b) for the definition of “child” substitute—

“child” means a person under the age of 16 yeaxsept in relation to any hearings or
proceedings under the 2011 Act, where “child” Has meaning in section 199 of that
Act;”

(c) after the definition of “legal representative” inse

“*safeguarder” means a safeguarder appointed told ander section 30 or 31 of the
2011 Act”.

(3) In regulation 6(1) (applications on behalf of o8)e+
(a) in sub-paragraph (b), after “representative” inserf’; and
(b) after sub-paragraph (b) insert—

“(c) where the client is a child in terms of thel20Act, and the application concerns
hearings or proceedings under that Act, a safeguardother lay representative of
the child.”.

(4) In paragraph 4A of Schedule 2 (assessment of dif@sapital and disposable income),
after sub-paragraph (3) insert—
“(4) This paragraph does not apply to assistancdy of representation in relation to
hearings or proceedings under the 2011 Act.”.

PART 3
CHILDREN'’S LEGAL AID

Children’s legal aid: individual

5—(1) Children’s legal aid is available to an indival to whom section 126 of the 2011 Act
refers in respect of any proceedings before af§heheriff principal or in the Court of Session in
connection with a hearing under that section wkiegeconditions in paragraph (2) are met.

(2) The conditions are that the Board is satisfied-that

(a) for the purpose of enabling the individual to pap@ate effectively in the proceedings, it
is necessary that the individual be representeal dnficitor or counsel;

(b) it is reasonable in the particular circumstanceghef case that the individual should
receive children’s legal aid; and

(c) after consideration of the disposable income asgdatiable capital of the individual, in
accordance with these Regulations, the expensie akise cannot be met without undue
hardship to the individual or the dependants ofitldésidual.

(3) When determining for the purposes of condition amggraph (2)(a) whether the individual
would be able to participate effectively in the ggedings, the Board must take into account the
following matters—

(a) the nature and complexity of the case (including@mints of law);

(a8 S.l.1996/2447; relevant amending instrumentsSagel. 2000/399, 2003/421, 2005/445 and 2010/462.
(b) 2011 asp 1.



(b) the ability of the individual, with the assistarmfeany accompanying person, to consider
and challenge any document or information befoeepttoceedings; and

(c) the ability of the individual, with the assistarmieany accompanying person, to give his
or her views in the proceedings in an effective nasin

Distinct proceedings
6—(1) In this regulation any reference to a numbesextion is to a section bearing that number
in the 2011 Act.
(2) For the purposes of children’s legal aid the follugvare treated as distinct proceedings—
(a) an application to the sheriff to vary or terminatehild protection order under section 48;

(b) subject to paragraph (3), an application to therifh® extend or vary an interim
compulsory supervision order under section 98;

(c) subject to paragraph (3), an application to theiflie further extend or vary an interim
compulsory supervision order under section 99;

(d) an application to the sheriff to establish groundder section 101;

(e) an application to the sheriff for review of a grdsrdetermination under section 110;
() an appeal to the sheriff against a decision ottilkelren’s hearing under section 154;
(g) an appeal to the sheriff against a relevant pedstermination under section 160;

(h) an appeal to the sheriff against a decision rajatina contact or permanence order under
section 161,

(i) an appeal to the sheriff against a decision to emgint a secure accommodation
authorisation under section 162;

(i) an appeal to the sheriff principal or the CourtS&ssion against a determination or
decision of a sheriff under section 163;

(k) an appeal to the sheriff principal or the CourSeksion against a decision of a sheriff in
an appeal against a relevant person determinatiderisection 164;

() an appeal to the sheriff principal or the CourBession against a decision of a sheriff in
an appeal relating to a contact or permanence ortigr section 165;

(m) an appeal to the Court of Session against a detatimn or decision of the sheriff
principal under section 163;

(n) an appeal to the Court of Session against a decidiche sheriff principal in an appeal
against a relevant person determination undercsett4;

(o) an appeal to the Court of Session against a decidiche sheriff principal in an appeal
relating to a contact or permanence order undeiosetts;

(p) an application to the sheriff for review of a demmsor determination imposing a duty on
a local authority under section 166; and

(q) an appeal to the sheriff principal against a deieaition of a review, or the making of an
order, by a sheriff under section 167.

(3) An application under paragraph (2)(b) or (c) is twtbe treated as distinct proceedings
where—

(a) the application arises as part of other proceedimgler the 2011 Act; and

(b) the person, who would otherwise be required byugirdf paragraph (2) to apply for
children’s legal aid, has already been grantediadil's legal aid.



Form of application

7—(1) Subject to regulations 8 (applications by orlmehalf of children) and 18 (matters of
special urgency), an application for children’sdegid under Part 5A of the Ael( or under
regulation 5 must be in such form as the Board regyire, which may include an online form.

(2) Where the applicant resides outside the United #ng and is not able to be present in the
United Kingdom when the application is being coasdd, the application, which must be in
English or in French, must, subject to paragraphb@ sworn—

(a) if the applicant resides within the Commonwealthth@ Republic of Ireland, before any
Justice of the Peace or Magistrate, or any permsothé time being authorised by law, in
the place where the applicant is, to administeioath for any judicial or other legal
purpose; or

(b) if the applicant resides elsewhere, before a cansafficer in the service of Her
Majesty’s Government in the United Kingdom, or asther person for the time being
authorised to exercise the functions of such aieefbr having authority to administer an
oath in that place for any judicial or other legafpose,

and must be accompanied by a statement itemisiegapplicant's disposable income and
disposable capital.

(3) The requirements of paragraph (2) may be waiveshiale or in part by the Board where it
is satisfied that compliance with them would cassegous difficulty, inconvenience or delay and
the application satisfies the requirements of paaiy (1).

Applications by or on behalf of children

8—(1) Without prejudice to any right of a child tgm@y under regulation 7 (form of
application), an application on behalf of a childyrbe made by the child’s relevant person,
safeguarder or other representative of the chtliefathan a solicitor).

(2) An application by or on behalf of a child in termsparagraph (1) is to be determined in
accordance with regulations 10 to 14.

Attendance for interview and supply of information

9—(1) An applicant for children’s legal aid mustréquired by the Board to do so, attend for
interview by a representative of the Board or sypich further information or documents as the
Board may require to enable it to determine theiegiion or to make determination as to the
amount of contribution to the Fund.

(2) Where an applicant for children’s legal aid faits ¢comply with a requirement under
paragraph (1)—
(a) the Board may treat the application as having te@andoned, and where it does so it
must give intimation of the abandonment to the igppt; and

(b) the Board has the right to recover from the apptithe amount paid out of the Fund in
respect of fees and outlays of the applicant’'sciotis and counsel, less any amount
received from that person by way of contribution.

Determination of disposable income and disposablapital

10.Unless otherwise provided in these Regulations, disposable income and disposable
capital of a person is to be respectively deterthiae amounts calculated in accordance with
Schedules 1 and 2 to these Regulations.

() Part 5A was inserted by section 191 of the 20&tl A



Circumstances in which resources of spouse not teeliaken into account and resources of
cohabitees

11—(1) The resources of a person’s spouse are i toeated as the person’s resources if—

(a) the spouse has a contrary interest in the mattaespect of which application for
children’s legal aid is made; or

(b) the Board is satisfied that the person and thesspate living separate and apart.

(2) For the purposes of section 42 of the Act, two @esdiving together as husband and wife or
in a relationship which has the characteristicthefrelationship between husband and wife except
that the persons are of the same sex are to liedras if they were spouses of each other.

Deprivation or conversion of resources

12—(1) If it appears to the Board that a person (&3,hwith intent to reduce A’s disposable
income or disposable capital, whether for the psepaf making A eligible for children’s legal aid,
reducing A’s liability to pay a contribution or @twise—

(a) directly or indirectly deprived A of any resources;

(b) converted any part of A’'s resources into resouvdeish under these Regulations are to
be wholly or partly disregarded or in respect ofichhnothing is to be included in
determining the resources of A,

the resources of which A has been so deprived @haiiave been so converted are to be treated
as part of A’s resources or as not so convertetheasase may be.

(2) Where it appears to the Board that an assistedpdras acted in the way described in
paragraph (1) it may make an amended determinatiaacordance with regulation 28 (power of
the Board to amend determination).

Assessment of disposable income, etc. in relatiom appellate proceedings

13—(1) Subject to paragraph (2), where an applicatielates to any of the proceedings
specified in regulation 6 (distinct proceedings)d ahe applicant was previously an assisted
person in relation to that matter, the Board mostredetermine the applicant’s disposable income
and disposable capital but must assess the ambtire maximum contribution, if any, payable in
respect of the proceedings at an amount not gréaerthe maximum contribution assessed in
relation to the earlier proceedings, less any amassessed by the Board to be paid in respect of
those proceedings.

(2) If since the last occasion on which the disposamd®me and disposable capital of the
person concerned was determined in relation to nhetter, that person’s circumstances have
altered otherwise than as a result of the paymérda contribution in respect of the earlier
proceedings, the Board may redetermine that pesshsposable income and disposable capital in
accordance with the law applicable at the timehef driginal determination and must take into
account—

(a) any increase in the amount of that person’s didggesacome by an amount greater than
£750;

(b) any decrease in the amount of that person’s digp@dacome by an amount greater than
£300; and

(c) any increase in the amount of that person’s didgeszapital by an amount greater than
£750.

Assessment of resources, etc. of person making ajgplion in representative, fiduciary,
official or other capacity

14—(1) Where the applicant is a person who is coregkrim the proceedings only in a
representative, fiduciary or official capacity, théor the purpose of determining that person’s
disposable income and disposable capital, and mh@uat of any contribution required under



section 28K of the Ac#), the personal resources of the applicant are tdisregarded, but regard
must be had to the value of any property or thewarhof any fund out of which the applicant is
entitled to be indemnified and to the disposablnine and disposable capital of any persons
(including the applicant if appropriate) who migdganefit from the outcome of the proceedings.

(2) Where a person applies for children’s legal aiddnnection with any proceedings in which
that person is concerned in a representative, iidyior official capacity and it appears to the
Board that the applicant is entitled, whether by ader of the court or otherwise, to be
indemnified in respect of the applicant’'s expenisesonnection with the proceedings out of a
fund or by a third party, it must not grant childilegal aid unless it is satisfied that the Fund
cannot reasonably be expected to bear the expérise proceedings or, as the case may be, that
the third party would, if a party to the proceedinge entitled to children’s legal aid.

Applicant having rights and facilities in relation to litigation

15—(1) Subject to paragraph (2), where it appeatheoBoard that an applicant has available
rights and facilities making it unnecessary fort lyaplicant to obtain children’s legal aid or has a
reasonable expectation of obtaining financial tbieohelp from a body of which that applicant is a
member, the Board must not approve the applicatiuass the applicant has not succeeded in
enforcing or obtaining such rights, facilities celfy after having taken, in the opinion of the
Board, all reasonable steps to enforce or obt@mih

(2) Where it appears that the applicant has a rightsistance in the conduct of the proceedings
in question, that applicant is not, for the purpohis regulation, deemed to have failed to take
all reasonable steps by reason only that the apylibas not taken proceedings by way of
declarator or otherwise to enforce that right.

(3) Where the Board approves an application by a pevdomis a member of a body which
might reasonably have been expected to give thrabpdinancial help towards the expenses of
the proceedings, the Board must require that pamseign an undertaking to pay to the Board, in
addition to a contribution if any, any sum receifean that body on account of the expenses of
the proceedings.

Contributions in respect of children’s legal aid
16.Where the Board grants an application for chiltréggal aid, it must make a determination
as to—

(a) the amount of the contribution to the Fund whicé #épplicant is required to pay under
section 28K of the Act;

(b) whether the contribution is payable in one sumyoinbtalments;
(c) the amount or amounts of any instalments; and
(d) the date or dates on which the contribution igror instalments are, payable.

Liability to pay a contribution to the Fund

17.For the purposes of section 28K(2)(a) of the Alwg, proportion of the excess is prescribed
to be 67.1%.

Matters of special urgency
18—(1) The Board may make children’s legal aid avwd@afor specially urgent work
undertaken before an application for children’saleid is determined, if—

(a) it appears to the Board that it is reasonableenptirticular circumstances of the case that
the applicant should receive children’s legal aiukl

() Section 28K was inserted by section 191 of thE12act.



(b) the Board is satisfied on application that paratign in proceedings is required as a
matter of special urgency to protect the applicapgsition.

(2) This paragraph applies where—
(a) at the time the Board receives an application updesgraph (1)—

(i) an application for children’s legal aid by the apght in relation to the same
proceedings has been refused or treated as abahdwne

(i) the Board has ceased to make children’s legalhaidgpect of the same proceedings
available to the applicant;

(b) the Board has given the applicant an opportunitghtow that there is a realistic prospect
that children’s legal aid will be granted followirag application for review or a further
application; and

(c) the Board is not satisfied that the applicant leash®wn.
(3) This paragraph applies where—
(a) the Board, on receipt of an application under paaty (1), has called on the applicant to

provide the Board with sufficient information toaie the Board to determine whether
the conditions mentioned in Part 5A of the Actegulation 5 are met;

(b) the Board is satisfied either—

() that the applicant has had sufficient opportunityptovide the information called
for; or

(ii) that the applicant would have had sufficient opyaity to provide the information
called for but for the undue delay on the part led solicitor in submitting the
application under paragraph (1); and

(c) the Board is not satisfied that the conditions nometd in Part 5A of the Act or regulation

5 are met.

(4) Where the Board is satisfied in accordance withagaph (1) that participation in
proceedings is required as a matter of specialnasg protect the applicant’s position and that
paragraphs (2) and (3) do not apply—

(a) the Board must so certify and may specify thatghsicipation be limited to such work,
or such purposes, or such period, or be subjesutt conditions, all as it considers
appropriate in the circumstances; and

(b) the solicitor must, if an application for childrenlegal aid has not already been
submitted, submit an application for legal aid wit28 days of commencement of the
urgent work and failure to do so excludes that waokn any legal aid that may be made
available.

(5) Where work is carried out by a solicitor in thecaimstances described in paragraph (1)—
(a) section 28K of the Act (contributions to the Fursdinodified so that—

(i) alegally assisted person for the purposes ofsetion includes a person for whom
such work is carried out; and

(i) the requirements of that section apply in respéspecially urgent work undertaken
before an application for children’s legal aid mau¢erms of the Act is determined;
and

(b) regulation 21 (prior approval of the Board requifed employment of counsel etc.) is
modified so that a person in receipt of childrelégal aid for the purposes of those
regulations includes a person for whom such wodaisied out.



(6) Where work is carried out by a solicitor in thecaimstances described in paragraph (1) and
an application for children’s legal aid made isseduently refused, section 4(2)(a) of the Act(
is modified so that there is to be paid out of Fflned—

(@) where the Board is satisfied as to the factorsaragraph (7), payments to meet such
sums as the Board approves; or

(b) where the Board is not satisfied as to the fadtoygaragraph (7), any contribution paid
by a person for whom a solicitor has undertakewgigfig urgent work.

(7) The factors referred to in paragraph (6) are tmaBoard is satisfied that—

(a) the solicitor had reasonable grounds for believimg,the information available at the
time the work was done, that the applicant woulcehgible for children’s legal aid in
terms of the Act; and

(b) the work was actually, necessarily and reasonaloiged due regard being had to
economy.

Noatification of decision
19—(1) The Board must give notice of its decisiorgtant or, as the case may be, refuse, legal
aid to the applicant and the applicant’s solicitor.

(2) Where the Board grants the application it must givgce to the applicant of any conditions
with which, by virtue of section 288) of the Act, that applicant is required to comphd as to
its determinations under regulation 16 (contribngidor children’s legal aid).

(3) Where the Board, in terms of regulation 29 (suspen®f legal aid), suspends the
availability of legal aid, it must inform the adeid person and that person’s solicitor of the
grounds of such suspension.

(4) Where the Board refuses an application it mustrinféhe applicant and the applicant’s
solicitor that the application has been refusedmsor more of the following grounds—

(a) inthe case of an application under section 28hefAct (availability of children’s legal
aid: child), that the Board is satisfied—

() it is not in the best interests of the applicardttohildren’s legal aid be made
available;

(ii) it is not reasonable in the circumstances of tlse ¢hat the applicant should receive
children’s legal aid;

(iif) the expenses of the case can be met without uratdsiip to the applicant;

(b) in the case of an application under section 28t@fAct (availability of children’s legal
aid: relevant person), that the Board is satisfied—

(i) itis not reasonable in the circumstances of tlee ¢hat the applicant should receive
children’s legal aid;

(i) the expenses of the case can be met without urahdstip to the applicant;
(c) inthe case of an application under section 28&{H)e Act, that the Board is satisfied—

(i) it is not reasonable in the circumstances of tlee ¢that the applicant should receive
children’s legal aid;

(i) the expenses of the case can be met without urahdsiip to the applicant;

(ii) the applicant does not have substantial groundsniaking or responding to the
appeal;

(8 Relevant amendments to section 4 were made lotiosel4 and paragraph 1(a) of Schedule 4 to tlgalLaid Act 1988
(c.34); section 62(1) and paragraph 12(2)(a) ofeBale 1 to the Crime and Punishment (Scotland)18&7 (c.48); and
sections 67 and 68 of the Legal Profession andll&idaScotland) Act 2007 (asp 5).

(b) Section 28G was inserted by section 191 of tHel 28ct.
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(d) in the case of an application under section 28th@fAct (availability of children’s legal
aid: appeals relating to deemed relevant persoai the Board is satisfied—

(i) it is not reasonable in the circumstances of ttee ¢that the applicant should receive
children’s legal aid;

(i) the expenses of the case can be met without urahdstip to the applicant;

(i) the applicant does not have substantial groundsnfaking or responding to the
appeal;
(e) in the case of an application under regulationtldoen’s legal aid: individual), that the
Board is satisfied—

(i) it is not necessary for the applicant to be reprieseby solicitor or counsel in order
to effectively participate in the proceedings;

(ii) it is not reasonable in the circumstances of tlse ¢hat the applicant should receive
children’s legal aid;

(i) the expenses of the case can be met without urahastip to the applicant or the
dependants of the applicant;

(f) the proceedings to which the application relatesnmt proceedings for which children’s
legal aid may be given;

(g) it appears to the Board, by virtue of the provisiai regulation 14 (person applying in
fiduciary capacity etc) or regulation 15 (applicarving rights and facilities), that
children’s legal aid should not be granted.

(5) Where the Board refuses an application it mustrinfehe applicant and the applicant’s
solicitor that the applicant may apply for a reviander section 28H of the Ael( except where
the refusal follows a review under that section.

Application for review or review of conditions
20—(1) An application for a review of an applicatifor children’s legal aid under section 28H
of the Act must—

(@) be lodged with the Board within 15 days of the timbken notice of refusal of the
application was given to the applicant (or suchgmtime as the Board may in the
circumstances allow); and

(b) include a statement of any matters which the aaptisvishes the Board to take into
account in reviewing the application.

(2) An application for review of a condition under sect28Jb) of the Act must—

(a) be lodged with the Board within 15 days of the tiwleen the applicant was notified of
the conditions imposed by the Board under sect®B(@ of the Act (or such longer time
as the Board may in the circumstances allow); and

(b) include a statement of any matters which the aaptisvishes the Board to take into
account in reviewing the conditions.

Employment of counsel and expert withnesses and pri@approval of the Board in cases of
work of an unusual nature or likely to involve unusially large expenditure
21—(1) Subject to paragraph (2), the prior appro¥ahe Board is required—

(a) where the proceedings are in the Court of Ses&orihe employment of senior counsel
or of more than one junior counsel,

(b) where the proceedings are in the sheriff courtffferemployment of counsel;

() Section 28H was inserted by section 191 of tHil 28ct.
(b) Section 28J was inserted by section 191 of tHd Z0ct.
(c) Section 28G was inserted by section 191 of tHel 28ct.
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(c) where the proceedings are before a children’s hgaor pre-hearing panel, for the
employment of counsel;

(d) for the employment of any expert witness; and
(e) for work of an unusual nature or likely to involwausually large expenditure.

(2) Paragraph (1) does not apply where the Board, apphication made to it for retrospective
approval for the employment of counsel, of an expitness, for work of an unusual nature, or, as
the case may be, work likely to involve unusualirge expenditure, considers that that
employment or work would have been approved bwyd that there was special reason why prior
approval was not applied for.

Duty to report changes of circumstances

22—(1) It is the duty of an applicant, an assistedspe or a person acting on behalf of an
applicant or assisted person where the facts dreénwthe knowledge of that person, immediately
to inform the Board of—

(a) any change in that applicant’s or assisted persdrcsmstances, financial or otherwise;
or

(b) any change in the circumstances, financial or etisey; so far as known to that applicant
person or person acting on behalf of an applicamiseisted person, of any other person
jointly concerned with, or having the same intemesthe matter.

(2) Where a person acting on behalf of an applicamatssisted person has reason to believe that
the applicant or assisted person has not complidd the duty under paragraph (1), the person
must immediately draw this matter to the attentbthe Board.

(3) In this regulation, “a person acting on behalf mfag@plicant or assisted person” includes—
(a) a solicitor, counsel, and other representativénefapplicant or assisted person; or

(b) where the applicant or assisted person is a chikblicitor, counsel, the child’s relevant
person, safeguarder or other representative afttie (other than a solicitor).

(4) No solicitor or counsel is precluded, by reasoamf privilege arising out of the relationship
between counsel, solicitor and client from inforgiithe Board of, or drawing the Board’'s
attention to, any matter specified in paragraphsut (2).

23—(1) The Board from time to time may directly requdérom the applicant or assisted
person, or a solicitor or counsel acting for thpligant or assisted person, information relating to
any change in circumstances, financial or otherwise

(2) No solicitor or counsel is precluded, by reasoamf privilege arising out of the relationship
between counsel, solicitor and client from provigithe Board with any information requested in
accordance with paragraph (1).

Duty to report abuse of children’s legal aid

24—(1) Where an assisted person’s solicitor or counas reason to believe that the assisted
person has—

(a) required that person’s case to be conducted urmrebBoso as to incur an unjustifiable
expense to the Fund or has required unreasonailyhia case be continued; or

(b) wilfully failed to comply with any requirement ohe Act or of these Regulations as to
the information to be furnished by that assistedqm or, in furnishing such information,
has knowingly made a false statement or false septation,

the solicitor or counsel must immediately draw thigtter to the attention of the Board.

(2) No solicitor or counsel is precluded, by reasoamf privilege arising out of the relationship
between counsel, solicitor and client, from disiciggo the Board any information, or from giving
any opinion, which that solicitor or counsel isuiggqd to disclose or give to the Board under the
Act or these Regulations, or which may enable tbar8 to perform its functions thereunder.
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Change of nominated solicitor
25—(1) Where the solicitor nominated by an assistexs@n determines that he or she should
cease to act for that person, the solicitor must—
(a) notify the assisted person and the Board accorgiagid
(b) supply to the Board a statement of reasons folirug4s act.

(2) Where an assisted person has required the soliwitoinated by that person to cease to act,
the solicitor must notify the Board accordingly.

(3) Where an assisted person wishes to be represeptadsblicitor other than the solicitor
presently nominated by that person to act, thesteskperson must—

(a) apply to the Board for authority to nominate anotecified solicitor to act; and
(b) inform the Board of the reason for the application.

(4) On receipt of an application under paragraph (8)Bbard, if it is satisfied that there is good
reason for the application and that it is reasanablthe particular circumstances of the case for
the assisted person to continue to receive ledahaay grant the application.

Duty to report

26—(1) It is the duty of the solicitor acting for applicant or assisted person to report to the
Board on such matters and in such form as the Bwarygl require, which may include an online
form, and in accordance with any guidance issuea fime to time by the Board.

(2) No solicitor is precluded, by reason of any prigéearising out of the relationship between
solicitor and client, from making such a reportsaeferred to in paragraph (1).

Power of Board to modify or impose conditions

27.Where the Board has made children’s legal aidaiai in relation to any proceedings under
the 2011 Act, the Board may, at any time priot® ¢onclusion of the proceedings, if it considers
it expedient, modify any conditions imposed by mdar section 28G of the Act, or impose
conditions (or as the case may be additional cmmdi} by virtue of that section.

Power of Board to amend determination

28—(1) If the Board is satisfied that—

(a) there has been some error or mistake in the detatimn of a person’s disposable
income, disposable capital or maximum contributenmd that it would be just and
equitable to correct that error or mistake; or

(b) an assisted person has acted in the way describedgulation 12 (deprivation of
resources),

it may make an amended determination in accordaitbethe law applicable at the time of the
original determination which is to have effect fal purposes as if it was the original
determination.

(2) If the Board is satisfied—

(a) that the assisted person’s disposable income l@saised by an amount greater than
£750 a year or decreased by an amount greateE8t#ha year; or

(b) that the assisted person’s disposable capitalntasased by an amount greater than £750
a year,

it may redetermine that person’s disposable incatisposable capital and maximum contribution
in accordance with the law applicable at the tirhéhe original determination, and in that event
the amount or value of any resource of a capitalreas to be ascertained as at the date of the
redetermination.
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(3) Where the amount of the actual contribution reglie be paid by the assisted person has
been fixed at a sum less than the maximum conioibwihich that person could be required to
contribute, and it appears to the Board that thet cbthe proceedings is likely to exceed or has
exceeded the amount of that actual contributiomay increase the actual contribution which is
required to be paid.

Power of Board to suspend availability of childrens legal aid

29—(1) The Board may suspend for a period of up td&gs the availability of children’s legal
aid to an assisted person (and, in that event, naigy the assisted person in terms of regulation
19 (notification of decision) where satisfied that—

(a) the assisted person has without reasonable calesk-fa

(i) to comply with any condition, whether a requiremehthe grant of children’s legal
aid by virtue of section 28G of the Act and regolat22(2) (duty to report changes
of circumstances), or whether modified or newly asgd in terms of that section
and regulation 27 (Board’s power to modify condiicetc); or

(i) to pay by the due date any contribution, or antainsent of a contribution, required
in terms of section 28K of the Al

(b) it requires to consider whether in any case inféionawhich it has received regarding
any of the grounds specified in regulations 30nfteation on change), 31 (termination
other than on change of circumstances) and regnl&B (false information) merits
termination of children’s legal aid; or

(c) the solicitor nominated to act for the assistedqehas ceased so to act.
(2) At the end of the period referred to in paragrdpttie Board must—
(&) make children’s legal aid available again to treistsd person;

(b) suspend the availability of children’s legal aid ttee assisted person for one further
period of up to 90 days; or

(c) cease to make such children’s legal aid availabléht assisted person in terms of
regulations 30, 31 and 33.

Termination of children’s legal aid on change of ccumstances

30.The Board may cease to make children’s legal edlable to an assisted person if—

(&) in any case it is satisfied, in consequence ofraer@ed determination under regulation
28(1) (power of Board to amend determination), aedetermination under regulation
28(2), that the assisted person has—

(i) adisposable income which makes that person iidgidgor children’s legal aid; or

(ii) disposable capital of an amount which makes thasope liable to be refused
children’s legal aid, and it appears to the Bohat the assisted person can afford to
proceed without children’s legal aid;

(b) in any case it no longer considers that—

(i) it is reasonable in the particular circumstanceshef case that that person should
continue to receive children’s legal aid; or

(i) that the expenses of the case cannot be met withnmlute hardship being caused to
the child or relevant person, as the case may be;

(c) in the case of children’s legal aid under secti8D @f the Actb), it is no longer in the
best interests of the child in the particular cnstances of the case that children’s legal
aid be made available to the child; or

() Section 28K was inserted by section 191 of thE12act.
(b) Section 28D was inserted by section 191 of tHil 28ct.
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(d) in the case of children’s legal aid under sectiBE(3) or section 28F of the Ae)( the
assisted person no longer has substantial gromnasaking or responding to the appeal.

Termination of children’s legal aid other than on tvange of circumstances

31.The Board may cease to make children’s legal eilable to an assisted person—
(a) if it appears to it that the assisted person—

(i) has required the proceedings to be conducted wmwably so as to incur an
unjustifiable expense to the Fund;

(i) has failed to comply with any condition imposed ensection 28G of the Act; or

(i) has failed without reasonable excuse to attendaforinterview or to provide
information or documents when so required undeseghRegulations; or
(b) if it is satisfied that there has been an erranimtake in the assessment as to whether it is
reasonable in the particular circumstances of tse ¢hat the assisted person should
receive children’s legal aid, and that childrerégdl aid should never have been made
available.

32.1If an applicant or assisted person fails to previtformation requested by the Board under
regulation 23 (duty to report changes of circumsta, the Board has the right to recover from
that person the amount paid out of the Fund ineetspf the fees and outlays of that person’s
solicitors and counsel less any amount receivad that person by way of contribution.

Termination of children’s legal aid in cases of fale information, etc.

33—(1) This regulation applies where after giving ergon an opportunity of submitting
representations, the Board is satisfied that taeggn has—

(a) in relation to any application for children’s legatl, made an untrue statement as to that
person’s resources or has failed to disclose artgraafact concerning them, whether
the statement was made or the failure occurredrdeafp after children’s legal aid was
made available to that person;

(b) wilfully failed to comply with these Regulations byt furnishing to the Board any
material information concerning anything other tlizat person’s resources; or

(c) knowingly made an untrue statement in furnishinghsanformation.

(2) The Board—
(@) may cease to make children’s legal aid availablethiat person in the matter or
proceedings; and
(b) has the right to recover from that person the armnpaia out of the Fund in respect of the
fees and outlays of that person’s solicitors andnsel less any amount received from
that person by way of contribution.
(3) The person is not entitled—
(a) to avail himself or herself of the provisions ofuéation 18 (matters of special urgency)
in respect of any later stages of the same proegedn the same children’s hearing,
court or any court to which those proceedings negemitted;

(b) to children’s legal aid in relation to any lateags of the same proceedings in the same
children’s hearing, court or any court to whichda@roceedings may be remitted; and

(c) to children’s legal aid in any appellate proceedimgrelation to the same action, cause or
matter, unless the Board considers that thereeisiglpreason to make children’s legal aid
available for such appellate proceedings.

() Section 28E and 28F were inserted by sectionof#ie 2011 Act.
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Termination on request by assisted person

34—(1) The Board will cease to make children’s legjdl available to an assisted person where
the conditions in paragraph (2) are satisfied.

(2) The conditions are—

(a) that the solicitor or assisted person has advikedBoard that the assisted person no
longer wishes to receive children’s legal aid anshes instead to pay for his or her own
legal representation or to represent himself osdl&r

(b) that the assisted person has complied with theinemgants of regulation 9 (attendance
for interview and supply of information); and

(c) that the assisted person has paid in full any dmrton due under section 28K of the Act
by virtue of a determination made under regulatién(contributions) or 30 (amended
determinations).

PART 4
CHILDREN'’S LEGAL AID: DUTY SOLICITOR SCHEME

35—(1) The Board is to arrange for a solicitor toawailable for the purpose of providing to
any child children’s legal aid under section 28Ctleé Act@) in respect of any proceedings to
which that section applies.

(2) Where the Board has arranged for a solicitor t@Veglable in accordance with paragraph
1—
(a) section 31(1) of the Addj does not apply; and

(b) the children’s legal aid referred to must be predidonly by the solicitor so made
available.

Name
A member of the Scottish Government
St Andrew’s House,
Edinburgh
Date

() Section 28C was inserted by section 191 of tHel 28ct.
(b) Section 31(1) was amended by section 62(1) aragpaph 12(8)(a) of Schedule 1 to the Crime anddhument (Scotland)
Act 1997 (c.48).
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SCHEDULE 1 Regulation 10

ASSESSMENT OF DISPOSABLE INCOME FOR THE PURPOSES OF
CHILDREN'’S LEGAL AID

1—(1) The income of the person concerned from anyceis taken to be the income which
that person may reasonably expect to receive €h oain kind) during the period of computation.

(2) In this paragraph “period of computation” means theriod of one calendar month
immediately preceding the date of application foildren’s legal aid, or such other period as in
the particular circumstances of any case the Boeyglconsider to be appropriate.

2. The income in respect of any emolument, benefiprorilege receivable otherwise than in
cash is to be estimated at such a sum as in airtiemstances is just and equitable.

3—(1) The income from a trade, business or gainfigupation other than an employment at a
wage or salary is deemed to be whichever of thevihg the Board considers more appropriate
and practicable—

() the profits which have accrued or will accrue te tierson concerned in respect of the
period of computation; or

(b) the drawings of the person concerned.
(2) In calculating the profits and drawings referredntparagraph (1)—

(a) the Board may have regard to the profits of theé é@sounting period of such trade,
business or gainful occupation for which accouatgehbeen prepared; and

(b) there is to be deducted all sums necessarily exaend earn those profits, but no
deduction is to be made in respect of the livingemses of the person concerned or any
member of that person’s family or household, ex@egb far as that person is wholly or
mainly employed in that trade or business and divaing expenses form part of that
person’s remuneration.

4. In computing the income of the person concernetktfs to be left out of account—

(&) any income tax paid or payable on income treatetkuthe provisions of this Schedule
as the person’s income;

(b) the amount estimated to have been paid by way wiribotions under the 1992 Act or
any scheme made under that Act in the calendarhmomhediately preceding the date of
application for children’s legal aid;

(c) when it would be reasonable to do so, an amouptdeide for the care of any dependent
child living with the person concerned during tlmaet that person is absent from the
home by reason of employment; and

(d) the amount of any contribution paid, whether undelegal obligation or not, to an
occupational pension scheme within the meaninghef 3ocial Security Pensions Act
1975@) or to a personal pension scheme within the megaofrsection 1 of the Pension
Schemes Act 1998Bj.

5.In computing the disposable income of the persmicerned, there is to be disregarded any
payments made in accordance with—
(a) income support;
(b) income-based jobseeker’s allowance;
(c) disability living allowance;

(8 1975 c.60.
(b) 1993 c.48.
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(d) income-related employment and support allowance;
(e) universal credit;

() personal independence payment;

(g) armed forces independence payment.

6.In computing the disposable income of the persmmcerned, there is to be disregarded a
payment by a local authority in exercise of the powm section 20 of the Local Government in
Scotland Act 200%) (power to advance well-being) and using fundsvioled by Scottish
Ministers from the Scottish Welfare Fund whereghgment is—

(a) a crisis payment made for the purpose of meetinghamediate short term need; or
(b) made for the purpose of meeting a need for comiygaite.

7. There is to be a deduction in respect of the ansopayable or estimated to be payable in the
calendar month immediately following the applicatlyy the person concerned in respect of—

(a) the council tax and the rate as defined in sec89(l) and (2)(a) of the Local
Government Finance Act 1999( and

(b) charges payable under an order made by virtue cfose37 of the Water Industry
(Scotland) Act 2002i).

8—(1) Subject to sub-paragraph (2), there is to beduction, in respect of rent of the main or
only dwelling in the case of a householder, of dh@unt of the net rent paid or such part of the
net rent paid as is reasonable in the circumstances

(2) Any contributions received from any other personauls that payment of rent is taken into
account as income, and the Board is to decide wisidhe main dwelling, where the person
concerned resides in more than one dwelling in wthat person has an interest.

(3) In this paragraph the expression “rent” means—
(a) the feu duty or ground annual or the rent payablespect of a calendar month; and

(b) a sum in respect of the outgoings borne by the éfmlder for the calendar month
immediately preceding the making of the applicafiemchildren’s legal aid including, in
particular, a reasonable allowance towards any ssacg expenditure on repairs and
insurance and any other annual burden, includingimstalment (whether of interest or
capital) payable in respect of a heritable secivwithin the meaning of section 9(8)(a) of
the Conveyancing and Feudal Reform (Scotland) AZ0H) or a real burden relating to
the performance of an act.

(4) In this paragraph the expression “net rent” means—

(a) the rent less any proceeds of subletting any datieopremises in respect of which the
rent is paid or the outgoings incurred; or

(b) where any person or persons other than the pemwemed, any spouse of that person
or persons, or any dependent of that person oppglis accommodated, otherwise than
as a subtenant, in the premises for which theisgpaid, the rent less such an amount as
the Board may determine to be reasonably attrilbeited the accommodation of such
person.

9. If the person concerned is not a householderetiseto be a deduction in respect of the cost
of that person’s living accommodation of such ant@mis reasonable in the circumstances.

(2) 2003 asp 1.
(b) 1992 c.14.
(c) 2002 asp 3.
(d) 1970 c.35.
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10—(1) There is to be a deduction in respect of tl@ntenance of the spouse of the person
concerned, if the spouses are living together ancespect of the maintenance of any person
wholly or substantially maintained by the persomamned, being a member of his or her
household, (“a dependent person”) at the followatgs—

@)

(b)

(€)

in the case of a spouse, at a rate equivalentadiference, as at the date when the
computation period began, between the income sumlowance for a couple where
both members are aged not less than 18 (whichesifsgd in column (2) of paragraph
1(3)(d) of Part 1 of Schedule 2 to the Income Supfieeneral) Regulations 19&j( and
the allowance for a single person aged not legs 25a(which is specified in column (2)
of paragraph 1(1)(e) of Part 1 of Schedule 2 te¢hRegulations);

in the case of a dependent person aged under 1®rate equivalent to the amount
specified in column (2) of paragraph 2(1) of PadfSchedule 2 to the Income Support
(General) Regulations 1987 appropriate to that queras at the date when the
computation period began;

in the case of a dependent person aged 19 or awer,rate equivalent to the amount
specified in column (2) of paragraph 2(1) of PadfSchedule 2 to the Income Support
(General) Regulations 1987 as at the date wheosdhmutation period began: Provided
that the Board may reduce such rate by taking axtoount the income and other
resources of the dependent person to such exteapesars to the Board to be just and
equitable.

(2) In ascertaining whether a person is a dependesbpeegard is to be had to their income
and other resources.

11.1f the person concerned is making and, througlsogh period as the Board may consider
adequate, has regularly made payments in goodftaithe maintenance of a spouse who is living
apart, of a former spouse, of a child or of a nedatvho is not (in any such cases) a member of the
household of the person concerned, there is to dedaction at the rate of such payments or at
such rate, not exceeding the rate of such paymasis, all the circumstances is reasonable.

12.Where the person concerned must provide for ahgramatter the Board may make an
allowance of such amount as it considers to beoredide in the circumstances of the case.

13.In computing the income from any source ther® ibe disregarded such amount, if any, as
the Board considers to be reasonable having reigatide nature of the income or to any other
circumstances of the case.

(8) S.I.1987/1967.
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SCHEDULE 2 Regulation 10

ASSESSMENT OF DISPOSABLE CAPITAL FOR THE PURPOSES
OF CHILDREN'S LEGAL AID

1—(1) Subject to these Regulations, there is tabkided in the computation of the amount of
the capital of the person concerned the amountatrevof every resource of a capital nature
ascertained as on the date of the applicatiorefyallaid.

(2) Where it is brought to the notice of the Board thetiveen the date of the application and the
determination—

(a) there has been a substantial fluctuation in theevaf a resource;

(b) there has been a substantial variation in the eatfira resource affecting the basis of
computation of its value;

(c) any resource has ceased to exist; or
(d) a new resource has come into the possession pktsen concerned,

the Board is to compute the capital resources aff person in the light of such facts, and the
resources as so computed are to be taken into rtccoilne determination.

2.So far as any resource does not consist of maheyamount or value of the resource is to be
taken to be—

(a) the amount which that resource would realise il solthe open market; or

(b) if there is only a restricted market for that resey the amount which it would realise in
that market; or

(c) the amount or value of the resource assessed linnsaoner as appears to the Board to be
just and equitable.

3. Where money is due to the person concerned, whigtimeediately payable or otherwise and
whether the payment the money is secured or netydhue is taken to be the present value of the
money.

4. If the person concerned stands in relation torapamy in a position analogous to that of a
sole owner or partner in the business of that comppthe Board may, instead of ascertaining the
value of stocks, shares, bonds or debentures tnctitapany, treat the person as if that person
were such a sole owner or partner and computertiouat of the person’s capital in respect of
that resource in accordance with paragraph 5 sf3bhedule.

5. Where the person concerned is, or is to be treatedhe sole owner of or a partner in any
business, the value of such business or that pgersbare in the business to that person is taken to
be either—

(&) such sum, or that person’s share of such sum,easatbe may be, as could be withdrawn
from the assets of such business without subsligntrapairing the profits of such
business or the normal development of the busimess;

(b) such sum as that person could borrow on the sgcofitis or her interest in such
business without substantially injuring the comriarcredit of that business, whichever
is the greater.

6. The value of any interest, whether vested or agetit, of the person concerned in the fee of
any heritable or moveable property forming the whal part of any trust or other estate, is to be
computed by the Board in such manner as appeér®tbe both equitable and practicable.

7.1n computing the amount of capital of the personcerned where that person is in receipt of
income support under section 124 of the 1992 Autpine-related employment and support
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allowance or universal credit, there is disregaraieg amount which exceeds the sum for the time
being specified as the disposable capital limitexrction 28K (2)(b#) of the Act.

8. In computing the amount of capital of the personcerned, there is wholly disregarded—
(a) a back to work bonus (payable under the Jobse@lars995)p);

(b) any payment made under the Community Care (Diragtrénts) Act 199@j or under
section 12B of the Social Work (Scotland) Act 1258(

(c) a payment by a local authority in exercise of tlwevgrs in section 20 of the Local
Government in Scotland Act 20@3((power to advance well-being) and using funds
provided by the Scottish Ministers from the Scbtti%/elfare Fund where the payment
is—

(i) a crisis payment made for the purpose of meetinighamediate short term need; or
(i) made for the purpose of meeting a need for commgaite.

9. Save in exceptional circumstances, nothing isetonluded in the amount of capital of the
person concerned in respect of—

(a) the household furniture and effects of the dwelliogise occupied by that person;
(b) articles of personal clothing; and

(c) the personal tools and equipment of that persoadef not being part of the plant or
equipment of a business to which the provisionsaségraph 5 of this Schedule apply.

10—(1) In computing the amount of capital of the parsoncerned, the value of any interest in
the main or only dwelling in which that person des is to be wholly disregarded.

(2) Where the person concerned resides in more thawlwaekling in which that person has an
interest, the Board is to decide which is the nilirelling and is to take into account, in respect of
the value to that person of any interest in a daglivhich is not the main dwelling, any sum
which might be obtained by borrowing money on theusity of that dwelling.

11.Where the person concerned has received or ideentd receive from a body of which that
person is a member a sum of money by way of firdr&ssistance towards the cost of the
proceedings in respect of which legal aid is apipite, such sum is disregarded.

12.The value of any life assurance or endowment potidaken to be the amount which the
person concerned could readily borrow on the sicafithat life assurance or endowment policy.

13.Where under any statute, bond, agreement, indgnitarantee or other instrument the
person concerned is under a contingent liabilitpay any sum or is liable to pay a sum not yet
ascertained, an allowance is to be made of sucanaunt as is reasonably likely to become
payable within the 12 months immediately followithge date of application for children’s legal
aid.

14. An allowance may be made in respect of any deleiddvy the person concerned (other than
a debt secured on the dwelling or dwellings in \Whttat person resides) to the extent to which the
Board considers reasonable, provided that the personcerned produces evidence to the Board'’s
satisfaction that the debt or part of the debt Wi discharged within the twelve months
immediately following the date of the application.

() Section 28K was inserted by section 191 of thE12act.
(b) 1995 c.18.

() 1996 c.30.

(d) 1968 c.49.

(e) 2003 asp 1.
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15—(1) Where the person concerned is of pensionaipeasmd his or her annual disposable
income (excluding any net income derived from cedpits less than the figure prescribed in
section 28K(2)(a) of the Act there is disregarded amount of capital as specified in the
following table—

Annual disposable income (excluding net income derived Amount of capital

from capital disregarded
Up to £350 £35,000
£351-£800 £30,000
£801-£1,200 £25,000
£1,201-£1,600 £20,000
£1,601-£2,050 £15,000
£2,051-£2,450 £10,000
£2,451 and above £5,000

(2) In this Schedule “pensionable age” means the a§é.of

16.In computing the amount of capital there is diardgd such an amount of capital, if any, as
the Board in the circumstances of the case may iiscretion decide.
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EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations amend other regulations relatinggal assistance and legal aid to reflect the
introduction of bespoke provisions about childree@gal aid in sections 28B to 28S of the Legal

Aid (Scotland) Act 1986 as amended by the Childsdtearings (Scotland) Act 2011 (“the 2011

Act”), and the coming into force of the 2011 Acelf.

Regulation 3 provides for the availability of atsige by way of representation (“ABWOR”) for
children’s matters. Regulation 3 does so by amendme Advice and Assistance (ABWOR)
Regulations 2003. The amendments specify the pevbonmay receive children’s ABWOR and
the eligibility requirements which apply in eactsea

Regulation 4 amends the Advice and Assistance Bt Regulations 1996 (“the 1996

Regulations”) to ensure that advice and assistaongnues to be available, with reference to the
2011 Act. Some minor amendments are required tairenthe 1996 Regulations apply

appropriately to advice and assistance given aticgl to matters arising under the 2011 Act.

Regulation 5 provides for children’s legal aid ® dvailable to individuals to whom section 126
of the 2011 Act applies. The regulation also spesithe conditions which the Scottish Legal Aid
Board must be satisfied are met before a granhitdren’s legal aid in the circumstances can be
made.

Regulations 6 to 34 and Schedules 1 and 2 appl tpplications for, and grants of, children’s
legal aid. They provide for how children’s legatl avill be administered including: the form of
application; how an applicant’'s income and cagstabuld be determined; how the resources of
others should be accounted for; which proceedingdeu the 2011 Act constitute district
proceedings (for which separate legal aid covereguired); procedures where a matter is of
special urgency; when counsel or expert withessgshe employed; the procedures for reporting
a change in the circumstances of the assisted p@rsabuse of children’s legal aid; and when
children’s legal aid may be suspended or terminated

Regulation 35 relates to a children’s legal aidydsalicitor scheme. Under the regulation the
Scottish Legal Aid Board is required to arrange doch a scheme and where a duty solicitor is
available the provisions of the Legal Aid (Scotladt 1986 about selection of a solicitor will

not apply.
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