
EXPLANATORY MEMORANDUM TO 
 
The Sex Discrimination Order 1976 (Amendment) Regulations (Northern 
Ireland) 2011  
 
SR No.156 
 
1. Introduction 
1.1 This Explanatory Memorandum has been prepared by the Office of the 
First Minister and deputy First Minister to accompany the Sex Discrimination 
Order 1976 (Amendment) Regulations (Northern Ireland) 2011 (The 
Regulations) which is laid before the Northern Ireland Assembly. 
 
1.2 The Regulations are made under section 2(2) of the European 
Communities Act 1972 and are subject to the negative resolution procedure.   
 
2. Purpose 
2. These Regulations amend the Sex Discrimination (Northern Ireland) Order 
1976 (“the 1976 Order) to give full effect in Northern Ireland to Articles 2(1)(b) 
(indirect discrimination) and 17(1) (Defence of rights) of Council Directive 
2006/54/EC of 5th July 2006 (“the Directive”) on the implementation of the 
principle of equal opportunities and equal treatment of men and women in 
matters of employment and occupation (recast). 
 
3. Background 
3.1 Council Directive 2006/54/EC (“the Directive”) implements the principle of 
the equal opportunities and equal treatment of men and women in matters of 
employment and occupation.  
 
3.2 Much of the necessary domestic legislation was already in place in the 
form of the 1976 Sex Discrimination Order (SDO), as amended by The Sex 
Discrimination (Indirect Discrimination and Burden of Proof) Regulations 
(Northern Ireland) 20011  (the 2001 Regulations), The Employment Equality 
(Sex Discrimination) Regulations (Northern Ireland) 20052 (the 2005 
Regulations), and The Sex Discrimination Order 1976 (Amendment) 
Regulations (Northern Ireland) 20083. 
 
3.3 The European Commission has queried the Member State (UK) regarding 
the compatibility of the SDO, regarding the definition of indirect discrimination 
and in relation to enforcement of a claim regarding instructions to 
discriminate, with the Directive. OFMDFM is proposing these amending 
regulations in order to make the changes required to implement the relevant 
provisions. 
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Indirect discrimination 
4.1 Indirect discrimination on the grounds of gender and martial status in 
employment is prohibited under both European and UK law. Indirect 
discrimination occurs when a policy which applies in the same way for 
everybody has an effect which particularly disadvantages persons of one sex 
compared with persons of the other sex. Where a man or a woman is 
disadvantaged in this way, a man or a woman is indirectly discriminated 
against if he or she is put at that disadvantage, unless the person applying the 
policy can justify it by a legitimate aim, and the means of achieving that aim 
are appropriate and necessary. Indirect discrimination can also occur when a 
policy would put persons of one sex at a disadvantage compared with 
persons of the other sex, if it were applied.  This means, for example, that 
where a person is deterred from doing something, such as applying for a job 
or taking up an offer of service, because a policy which would be applied 
would result in his or her disadvantage compared with persons of the other 
sex, this may also be indirect discrimination. 
 
4.2 Article 2(1)(b) of the Directive applies to the situation where a person is 
deterred from doing something, such as applying for a job or taking up an 
offer of service, because of an apparently neutral provision, criterion or 
practice which if applied would result in his or her disadvantage compared 
with persons of the other sex. That person will be entitled to bring a claim 
against that organisation for indirect discrimination.  Article 2(1)(b) of the 
Directive is not however intended to cover allegations of purely hypothetical 
indirect discrimination - for example, by a person who never intended to apply 
for a job or is not qualified to do the job. 
 
4.3 Regulations 3 and 4 amend the definition of indirect discrimination, to 
clarify that it is not the intention to require any personal disadvantage to have 
been suffered by a claimant.  
 
Instructions to discriminate 
4.4 Article 17 of the Directive relates to the provisions concerning instructions 
to discriminate: 
 
“Member States shall ensure that, after possible recourse to other competent 
authorities including where they deem it appropriate conciliation procedures, 
judicial procedures for the enforcement of obligations under this Directive are 
available to all persons who consider themselves wronged by failure to apply 
the principle of equal treatment to them, even after the relationship in which 
the discrimination is alleged to have occurred has ended.” 
 
4.5 The Sex Discrimination (Northern Ireland) Order 1976 provides that 
proceedings in relation to certain contraventions, including instructions to 
discriminate, shall be brought only by the ECNI, and subject to certain 
conditions. The proposed amendments provide for judicial procedures for the 
enforcement of obligations under this Directive to be available to all persons 
who consider themselves wronged by failure to apply the principle of equal 
treatment to them. 
 



4. Consultation 
4. The 2005 Regulations which gave effect to the Directive were subject to 
public consultation. These amending Regulations provide greater 
transparency and clarify the provisions on indirect discrimination and 
instructions to discriminate consistent with the Directive requirements. 
Consequently, there is little discretion as to the nature of the amendment to 
be made to the definition of indirect discrimination or instructions to 
discriminate. In view of this and with Ministerial agreement it has been 
decided that a full consultation would not be appropriate. 
 
However discussions have taken place with the relevant authorities, in relation 
to the possible implications for the Equality Commission for Northern Ireland 
and for the Industrial Tribunals and other courts, and to ensure that full and 
accessible information is promulgated as widely as possible. 
 
5. Regulatory Impact 
5. The Department has carried out a full Regulatory Impact Assessment and 
found the impact on business, charities, voluntary bodies and the public 
sector to be minimal. 
 
6. Equality Impact 
6.1 The new provisions have been screened for equality impact. There was 
found to be no requirement for a full EQIA. 
 
6.2 The equality screening is attached to this Explanatory Memorandum.  
 
7. Financial Implications 
7. As the amendment to the definition of indirect discrimination is clarificatory, 
the financial impact per firm is expected to be minimal. 
 
8. Section 24 of the Northern Ireland Act 1998 
8. The Regulations are fully compatible with the Northern Ireland Act 1998. 
 
9. EU Implications 
9. A Transposition Note has been prepared and is laid along with the 
Amendment Regulations and this Explanatory Memorandum. 
 
10. Parity or Replicatory Measure 
10. The corresponding legislation in Great Britain is the Equality Act 2010. 
 
11. 21 Day Rule 
11. The Regulations are made on 24 March 2011 and come into operation on 
31 March 2011. The unavoidable breaching of the 21-day rule is because of 
the complexity of the considerations, and the risk of infraction proceedings if 
the clarifying provisions are not in place as soon as possible.   
 
The amending regulations clarify issues raised by the European Commission 
in September 2010 with the United Kingdom government through the ‘pilot 
case’ (accelerated pre-infraction proceedings) procedure. The Statutory Rule 
clarifies the definition of indirect discrimination and that an individual may take 



proceedings in relation to instructions to discriminate, compliant with Council 
Directive 2006/54/EC.  
 
 
 
 
 
 

 

The Sex Discrimination Order 1976 (Amendment) Regulations (Northern 
Ireland) 2011, implementing Council Directive 2006/54/EC 

SR 2011 No 000.  
 

 

TRANSPOSITION NOTE  
 

Objective: 

Council Directive 2006/54/EC of 5 July 2006 implements the principle of equal treatment 
between men and women in matters of employment and occupation. It is implemented 
by the Sex Discrimination (Northern Ireland) Order 1976 (“the 1976 Order”), as 
amended by the Employment Equality (Sex Discrimination) Regulations (Northern 
Ireland) 2005 (“the Regulations”) 

Responsibility:  

This table has been prepared by the Office of the First Minister and Deputy First 
Minister. It sets out the objectives of a number of articles of Directive 2006/54/EC and 
how they are to be implemented in Northern Ireland. The First and Deputy First Minister 
are responsible for each aspect of implementation. 
 

Article of Directive 2006/54/EC Provisions transposing the Directive 
(Unless otherwise specified, statutory 
references are to the Sex Discrimination 
(Northern Ireland) Order 1976, as amended 
by the Employment Equality (Sex 
Discrimination) Regulations (Northern 
Ireland) 2005. 

Article 2 (1)(b) Indirect 
Discrimination – Definition 

Indirect discrimination: where an 
apparently neutral provision, criteria or 
practice would put persons of one sex 
at a particular disadvantage compared 
with persons of the other sex, unless 
that provision, criteria or practice is 
objectively justified by a legitimate aim 
and the means of achieving that aim 
are appropriate and necessary. 

Regulations 3 and 4 amend the definition of 
indirect discrimination in Articles 3(2)(b)(ii) and 
5(1)(b)(ii) of the Order. The amendment 
makes clear that the provisions cover both 
person who are put at a disadvantage by the 
discriminatory provision and those who would 
be put at such a disadvantage. 
 



Article 17 – Defence of Rights 

1. Member States shall ensure that, 
after possible recourse to other 
competent authorities including where 
they deem it appropriate conciliation 
proceedings, judicial procedures for the 
enforcement of obligations under this 
Directive are available to all persons 
who consider themselves wronged by 
failure to apply the principle of equal 
treatment to them, even after the 
relationship in which discrimination is 
alleged to have occurred has ended. 

2. Member States shall ensure that 
associations, organisations or other 
legal entities which have, in 
accordance with the criteria laid down 
in their national law, a legitimate 
interest in ensuring the provisions of 
this Directive are complied with, may 
engage, either on behalf of or in 
support of the complainant, with his/her 
approval, in any judicial and/or 
administrative procedure provided for 
enforcement of obligations under this 
directive. 

3. Paragraphs 1 and 2 are without 
prejudice to national rules relating to 
time limits for bringing actions as 
regards the principle of equal 
treatment. 

Regulation 5 amends Article 38 to make it 
clear that proceedings in respect of a 
contravention of Article 38 may be taken by an 
individual. 

Regulations 6 and 7 enable an individual to 
make a complaint to an industrial tribunal 
under Article 63 in respect of an act made 
unlawful by Article 40 or 41. 

Regulations 8 and 9 enable an individual to 
make a claim and bring proceedings to a 
county court under Article 66 in respect of an 
act made unlawful by Article 40 or 41. 

Regulation 10 amends Article 72 to make 
clear that proceedings in respect of a 
contravention of Article 72 may be taken by an 
individual. 

Article 33 – Implementation 

Member States shall bring into force the 
laws, regulations and administrative 
provisions to comply with this Directive 
by 15 August 20084 at that latest, or 
shall ensure, by that date, that 
management and labour introduce the 
requisite provisions by way of 
agreement.  

Member states may, if necessary to take 
account of particular difficulties, have up 
to one additional year to comply with this 
directive. Member States shall take all 

These provisions clarify the necessary 
legislation, in place through the Sex 
Discrimination (Northern Ireland) Order 1976. 
(As amended) 

The Sex Discrimination Order 1976 
(Amendment) Regulations (Northern Ireland) 
2011 shall come into force 21 days after it’s 
laid. 

                                                 
4 The Office of the First Minister and deputy First Minister are introducing new legislation after the date determined by the 

Commission, in response to communication from the Commission that the 1976 Order was not properly compliant with this 
Directive. 



necessary steps to be able to guarantee 
the results imposed by this Directive. 
They shall forthwith communicate to the 
Commission the texts of those 
measures. 

When Member States adopt these 
measure, they shall contain a reference 
to this Directive or be accompanied by 
such reference on the occasion of their 
official publication. They shall also 
include a statement that references in 
existing laws, regulations and 
administrative provisions to the 
Directives repealed by this Directive 
shall be construed as references to this 
Directive. Member States shall 
determine how such reference is to be 
made and how that statement is to be 
formulated. 

The obligation to transpose this 
Directive into national law shall be 
confined to those provisions which 
represent a substantive change as 
compared with the earlier Directives. 

Member States shall communicate to 
the Commission the text of the main 
provisions of national law which they 
adopt in the field covered by this 
Directive. 

 
 
Office of the First Minister and deputy First Minister 
Equality, Rights and Social Division 
Room E.3.19 
Castle Buildings 
Stormont 
BELFAST 
BT4 3SR 
 
24 March 2011 
 














	Explanatory Memorandum and Transposition Note SR No 156 2011.pdf
	Regulatory Impact Assessment The sex Discrimination Order 1976 (Amendment) Regulations (Northern Ireland) 20011  SR 2011 No 156 (2)


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


